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Department of the Attorney General and Justice
GPO Box 1722,

Darwin NT 0801

Via email: Policy. AGD@NT.gov.au

Dear Director,
Re: Review of the Domestic and Family Violence Act (NT)

Thank you for providing TEWLS with the opportunity to make a submission in
relation to the review of the Domestic and Family Violence Act.

Who we are

Top End Women's Legal Service (‘TEWLS’) is a community legal centre
focused on the advancement of the rights of all women. We are funded by the
Commonwealth Attorney General's Department and the Department of Prime
Minister and Cabinet to provide legal advice, casework and community legal
education to women living in the Top End of the Northern Territory. We
provide advice, information and assistance to women in a number of areas of
law including family law, domestic and family violence, housing and tenancy,
debts, sexual assault, discrimination and compensation for victims of crime.
We provide outreach services for culturally and linguistically diverse women,
Aboriginal women in the town communities surrounding Darwin and women in

prison.

Our submission

We have had the opportunity to consider the issues paper provided by the
Department of the Attorney-General (NT) (the Department) and the document
summarising the recommendations of the Australian Law Reform




Commissions’ report. Family Violence- A National Legal Response (the ALRC
report) in part, with comments from the Department where relevant.

We have also had the opportunity to consider the submission of the Central
Australian Women’s Legal Service (CAWLS). In general terms, TEWLS
concurs with this submission.

A lack of comment in relation to recommendations in either of these
submissions does not indicate a lack of support for these recommendations.

The definition of Domestic and Family Violence

The definitions of ‘Domestic violence’ in relation to property (currently s 5(b)
DFVA) should be broadened to include damage to property and animals in the
possession of someone with whom the person is in a domestic or family
relationship, regardless of whether that property or animal belongs to that
person or someone else.

TEWLS supports the inclusion of behaviour that causes a child to be exposed
to violence, in the definition of domestic violence as recommended in the
ALRC report. It is important for the impact on children either witnessing or
hearing violence to be recognised, and for children to be protected in these
circumstances.

Additionally, the definition of ‘intimidation’ under s 6 DFVA does not consider
the full spectrum of emotional and psychological abuse. TEWLS agrees with
Recommendation 5-2 of the ALRC report that illustrative examples of
intimidation, emotional and psychological abuse and harassment should be
included in the DFVA, with particular reference to vulnerable groups.

It is further recommended terms in s 6 DFVA such as ‘harassment
‘unreasonably controlling’, ‘mental harm’ and ‘patfern of conduct’ be either
defined or illustrated by examples. We endorse CAWLS’ recommendation of
the inclusion of examples economic abuse and intimidation outlined in s8 (5)
of the Intervention Orders (Prevention of Abuse) Act 2009 (SA).

Trans-gender individuals are not explicitly covered by the definition of
‘Intimate relationship’ in s 11(4) DFVA. Specifically including trans-gender
peoples within the DFVA would align it with current discrimination policies.

Guiding principles

TEWLS endorses CAWLS’ submission in relation to the inclusion of a
preamble outlining guiding principles and recognition of the nature of domestic
and family violence within a human rights framework.




Clarification of the nature of domestic and family violence

The DFVA should reflect current understandings and clearly explain the
nature, features and dynamics of domestic and family violence in the broader
community. The example given in CAWLS' submission of s 10 of the
Intervention Orders (Prevention of Abuse) Act 2009 (SA) is a useful starting
point.

Prohibition on the defendant from locating or attempting to locate the
victim

TEWLS is aware of at least one occasion where the address of a self
represented applicant was printed on the domestic violence order as the
address for service, allowing the defendant to easily locate her. It is
recommended that where an Applicant is self represented, care needs to be
taken not to publish the Applicant’'s address.

TEWLS agree with the Department’s opinion that, while s 21 of the DFVA is
broad enough to encompass an order prohibiting a defendant from attempting
to locate a victim, it would be helpful to clearly state this in the legislation.

The impact of domestic violence orders on accommodation

TEWLS agrees with Recommendation 11-9 of the ALRC report that exclusion
orders should be made only when necessary to ensure the safety of a victim
or affected child, and the primary and secondary factors to be considered.

Mutual Protection Orders

We endorse the ALRC view that mutual protection orders should not be made
by consent, but rather that the court must be satisfied that there are grounds
for making an order against each party.

ALRC recommendations:
TEWLS supports the following recommendations from the ALRC report:

7-4: State and Territory legislation should articulate the following common set
of core purposes: to ensure or maximise the safety and protection of persons
who fear or experience family violence; to prevent or reduce family violence
and the exposure of children to family violence; and to ensure those who use
family violence are accountable for their conduct.

9-3: State and Territory governments should ensure that support services are
in place to assist persons in need of protection to apply for a protection order
without involving police. These should include services specifically for:
Indigenous persons; and persons from culturally and linguistically diverse
backgrounds.




10-3: State and territory legislation should impose an obligation on police and
prosecutors to inform victims of family violence promptly of: decisions to grant
or refuse bail; and conditions of release, where bail is granted. Victims should
also be given or sent a copy of the bail conditions. Where there are bail
conditions and a protection order, police and prosecutors should explain how
they interact.

11-1: State and Territory family violence legislation should make it clear that
the making, variation or revocation of such an order, does not affect the civil
or criminal liability of a person bound by the order in respect of the family
violence the subject of the order.

11-3: State and Territory family violence legislation should include an express
provision conferring on courts a power to make a protection order on their
own initiative at any stage of a criminal proceeding. Any such order made
prior to plea or finding of guilt should be interim.

12-1:. State and territory legislation should provide that protected person
cannot be charged with or found guilty of an offence of aiding, abetting
counselling or procuring the breach of a protection order.

12-2: Federal, state and territory police and directors of public prosecution
should train or ensure that police and prosecutors respectively receive training
on how the dynamics of domestic and family violence might affect the
decisions of victims to negate the existence of domestic and family violence or
to withdraw previous allegations of violence.

12-3; Police codes of practice or operating guidelines, and prosecutorial
policies should ensure that any decisions to charge or prosecute victims of
family violence with public justice offences — such as conspiracy or attempts
to pervert the course of justice, where the conduct alleged to constitute such
offences is essentially conduct engaged in by a victim to reduce or mitigate
the culpability of an offender — should only be approved at the highest levels
within state or territory police services, and by directors of public prosecution,
respectively.

12-10 State and territory family violence legislation should not impose
mandatory minimum penalties or mandatory imprisonment for the offence of
breaching a protection order.

13-3: State and territory sentencing legislation should provide that the fact that
an offence was committed in the context of a family relationship should not be
considered a mitigating factor in sentencing.

14-1. State and territory criminal legislation should ensure defences to
homicide accommodate the experiences of family violence victims who Kkill,
recognising the dynamics and features of family violence.

18-1: State and territory courts should ensure that application forms for
protection orders include information about the kinds of conduct that




constitute family violence.

18-3: State and territory legislation should prohibit the respondent in
protection order proceedings from personally cross examining any person
against whom the respondent is alleged to have used family violence.

Integration of Personal Violence Restraining Orders into the DFVA

On 13 February 2015, TEWLS wrote to the Hon. John Elferinck MLA, Minister
for Justice and Attorney-General, in relation to the reform of the legislation
governing Personal Violence Restraining Orders (PVROs). We have attached
this letter for your consideration.

QOur submissions in relaton to PVROs have not changed.
In particular, we reiterate the following recommendations:

= Legislation pertaining to PVROs be incorporated into an Act addressing
PVROs and DVOs in the Northern Territory, such as Crimes (Domestic
and Personal Violence) Act 2007 (NSW) or alternatively as separate
pieces of legislation.

= “Personal Violence” should be defined within the legislation, rather than
referring to offences within the Criminal Code. Currently the list of
offences that constitute ‘personal violence’ does not cover the
situations where someone would generally be seeking to obtain a
PVRO.

= The relevant legislation should be amended to enable victims to obtain
interim PVROs prior to the matter being set for final hearing (as is
available with Domestic Violence Restraining Orders) and provision to
hear such interim applications ex parte.

= The provisions regarding the requirement for mediation should be
amended to include general discretion for a Magistrate to waive this
requirement in circumstances where the Magistrate considers it
inappropriate to refer the matter to mediation.

= There should be an option within the legislation that allows longer-term
orders to be made in exceptional circumstances.

=  Provisions should be made in the legislation to enable an applicant to
apply to NT Police or another agency to obtain information in relation to
the identity of a defendant in certain circumstances.

= The filing fee for a PVRO application should be reduced dramatically to
enable especially vulnerable victims who are experiencing financial
hardship to access the protection they need and where appropriate be
waived completely.




= Community Legal Centres should be provided with funding and
resources to assist applicants and defendants in PVRO matters in
circumstances where it is inappropriate for police to utilise their
discretion in obtaining PVRO's.

Thank you for the opportunity to contribute to the review of the Domestic and
Family Violence Act (NT). Please do not hesitate to contact us if you have any
questions in relation to this submission.

Yours faithfully,
TOP END WOMEN'S LEGAL SERVICE

Melanie Warbrooke
A/Managing Solicitor




Honourable John Elferink MLA
Attorney-General and Minister for Justice

By email to: Minister.Elferink@nt.gov.au

14 April 2014

Dear Minister Elferink,

Personal Violence Restraining Orders

Top End Women’s Legal Service provides free legal advice, community legal
education and advocacy on issues of importance to the women of Darwin and
surrounding areas. We have observed a particular deficiency with the legislation
relating to Personal Violence Restraining Orders (PVRO’s), which is of particular
concern to our client base. Both Nicki Petrou and Aditi Srinivas have raised these
concerns with you in separate meetings in 2013. There has been an increasing
incidence and need for services to assist in Personal Violence matters.

In the Northern Territory:

1.

Police rarely if at all assist victims in obtaining PVRO’s despite having the
discretion to do so pursuant to s 82 (c¢) Justices Act. This appears to be due
also from a mistaken belief that they in fact do not have the powers to do so,
notwithstanding the legislation contemplated that Police would be required in
some instances to take out such applications.

Victims are unable to obtain interim PVROQO’s. This leaves victims vulnerable
for a minimum of a month before the matter is set for final hearing.

The filing fee is excessive and especially vulnerable victims experiencing
financial hardship are unable to initiate proceedings. We note that there is no
filing fee for applications for Domestic Violence Orders (DVO’s). Whilst
there is an ability to apply for waiver/reduction of this fee, this creates a hurdle
in the process and could potentially act as a deterrent for individuals already
trying to maneuver their way through the system. It is our understanding that
PVRO applications made to the courts have drastically reduced since the fee
was increased on 1 July 2013.

Whilst prima facie the system is designed for self-represented litigants, court
resources are tight and applicants and defendants are often left confused with
the specificities of the proceedings, including but not limited to the drafting of
court documents such as affidavits, the effective drafting of summons of
witnesses and documents and aspects of litigation such as eliciting testimony
and undertaking cross-examination.

With the exception of Top End Women’s Legal Service there are no CLC’s
that represent clients in PVRO’s matters in the Darwin region at the
Magistrates Court. (There are duty solicitors from NT Legal Aid Commission
who appear amicus for clients in exceptional circumstances.) In some




instances, we have been required to step in to redraft the applicant’s Affidavit
to their application in order to better define the issues and assist the court.

6. Legislation relating to DVO’s is contained within a specific Act, the Domestic
and Family Violence Act. Legislation relating to PVRO’s is contained within
the Justices Act, adding further difficulty to self-represented litigants.

7. Unlike DVO’s where this is contained in the initial application, there is no
guidance to applicants as to what orders they could seek. This then leaves it
entirely upon the applicant being able to properly articulate their issues, and
the Magistrate to assist them through this.

8. The legislation in its current form does not anticipate all circumstances in
which a PVRO may be required. This is important where there is significant
emotional abuse involved. The current Domestic and Family Violence Act
recognises emotional abuse as a form of domestic violence.

Case study 1

Norma’s son 12 year old Tony, was the victim of years of sexual abuse
perpetrated by a trusted family friend. The perpetrator was convicted for an array
of sexual offences and sentenced to an extensive prison term. The perpetrator’s
wife, Claire, began to stalk Tony. She would go to his primary school, follow him
to the skate park on the weekend and accuse him of ‘stealing’ her husband.
Claire’s behaviour became increasingly volatile and quickly progressed to threats
of violence. Approximately two months after Claire attempted to hit Tony with
her car. She was convicted of unlawful assault and given a 2 year behaviour bond.
Norma was advised to obtain a PVRO by the police. The police did not utilise
their discretion to make this application on behalf of Tony. Norma attended Top
End Women’s Legal Service and successfully sought advice and representation.
Whilst the court was sympathetic to Norma and Tony’s plight, Claire was unable
to afford a private lawyer and with no CLC available to represent, was
successfully able to delay proceedings as a self-represented litigant for some 2
months. During this time, Tony was subject to further violence until orders by
consent were obtained, immediately preceding the hearing date.

Case Study 2
Mary befriended Sharon through a local sporting organisation. Over a period of

time, Sharon embroiled Mary in a series of bizarre alleged events involving her
(Sharon) as the victim such as rape, stalking and attempted murder. Sharon clung
to Mary for support and assistance through what would have been traumatic
events. Eventually Sharon infiltrated Mary’s life through a series of carefully
crafted deceptions, which included undermining Mary’s relationship with her
partner at the time, and her mental health with the use of fictitious characters and
communications. This burden upon Mary eventually took its toll, and Mary
attempted suicide. Mary’s sister sought our assistance to apply for a PVRO
against Sharon. During this process, it became evident that there were a number of
other women; victims of what was believed to be Sharon’s sociopathic
personality, which extended to a number of jurisdictions. TEWLS successfully
obtained a PVRO against Sharon on Mary’s behalf but not before a number of
delays were deployed by Sharon to undermine the process. TEWLS presence
during the proceedings provided Mary with an anchor in which to regain her
strength and life post Sharon.




Case Study 3

Keira, was sexually assaulted by Fred’s brother Joe when she was 15 years old.
Joe was convicted and sentenced to imprisonment for the offence. Subsequently
Fred proceeded to threaten to kill Keira whenever he saw her including turn up at
her mother’s house to further menace her and the family, as he held her
responsible for his brother going to prison. Through Keira’s youth
worker/counselor, she sought TEWLS assistance for a PVRO at the age of 18
years. Due to the nature of the relationship, Keira would not have qualified for a
DVO, and the burden to obtain a PVRO is much greater than that of a DVO. If
Keira was unable to secure legal representation, she would had to face Fred in
court and argue why the matter was not appropriate for mediation, before being
able to proceed to have her case heard in open court. TEWLS were successful in
obtaining a PVRO on Keira’s behalf. Fortunately, the Magistrate presiding over
these proceedings quickly recognised the sensitivity and seriousness of the issues
involved. This case clearly demonstrates the potentially damaging behavior
between non-related parties, and the significance of police intervention to obtain a
PVRO.

Recommendations

1. Police are provided with professional development seminars in understanding
the potentially serious and negative consequences of issues between non-
related parties and their powers to obtain PVRO’s on a victims’ behalf.

2. The relevant legislation be amended to enable victims to obtain interim
PVRO’s prior to the matter being set for final hearing (as is available with
Domestic Violence Restraining Orders).

3. The filing fee be reduced dramatically to enable especially vulnerable victims
who are experiencing financial hardship to access the protection they need and
where appropriate be waived completely. The fee currently appears to have no
bearing on the cost to the court.

4. CLC’s be provided with funding and resources to assist applicants and
defendants in PVRO matters in circumstances where it is inappropriate for
police to utilise their discretion in obtaining PVRO’s.

5. Legislation pertaining to PVRO’s be incorporated into an Act addressing
PVRO’s and DVO’s in the Northern Territory, such as Crimes (Domestic and
Personal Violence) Act 2007 (NSW) or alternatively separate pieces of
legislation.

6. Enable the option of lifelong restraining orders in exceptional circumstances.

7. Focus on legislative construction to ensure accessibility for self-represented

litigants.

Specify provisions as to party costs.

9. For a fair and expeditious process, the PVRO application should be amended
to contain orders that an applicant could seek appropriate to their situation and
level of protection required. Further a covering sheet to the application in a
number of different languages as to an applicants and defendants options for
example to seek independent legal advice etc should be included.

.

Thank you for considering our submission. We look forward to discussing this with
you further.




In the meantime, please do not hesitate to contact Aditi Srinivas or Nicki Petrou on
(08) 8982 3000 should you have any questions.

Yours Sincerely,
TOP END WOMEN’S LEGAL SERVICE INC.

Nicki Petrou
Managing Solicitor




