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ActNo.[ ] of 2006

AN ACT

to provide for admission to, and the regulation of, the legal profession, and for
entities relating to the legal profession, and for other purposes

[Assented to[ ] 2006]
[Second reading [ ] 2006]

TheLegidative Assembly of the Northern Territory enacts asfollows:

CHAPTER 1-INTRODUCTION
PART 1.1-PRELIMINARY MATTERS
1. Short title
This Act may be cited asthe Legal Practitioners Act 2006.
2. Commencement

This Act commences on the date fixed by the Administrator by Gazette
notice.

3. Main purposes of thisAct
The main purposes of this Act are asfollows:
(@  to promote the administration of justice;

(b)  to provide for the protection of consumers of legal services and the
public generally;
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(c) to regulate lega practice in this jurisdiction, including the legal
practice of foreign law by foreign lawyers,
(d) tofacilitate the regulation of legal practice on anationa basis.
4. Declared offencesfor Criminal Code

An offence against this Act is an offence to which Part 11AA of the
Criminal Code applies.

Note for section 4

Part 11AA of the Criminal Code states the general principles of criminal responsibility (including
burdens of proof and general defences) and defines terms used for offences, for example,
"conduct", "intention”, "recklessness’ and "gtrict liability".

PART 1.2—INTERPRETATION
5. Definitions
Inthis Act:

"ADI" means an authorised deposit-taking institution within the meaning
of the Banking Act 1959 (Cth);

"Admission Board" means the Legal Practitioners Admission Board of the
Northern Territory established by section 640;

"admission rules’ means rules relating to the admission of persons to the
legal profession and associated matters made under section 41;

"admission to the legal profession”, see section 10;
“affairs’, of alaw practice, includes the following:

(@  dl accounts and records required under this Act or the
regulations to be maintained by the practice or an associate
or former associate of the practice;

(b)  other records of the practice or an associate or former
associate of the practice;

(o  any transaction:

() to which the practice or an associate or former
associate of the practice was or isaparty; or

(i) in which the practice or an associate or former
associate of the practice has acted for a party;

"alow", for Part 3.5, see section 380;
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"amend" includes:
(@ inrelationto apractising certificate:
0] impose a condition on the certificate; or

(i)  amend or revoke a condition aready imposed on the
certificate; and

(b) inrelationto registration asaforeign lawyer:
0] amend the lawyer's registration certificate; or
(i)  impose a condition on the registration; or

(iii)  amend or revoke a condition aready imposed on the
registration;

"application date", for Part 3.6, see section 434;
"approved’, for professional indemnity insurance, see section 372;
"approved academic qualifications', see section 11,
"approved ADI", for Part 3.1, see section 233(1);
"approved form" means aform approved under section 693;
"approved practical legal training requirements’, see section 11;
"ASIC exemption", for Part 3.6, see section 434;
"associate”:

(@  of alaw practice — see section 8(1); or

(b) of alegal practitioner, for Part 3.2 — see section 435;
"Augtralia’, for Part 2.7, see section 169;
"Australian law", for Part 2.7, see section 169;
"Australian lawyer", see section 6(a);
"Austraian legal practitioner”, see section 7(a);

"Australian practising certificate" means a local practising certificate or
interstate practising certificate;

"Australian-registered foreign lawyer" means a locally registered foreign
lawyer or interstate-registered foreign lawyer;
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"Austrdian roll" meanstheloca roll or an interstate roll;

"Australian trust account” means alocal trust account or an interstate trust
account;

"barrister” means:

(@  alocal legal practitioner who holds a current local practising
certificate to practise as or in the manner of a barrister; or

(b) aninterstate legal practitioner who holds a current interstate
practising certificate that entitles the practitioner to engage
inlega practice only as or in the manner of a barrister;

"bill", for Part 3.3, see section 293(1);
"borrower", for Part 3.6, see section 434;

"business day" means a day other than a Saturday, a Sunday or a public
holiday;

"capping and sufficiency provisions', for Part 3.5, see section 380;

"chief executive officer”, of the Law Society, means the person occupying
or holding the office of chief executive officer established by
section 630;

"Chief Justice" means the Chief Justice of the Supreme Court;
"clam", see:

(@  for Part 3.2 (Advertising lega services for persona injury
claims) — section 287; or

(b)  for Part 3.5 —section 380;
"claimant", for Part 3.5, see section 380;
"client":
(@  of alega practitioner, for Part 3.6 — see section 434; or

(b)  otherwise — includes a person to whom or for whom legal
services are provided;

"compensation order”, see section 523;
"complaint”, see section 458;

"complaint investigation", for Chapter 6, see section 607(d);
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"compliance certificate", see section 34(1);

"complying community legal centre”, see section 226;
"concerted interstate default”, for Part 3.5, see section 380;
"conditional costs agreement”, for Part 3.3, see section 293(1);
"conditions' means conditions, limitations or restrictions;
"conduct”, for Chapter 4 see section 458;

"consumer dispute”, see section 476;

"contravene” includesfail to comply with;

"contributor"”, for Part 3.6, see section 434;

"contributory mortgage”, for Part 3.6, see section 434,
"controlled money", for Part 3.1, see section 233(1);;
"controlled money account”, for Part 3.1, see section 233(1);
"conviction", see section 16;

“corporation”, for Part 2.6, see section 117;

"corresponding academic qualifications’, see section 11;
"Corporations Act" means the Corporations Act 2001 (Cth);
"corresponding authority”, see section 13;

"corresponding disciplinary body", see section 14;
"corresponding foreign law", see section 15(2);
"corresponding law", see section 15(1);

"corresponding practica lega training requirements’, see section 11;
"costs', for Part 3.3, see section 293(1);

"costs agreement”, for Part 3.3, see section 293(1);

"costs assessment”, for Part 3.3, see section 293(1);

"costs assessor”, for Part 3.3, see section 293(1);
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"Council" means the Council of the Law Society established by
section 628;

"default", for Part 3.5, see section 380;

"deposit record”, for Part 3.1, see section 233(1);

"designated persons’, for Part 3.1, see section 233(1);
"director"”, for Part 2.6, see section 117;

"disbursements’, for Part 3.3, see section 293(1);

"disciplinary action”, for Chapter 4, Part 4.13, see section 529;
“disciplinary application”, for Chapter 4, see section 458;

"Disciplinary Tribunal® means the Legal Practitioners Disciplinary
Tribunal established by section 659;

"dishonesty", for Part 3.5, see section 380;

"disqualified person” means any of the following persons whether the
thing that has happened to the person happened before or after the
commencement of this definition:

(@  aperson whose name has (whether or not at his or her own
regquest) been removed from an Australian roll and who has
not subsequently been admitted or re-admitted to the legal
profession under this Act or a corresponding law;

(b) a person whose Austraian practising certificate has been
suspended or cancelled under this Act or a corresponding
law and who, because of the cancellation, is not an
Audtraian legal practitioner or in relation to whom that
suspension has not finished;

(¢ aperson who has been refused a renewal of an Austraian
practising certificate under this Act or a corresponding law
and to whom an Audtralian practisng certificate has not
been granted at alater time;

(d) aperson who is the subject of an order under this Act or a
corresponding law prohibiting a law practice from
employing or paying the person in connection with the
relevant practice;

(e) aperson who is the subject of an order under this Act or a
corresponding law prohibiting an Audrdian legal
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practitioner from being a partner of the person in a business
that includes the practitioner's practice;

() a person who is the subject of an order under section 139
(Disgualification from managing incorporated legd
practice) or section 164 (Prohibition on partnerships with
certain partners who are not Australian legal practitioners)

or under provisions of a corresponding law that correspond
to section 139 or 164;

"document™ means any record of information, and includes:
(@  anything on which thereiswriting; and

(b)  anything on which there are marks, figures, symbols or
perforations having a meaning for persons qualified to
interpret them; and

(c0  anything from which sounds, images or writings can be
reproduced with or without the aid of anything else; and

(d)  amap, plan, drawing or photograph;

and areference in this Act to a document (as so defined) includes a
reference to:

(e)  any part of the document; and

) any copy, reproduction or duplicate of the document or any
part of the document; and

(g0 any part of such acopy, reproduction or duplicate;
“employ"”, for Part 2.8, see section 225;
"employment", for Part 3.2, see section 287,
"engage”, for Part 2.8, see section 225;
"engage in lega practice" includes practise law;
"external examination”, for Part 3.1, see section 233(1);
"external examiner”, for Part 3.1, see section 233(1);
"externa intervener”, for Chapter 5, see section 557(1);

"external intervention"”, for Chapter 5, see section 557(1);
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"external territory”" means a Territory of the Commonwealth (not being the
Audtralian Capital Territory, the Jervis Bay Teritory or the
Northern Territory of Australia) for the government of which as a
Territory provision is made by a Commonwealth Act;

"fee, gain or reward" includes any form of, and any expectation of, a fee,
gain or reward;

"Fidelity Fund" means the Lega Practitioners Fidelity Fund established
under section 383;

"financial institution”, for Part 3.6, see section 434,
"“financial year" means ayear ending on 30 June;
"“fixed costs provisions', for Part 3.3, see section 293(1);
"“foreign country" means:

(@  acountry other than Australia; or

(b) a dstate, province or other part of a country other than
Augtraia;

“foreign law", for Part 2.7, see section 1609,

“foreign law practice", for Part 2.7, see section 169;

"“foreign registration authority”, for Part 2.7, see section 169;
"“foreign regulatory action”, for Part 2.5, see section 101;

“foreign roll" means an officia roll of lawyers (whether admitted,
practising or otherwise) kept in a foreign country, but does not
include a roll prescribed by the regulations or a kind of roll
prescribed by the regulations;

"Funds Management Committee” means the Lega Practitioners Funds
Management Committee established by section 649;

"general trust account”, for Part 3.1, see section 233(1);
"graduate clerk” means a person who:

(@ isemployed for at least 9 months in a law practice or as a
government lawyer while completing a course of practical
legd training; and

(b) in the course of the employment provides legal services
under the supervision of an Australian lawyer;
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"grant", of an interstate practising certificate, includes the issue of a
practising certificate;

"GST", see the A New Tax System (Goods and Services Tax) Act 1999
(Cth);

"home jurisdiction”, see:
(@  foran Audtralian lega practitioner — section 9(2);
(b)  for an Australian-registered foreign lawyer — section 9(3); or

(¢ for an associate of a law practice who is nether an
Audtrdlian legal practitioner nor an Australian-registered
foreign lawyer — section 9(4);

"hospital”, for Part 3.2, see section 287,

"ILP compliance audit”, for Chapter 6, see section 607(a);
"incident”, for Part 3.2, see section 287,

“incorporated legal practice”, see section 118;

"Information notice" means a written notice to a person about a decision
specifying:

(@  thedecision; and
(b)  thereasonsfor the decison; and

(c) therights of appeal available to the person in relation to the
decison and the period within which the appeal must be
made;

"Insolvent under administration" means;

(@ a person who is an undischarged bankrupt within the
meaning of the Bankruptcy Act 1966 (Cth) (or the
corresponding provisions of the law of a foreign country or
external territory); or

(b) a person who has executed a deed of arrangement under
Pat X of the Bankruptcy Act 1966 (Cth) (or the
corresponding provisions of the law of a foreign country or
external territory) if the terms of the deed have not been
fully complied with; or

(c)  aperson whose creditors have accepted a composition under
Pat X of the Bankruptcy Act 1966 (Cth) (or the
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corresponding provisions of the law of a foreign country or
externa territory) if a final payment has not been made
under that composition; or

(d) aperson for whom a debt agreement has been made under
Part IX of the Bankruptcy Act 1966 (Cth) (or the
corresponding provisions of the law of a foreign country or
externa territory) if the debt agreement has not ended or has
not been terminated; or

(e) aperson who has executed a personal insolvency agreement
under Part X of the Bankruptcy Act 1966 (Cth) (or the
corresponding provisions of the law of a foreign country or
externa territory) but not if the agreement has been set aside
or terminated or all of the obligations that the agreement
created have been discharged;

"Interstate lawyer", see section 6(C);
“Interstate legal practitioner”, see section 7(c);

“Interstate practising certificate” means a current practising certificate
granted under a corresponding law;

"Interstate-registered foreign lawyer" means a person who is registered as
aforeign lawyer under a corresponding law;

"Interstate roll" means aroll of lawyers maintained under a corresponding
law;

"Iinterstate trust account” means a trust account maintained under a
corresponding law;

"Investigation”, for Part 3.1, see section 233(1);
"Investigator", see:
(@  for Part 3.1 — section 233(1); or
(b)  for Chapter 6 — section 608;
"itemised bill", for Part 3.3, see section 293(1);
“jurisdiction” means a State or Territory of the Commonwealth;
"“law firm" means a partnership consisting only of:

(@  Audtraian lega practitioners; or
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(b)  one or more Australian legal practitioners and one or more
Austraian-registered foreign lawyers;

"law practice” means.
(@ anAudtraian lega practitioner who is a sole practitioner; or
(b) alaw firm; or
(0  amulti-disciplinary partnership; or
(d)  anincorporated lega practice;

"Law Society" means the Law Society Northern Territory established by
section 625;

"lay associate”, see section 8(2)(b);
"lay person” means a person who is not an Australian lawyer;

"legal costs' means amounts that a person has been or may be charged by,
or is or may become liable to pay to, a law practice for the
provision of lega services including disbursements but not
including interest;

"legal practitioner associate”, see section 8(2)(a);

"legal practitioner director”, in relation to an incorporated legal practice,
see section 117;

"legal practitioner partner”, in relation to a multi-disciplinary partnership,
see section 117,

"legal profession rules’ means rules relating to legal practice made under
Part 8.1;

"legal services' means work done, or business transacted, in the ordinary
course of legal practice;

"lender”, for Part 3.6, see section 434,

"litigious matter", for Part 3.3, see section 293(1);
“local lawyer", see section 6(b);

"local legal practitioner”, see section 7(b);

"local practising certificate” means a practising certificate granted under
thisAct;
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"local registration certificate”, for Part 2.7, see section 1609,
“local roll", see section 25(1);
"local trust account” means a trust account maintained under this Act;

"locally registered foreign lawyer" means a person who is registered as a
foreign lawyer under this Act;

“lump sum bill*, for Part 3.3, see section 293(1);

"managed investment scheme" has the same meaning as in Chapter 5C of
the Corporations Act;

"Master" means the person holding or occupying the office of Master of
the Supreme Court established by section 41A of the Supreme
Court Act;

"member”, of a managed investment scheme, for Part 2.7, see the
Corporations Act;

"modifications’ includes modifications by way of alteration, omission,
addition and substitution;

"mortgage” means an instrument under which an interest in rea property
is charged, encumbered or transferred as security for the payment
or repayment of money, and includes:

(@ an instrument of a kind prescribed by the regulations as
being a mortgage; and

(b)  aproposed mortgage;

"mortgage financing" means facilitating a loan secured or intended to be
secured by mortgage by:

(@  acting as an intermediary to match a prospective lender and
borrower; or

(b)  arranging the loan; or

(c)  receiving or dealing with payments for the purposes of, or
under, the loan;

but does not include providing legal service or preparing an
instrument for the loan;

"multi-disciplinary partnership", see section 150;

"Mutua Recognition Act" means:
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(@  theMutual Recognition Act 1992 (Cth); or

(b)  theTrans-Tasman Mutual Recognition Act 1997 (Cth).
"officer", for Part 2.6, see section 117,
"official complaint”, for Chapter 4, see section 458;
"overseas-registered foreign lawyer", for Part 2.7, see section 169;
"“pecuniary loss", for Part 3.5, see section 380;
"“permanent form", for Part 3.1, see section 233(1);

"persona injury”, for Part 3.2, see section 3 of the Personal Injuries
(Liabilities and Damages) Act;

“potential claimant”, for Part 3.2, see section 287,
"power", for Part 3.1, see section 233(1);

"practical lega training" means either, or a combination of both, of the
following:

(@ lega training by participation in course work;

(b)  supervised lega training, whether involving articles of
clerkship or otherwise;

"“practise foreign law", for Part 2.7, see section 169;

"pre-admission event”, in relation to an applicant for or holder of a local
practising certificate, means a show cause event in relation to the
applicant or holder before the applicant or holder was first admitted
to the legal profession in this or another jurisdiction;

"prescribed mediator® means a person who, under the regulations, is
permitted to conduct mediations of the type specified in the
regulations;

"principal”, see section 8(3);

"professional misconduct”, see section 461,
"professional obligations*, for Part 2.6, see section 117;
"public authority", for Part 3.3, see section 293(1);

"Register”, for Part 4.13, means the Register of Disciplinary Action
mentioned in section 530;
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"registered”, for Part 2.7, see section 1609,
"Registrar" means a Registrar appointed under the Supreme Court Act;
“regulated mortgage”, for Part 3.6, see section 434,
"regulated property”, for Chapter 5, see section 557(1);
"regulation” means aregulation made under this Act;
"Regulator”, for Part 2.6, see section 117;
“regulatory authority” means:
(@ inreationto thisjurisdiction, the Law Society; or
(b)  inrelation to another jurisdiction, means:

0] if there is only one regulatory authority for the other
jurisdiction — that regulatory authority, unless

subparagraph (iii) applies; or

(i) if there are separate regulatory authorities for the
other jurisdiction for different branches of the legal
profession or for persons who practise in a particular
style of legal practice — the regulatory authority
relevant to the branch or style concerned, unless

subparagraph (iii) applies; or

(i) if the regulations specify or provide for the
determination of one or more regulatory authorities
for the other jurisdiction either generaly or for
particular purposes — the regulatory authority or
authorities specified or determined in accordance
with the regulations;

"related body corporate”, for Part 2.6, see section 117,
"related entity"”, in relation to a person, means.

(@ if the person is a company within the meaning of the
Corporations Act — a related body corporate within the
meaning of section 50 of that Act; or

(b) otherwise — a person specified or described by the
regulations;

"relevant jurisdiction”, for Part 3.5, see section 392;

"responsible entity"”, for Part 3.6, see section 434;
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"run-out mortgage", for Part 3.6, see section 434;

"serious offence’ means an offence (whether committed in or outside this
jurisdiction) that is:

(@ anindictable offence against alaw of the Commonwealth or
any jurisdiction (whether or not the offence is or may be
dealt with summarily); or

(b) an offence against a law of another jurisdiction that would
be an indictable offence against alaw of this jurisdiction if
committed in this jurisdiction (whether or not the offence
could be dedt with summarily if committed in this
jurisdiction); or

(c)  an offence against alaw of aforeign country that would be
an indictable offence against a law of the Commonwealth or
thisjurisdiction if committed in this jurisdiction (whether or
not the offence could be dealt with summarily if committed
inthisjurisdiction);

"show cause event”, in relation to a person, means.

(@  hisor her becoming bankrupt or being served with notice of
a creditor's petition presented to the Court under section 43
of the Bankruptcy Act 1966 (Cth); or

(b)  his or her presentation (as a debtor) of a declaration to the
Official Receiver under section 54A of the Bankruptcy
Act 1966 (Cth) of his or her intention to present a debtor's
petition or his or her presentation (as a debtor) of such a
petition under section 55 of that Act; or

(c)  his or her applying to take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounding with
his or her creditors or made an assignment of his or her
remuneration for their benefit; or

(d)  his or her conviction for a serious offence or tax offence,
whether or not:

(1) the offence was committed in or outside this
jurisdiction; or

(i)  the offence was committed while the person was
engaging in legal practice as an Austraian lega
practitioner or was practisng foreign law as an
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Australian-registered foreign lawyer, as the case
requires; or

(iii) other persons are prohibited from disclosing the
identity of the offender;

"sole practitioner” means an Australian legal practitioner who engages in
legal practice on his or her own account;

"solicitor" means;

(@ alocal legal practitioner who holds a current local practising
certificate to practise as a barrister and solicitor or a
solicitor; or

(b) aninterstate lega practitioner who holds a current interstate
practising certificate that does not restrict the practitioner to
engage in lega practice only as or in the manner of a
barrister;

"sophisticated client”, for Part 3.3, see section 293(1);
“statutory deposit holder”, see section 279(1);

" Statutory Supervisor" means the person holding or occupying the office
of Statutory Supervisor established by section 668;

"suitability matter”, see section 12;

"supervised legal practice” means legal practice by a person who is an
Austraian legal practitioner:

(@ as an employee of, or other person working under
supervision in, alaw practice, where:

() a least one partner, legal practitioner director or
other employee of the law practice is an Australian
legal practitioner who holds an unrestricted
practising certificate; and

(i) the person engages in lega practice under the
supervison of an Australian legal practitioner
mentioned in subparagraph (i); or

(b) asapartner inalaw firm, where:

(1) a least one other partner is an Austrdian lega
practitioner who holds an unrestricted practising
certificate; and
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(i) the person engages in legal practice under the
supervison of an Austrdian legal practitioner
referred to in subparagraph (i); or

(c)  inacapacity approved under the legal profession rules;
"supervising legal practitioner”, see section 226(d);

"tax offence’ means an offence under the Taxation Administration
Act 1953 (Cth), whether committed in or outside this jurisdiction;

"Territory regulated mortgage”, for Part 3.6, see section 436;
"Territory regulated mortgage practice”, for Part 3.6, see section 434;
“third party payer”, for Part 3.3, see section 294,

"this Act" includes statutory instruments made under this Act;
"thisjurisdiction" meansthe Territory;

“transit money", for Part 3.1, see section 233(1);

"trust account", see section 233(1);

"trust account examination™, for Chapter 6, see section 607(c);
"trust account investigation", for Chapter 6, see section 607(b).
"trust money", see section 233(1);

"trust money protocols’, see section 237(1);

"trust property" means property entrusted to a law practice in the course of
or in connection with the provision of legal services by the practice,
but does not include trust money or money referred to in
section 234;

“trust records’, for Part 3.1, see section 233(1);

"unrestricted practising certificate® means an Austraian practising
certificate that is not subject to any condition under this Act or a
corresponding law requiring the holder to engage in supervised
legal practice or restricting the holder to practise as or in the
manner of abarrister;

"unsatisfactory professiona conduct”, see section 460;

"uplift fee", for Part 3.3, see section 293(1).
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6. Termsrelating to lawyers
For the purposes of this Act:

(@ an Audtrdian lawyer is a person who is admitted to the legal
profession under this Act or a corresponding law; and

(b) alocal lawyer is a person who is admitted to the legal profession
under this Act (whether or not the person is also admitted under a
corresponding law); and

(c) an interstate lawyer is a person who is admitted to the lega
profession under a corresponding law, but not under this Act.

7. Termsrelating to legal practitioners
For the purposes of thisAct:

(@ anAudrdian legd practitioner is an Australian lawyer who holds a
current local practising certificate or a current interstate practisng
certificate; and

(b) a local legal practitioner is an Austradian lawyer who holds a
current local practising certificate; and

(c aninterstate legal practitioner is an Australian lawyer who holds a
current interstate practising certificate, but not a local practising
certificate.

8. Termsrelating to associates and principals of law practices
(1)  For the purposes of this Act, an associate of alaw practiceis:
(@ anAustraian lega practitioner whoiis:

() a sole practitioner (in the case of a law practice constituted
by the practitioner); or

(i)  apartnerinthelaw practice (in the case of alaw firm); or

(iii) alegal practitioner director in the law practice (in the case of
an incorporated legal practice); or

(iv) alegal practitioner partner in the law practice (in the case of
amulti-disciplinary partnership); or

(v)  anemployee of, or consultant to, the law practice; or
(b) an agent of the law practice who is not an Austraian legal

practitioner; or
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an employee of the law practice who is not an Austraian lega
practitioner; or

an Austraian-registered foreign lawyer who is a partner in the law
practice; or

a person (not being an Australian lega practitioner) who is a
partner in amulti-disciplinary partnership; or

an Australian-registered foreign lawyer who has a relationship with
the law practice, being arelationship that is of a class prescribed by
the regulations.

For the purposes of this Act:

alegal practitioner associate of alaw practice is an associate of the
practice who is an Australian legal practitioner; and

alay associate of alaw practice is an associate of the practice who
isnot an Australian legal practitioner.

For the purposes of this Act, a principal of a law practice is an

Austraian legal practitioner who is:

(@ asole practitioner (in the case of alaw practice constituted by the
practitioner); or

(b) apartnerinthelaw practice (in the case of alaw firm); or

(c) alegd practitioner director in the law practice (in the case of an
incorporated legal practice); or

(d) alega practitioner partner in the law practice (in the case of a
multi-disciplinary partnership).

0. Homejurisdiction
(1)  Thissection has effect for the purposes of this Act.
(2)  The home jurisdiction for an Australian legal practitioner is the

jurisdiction in which the practitioner's only or most recent current Australian
practising certificate was granted.

3

The home jurisdiction for an Australian-registered foreign lawyer is

the jurisdiction in which the lawyer's only or most recent current registration was

granted.
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The home jurisdiction for an associate of a law practice who is
neither an Australian legal practitioner nor an Austraian-registered foreign

where only one jurisdiction is the home jurisdiction for the only
associate of the practice who is an Austraian legal practitioner or
for al the associates of the practice who are Audtralian legal
practitioners — that jurisdiction; or

where no one jurisdiction is the home jurisdiction for al the
associates of the practice who are Australian legal practitioners:

(i)

(i1)

(iii)

the jurisdiction in which the office is situated at which the
associate performs most of his or her duties for the law
practice; or

if a juridiction cannot be determined under
subparagraph (i) — the jurisdiction in which the associate is
enrolled under a law of the jurisdiction to vote at eections
for the jurisdiction; or

if ajurisdiction cannot be determined under subparagraph (i)
or (i) — the jurisdiction determined in accordance with
criteria specified or referred to in the regulations.

10.  Admission to legal profession

1)

@
(b)
(©
(d)
(€
(f)
2)

Admission to the legal profession is admission under this Act or a
corresponding law by a Supreme Court as.

alawyer; or

alegal practitioner; or

abarrister; or

asolicitor; or

abarrister and solicitor; or

asolicitor and barrister.

However, admission to the legal profession does not include the
grant of a practising certificate under this Act or a corresponding law.
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11.  Academic qualificationsand legal training requirements

(1) Approved academic qudifications are academic quadlifications
approved, under the admission rules, for admission to the legal profession in this
jurisdiction.

(2)  Approved practical legal training requirements are lega training
requirements approved, under the admission rules, for admission to the legal
profession in thisjurisdiction.

(3)  Corresponding academic qualifications are academic qualifications
that would qualify the person for admission to the legal profession in another
jurisdiction if the Admission Board is satisfied substantialy the same minimum
criteria apply for the approva of academic quaifications for admission in the
other jurisdiction as apply in thisjurisdiction.

(4) Corresponding practical lega training requirements are legal
training requirements that would qualify the person for admission to the legal
profession in another jurisdiction if the Board is satisfied substantially the same
minimum criteria apply for the approval of legal training requirements for
admission in the other jurisdiction as apply in thisjurisdiction.

(5) For this section, the Board may satisfy itself regarding the
minimum criteria for the approva of academic qualifications, or legal training
requirements, for admission in another jurisdiction by considering appropriate
advice from an authority of the other jurisdiction that the criteria were established
consistently with relevant agreed standards.

(6)  Accordingly, the Board need not examine (in detail or at al) the
content of courses of legal study or lega training requirements prescribed in the
other jurisdiction.

(7)  The regulations may identify or provide a way of identifying the
agreed standards.

12.  Suitability matters

(1) Each of the following is a suitability matter in relation to an
individual:

(@  whether the personis currently of good fame and character;

(b)  whether the person is or has been an insolvent under
administration;

(c)  whether the person has been convicted of an offence in Australia or
aforeign country, and if so:

(1) the nature of the offence; and
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how long ago the offence was committed; and

the person's age when the offence was committed;

whether the person engaged in legal practice in Australia:

(i)

(i1)

(iii)

when not admitted, or not holding a practising certificate, as
required under this Act or a previous law of thisjurisdiction
that corresponds to this Act or under a corresponding law; or

if admitted, in contravention of a condition on which
admission was granted; or

if holding an Audraian practisng certificate, in
contravention of a condition of the certificate or while the
certificate was suspended;

whether the person has practised law in aforeign country:

(i)

(ii)

when not permitted by or under a law of that country to do
So; or

If permitted to do so, in contravention of a condition of the
permission;

whether the person is currently subject to an unresolved complaint,
investigation, charge or order under any of the following:

(1) this Act or a previous law of this jurisdiction that
correspondsto this Act;

(i)  acorresponding law or corresponding foreign law;

whether the person:

() is the subject of current disciplinary action, however
expressed, in another profession or occupation in Australia
or aforeign country; or

(i) has been the subject of disciplinary action, however

expressed, relating to another profession or occupation that
involved afinding of guilt;

whether the person’'s name has been removed from:

(i)

(i1)

alocal rall, and has not since been restored to or entered on
alocdl rall; or

an intersate roll, and has not since been restored to or
entered on an interstateroll; or

08/09/06 15:38 Ref: LOO7bII 22 DRAFT ONLY



Legal Practitioners Act 2006

(iii) aforeignrall;

() whether the person’s right to engage in lega practice has been
suspended or cancelled in Australiaor aforeign country;

()] whether the person has contravened, in Australia or a foreign
country, alaw about trust money or trust accounts;

(k)  whether, under this Act, a law of the Commonwedth or a
corresponding law, a supervisor, manager or receiver, however
described, is or has been appointed in relation to any legal practice
engaged in by the person;

0] whether the person is or has been subject to an order, under this
Act, a law of the Commonwedth or a corresponding law,
disquaifying the person from being employed by, or a partner of,
an Australian lega practitioner or from managing a corporation that
isan incorporated legal practice;

(m)  whether the person currently has a materia physical or menta
infirmity.

(20 A matter is a suitability matter even if it happened before the
commencement of this section.

13.  Corresponding authorities
(1) A corresponding authority is:

(@  aperson or body having powers or functions under a corresponding
law; or

(b)  when used in the context of a person or body having powers or
functions under this Act (the "local authority™), a person or body
having corresponding powers or functions under a corresponding
law.

(2)  Without limiting subsection (1)(b), if the powers or functions of the
local authority relate to local lawyers or local legal practitioners generally or are
limited to any particular class of loca lawyers or local legal practitioners, a
person or body having corresponding powers or functions under a corresponding
law is a corresponding authority to the local authority.

(3) Subsection (2) applies regardless of whether the powers or
functions relate to interstate lawyers or interstate legal practitioners generaly or
are limited to any particular class of interstate lawyers or interstate legal
practitioners.
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14.  Corresponding disciplinary bodies
A corresponding disciplinary body is:

(@ a court or tribuna having powers or functions under a
corresponding law that correspond to any of the powers and
functions of the Disciplinary Tribunal; or

(b)  the Supreme Court of another jurisdiction exercising:

() its inherent jurisdiction or powers in relation to the control
and discipline of any Australian lawyers; or

(i) its jurisdiction or powers to make orders under a
corresponding law of the other jurisdiction in relation to any
Austraian lawyers.

15.  Corresponding laws and corresponding foreign laws
(1) A corresponding law is:

(@ a law of another jurisdiction that corresponds to the relevant
provisions of this Act or, if a law of the other jurisdiction is
declared by regulation to be a law that corresponds to this Act, the
law declared for the other jurisdiction; or

(b) if theterm is used in relation to a matter that happened before the
commencement of the law of another jurisdiction that, under
paragraph (a), is the corresponding law for the other jurisdiction, a
previous law applying to legal practicein the other jurisdiction.

(2) A corresponding foreign law is:

(@ a law of a foreign country that corresponds to the relevant
provisions of this Act or, if alaw of the foreign country is declared
by regulation to be a law that corresponds to this Act, the law
declared for the foreign country; or

(b) if theterm isused in relation to a matter that happened before the
commencement of the law of a foreign country that, under
paragraph (a), is the corresponding law for the foreign country, a
previous law applying to legal practicein the foreign country.

16. Refer encesto convictionsfor offences

(1) A reference in this Act to a conviction includes a finding of guilt,
whether or not a conviction is recorded.
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(2)  Without limiting subsection (1), a reference to the quashing of a
conviction for an offence includes a reference to the quashing of afinding of guilt
in relation to the offence.

(3 However, areference to the quashing of aconviction for an offence
does not include a reference to the quashing of a conviction if afinding of guiltin
relation to the offence remains unaffected.

CHAPTER 2-GENERAL REQUIREMENTSFOR ENGAGING IN
LEGAL PRACTICE

PART 2.1 -RESERVATION OF LEGAL WORK AND LEGAL TITLES
17. Purposesof Part
The purposes of this Part are asfollows:

(8  to protect the public interest in the proper administration of justice
by ensuring legal work is carried out only by those who are
properly qualified to do so;

(b)  to protect consumers by ensuring persons carrying out legal work
are entitled to do so.

18.  Prohibition on engaging in legal practice when not entitled
(1) A person commits an offenceif:
(@  thepersonengagesinlegal practicein thisjurisdiction; and
(b)  thepersonisnot an Audtralian legal practitioner.
Maximum penalty: 500 penalty units.

(2) Itisadefenceto aprosecution for an offence against subsection (1)
if the defendant proves that the defendant did not engage in the legal practice for
fee, gain or reward.

(3)  Subsection (1) does not apply to engaging in lega practice of the
following kinds:

(@ lega practice engaged in under the authority of a law of this
jurisdiction or of the Commonwealth;

(b) lega practice engaged in by an incorporated legal practice in
accordance with Part 2.6;

(c) the practice of foreign law by an Austraian-registered foreign
lawyer in accordance with Part 2.7,
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(d) legd practice engaged in by a complying community legal centre;

(e) carrying on business as a conveyancing agent or real estate agent
under alicence under the Agents Licensing Act;

) preparing wills or administering estates in the course of
employment in the office of the Public Trustee,

(g) lega practice of akind prescribed by the regulations.

(4) A person is not entitled to recover any amount in respect of
anything the person did in contravention of subsection (1).

(5) A person may recover from another person, as a debt due to the
person, any amount the person paid to the other person in respect of anything the
other person did in contravention of subsection (1).

(6) The regulations may make provision for or with respect to the
application (with or without specified modifications) of provisons of this Act to
persons engaged in legd practice of akind referred to in subsection (3) other than

paragraphs (a) and (b).

19.  Prohibition on representing or advertising entitlement to engage in
legal practice when not entitled

(1) A person commits an offence if:

(@  the person represents or advertises that the person is entitled to
engage in legal practice; and

(b)  thepersonisnot an Audtralian legal practitioner.
Maximum penalty: 500 penalty units.
(2) A person commits an offence if:

(@  the person is a director, officer, employee or agent of a body
corporate; and

(b)  the person represents or advertises that the body corporate is
entitled to engagein lega practice; and

(c)  thebody corporate is not an incorporated legal practice.
Maximum penalty: 500 penalty units.

(3) Subsections (1) and (2) do not apply to a representation or
advertisement about being entitled to engage in legal practice of akind referred to
in section 18(2) (Prohibition on engaging in legal practice when not entitled).

08/09/06 15:38 Ref: LOO7bII 26 DRAFT ONLY



Legal Practitioners Act 2006

(4) A reference in this section to a person representing or advertising
that the person or a body corporate is entitled to engage in legal practice includes
a reference to the person doing anything that specifies or implies the person or
body corporate is entitled to engagein lega practice.

20. Presumptionsabout taking or using name, title or description
(1)  Thissection appliesto the following names, titles and descriptions:
(@  lawyer or legal practitioner;
(b)  barrister, solicitor or attorney;

(c0  counseal, Queen's Counsdl, King's Counsel, Her Mgjesty's Counsel,
His Mg esty's Counsel or Senior Counsel;

(d)  another name, title or description prescribed by the regulations.

(2)  The regulations may specify the kind of persons who are entitled,
and the circumstances in which they are entitled, to take or use that name, title or
description to which this section applies.

(3)  For the purposes of section 19(1) (Prohibition on representing or
advertising entitlement to engage in lega practice when not entitled), the taking
or using of a name, title or description to which this section applies by a person
who is not entitled to take or use that name, title or description gives rise to a
rebuttable presumption that the person represented the person is entitled to engage
inlegal practice.

(4)  For the purposes section 19(2), the taking or using of a name, title
or description to which this section applies by a person in relation to a body
corporate, of which the person is a director, officer, employee or agent, givesrise
to a rebuttable presumption the person represented the body corporate is entitled
to engagein legal practice.

21. Contravention of Part by Australian lawyers who are not legal
practitioners

(1) A contravention of this Part by an Australian lawyer who is not an
Australian legal practitioner is capable of constituting unsatisfactory professional
conduct or professional misconduct.

(2)  Nothing in this Part affects any liability that a person who is an
Australian lawyer but not an Australian lega practitioner may have under
Chapter 4 (Complaints and discipline) and the person may be punished for an
offence under this Part as well as being dealt with under Chapter 4 in relation to
the same matter.

08/09/06 15:38 Ref: LOO7bII 27 DRAFT ONLY



Legal Practitioners Act 2006

PART 2.2—-ADMISSION OF LOCAL LAWYERS

Divison 1 — Preliminary matters

22.  Purposesof Part

The purposes of this Part are asfollows:

@

(b)

in the interests of the administration of justice and for the protection
of consumers of legal services, to provide a system under which
only applicants who have appropriate academic qualifications and
practical legal training and who are otherwise fit and proper
persons to be admitted are qualified for admission to the legal
profession in thisjurisdiction;

to provide for the recognition of equivalent qualifications and
training that make applicants eligible for admission to the lega
profession in other jurisdictions.

Divison 2 — Admission to legal profession

23.  Admission

(1)
lawyer.

2)

A person may apply to the Supreme Court to be admitted as a local

The Court may, after considering a recommendation of the

Admission Board and any representations made by the Law Society, admit the
person as alocal lawyer if:

@

(b)

©)
certificate.

(4)

the Court is satisfied:

(1) the person is dligible for admission to the legal profession;
or

(i)  if the recommendation is made under section 27(2) — it is
reasonable the person be admitted because the person has
sufficient academic qualifications or sufficient relevant
experience in legal practice or relevant service with an
Agency; and

the Court is satisfied the person is a fit and proper person to be
admitted to the legal profession.

A recommendation of the Board may be contained in a compliance

The Court may refuse:
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(@  to consder the application if it is not made in accordance with the
admission rules; or

(b) to admit the person if the person has not complied with the
admission rules.

24. Conditions of admission
(1)  The Supreme Court may:

(@  admit a person to the lega profession either unconditionally or on
any conditionsit considers appropriate; and

(b)  vary or revoke any conditions on which a person is admitted to the
legal profession under this Act.

Example of conditions for subsection (1)(a)

If the Court admits a person on a recommendation of the Admisson Board made under
section 27(2), the Court may admit the person on the conditions relating to the obtaining of
further academic qualifications or further legal training the Court considers appropriate.

(2)  The Court may order the removal of a person’s name from the local
roll for a contravention of a condition.

25. Roall of personsadmitted to legal profession

(1) A Registrar must maintain a roll of persons admitted to the legal
profession under this Act (the "local roll").

(2) If aperson is admitted under this Act, the person's name must be
entered on the local roll in accordance with the admission rules.

(3) A person admitted under this Act must sign the loca rall.

(4)  The person's admission under this Act takes effect when the person
signstheloca roll.

(5) A Registrar must give the Law Society the name, date of birth and
date of admission of each person admitted under this Act as soon as practicable
after the person has signed the local rall.

(6) A Registrar's functions under this section must be exercised by the
Registrar or other person or body designated by the Chief Justice for the purpose.

(7)  The regulations may make provision for or with respect to the
following:

(@  theinformation that may or must be included in the local rall;

(b)  publication of information contained in thelocd roll.
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26.  Local lawyer isofficer of Supreme Court

(1) A person becomes an officer of the Supreme Court on being
admitted as alocal lawyer under this Act.

(2) A person ceasesto be an officer of the Court under subsection (1) if
the person's name is removed from the local roll.

Division 3 — Eligibility and suitability for admission
27.  Eligibility for admission

(1) A personiséeligible for admission to the legal profession under this
Act only if:

(@  thepersonisanindividua aged 18 years or over; and
(b)  the person has attained:
(1) approved academic qualifications; or
(i)  corresponding academic qualifications; and
(c)  theperson has satisfactorily completed:
(1) approved practical legal training requirements; or
(i)  corresponding practical legal training requirements.

(2) However, the Admission Board may recommend that the Supreme
Court admit a person even if the person does not satisfy the requirements of
subsection (1)(b) or (c), or both of those requirements, if the Board is satisfied it
is reasonable that the person be admitted because the person has sufficient
academic qualifications or sufficient relevant experience in legal practice or
relevant service with an Agency.

(3)  TheBoard may recommend the person be admitted unconditionally
or subject to conditions relating to the obtaining of further academic
qualifications or further legal training.

28.  Suitability for admission

(1) The Supreme Court or Admission Board mugt, in deciding if a
person is afit and proper person to be admitted to the legal profession under this
Act, consider:

(@  each of the suitability matters in relation to the person to the extent
asuitability matter is appropriate; and

(b)  any other matter it considers relevant.
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(20  However, the Court or Board may consider a person to be afit and
proper person to be admitted to the legal profession under this Act despite a
suitability matter because of the circumstances relating to the matter.

29. Early consideration of suitability

(1) A person may apply to the Admission Board for a declaration that
matters disclosed by the person will not, without more, adversely affect an
assessment by the Board as to whether the person is a fit and proper person to be
admitted.

(20 TheBoard must consider the application and, subject to section 30,
make the declaration sought or refuse to do so.

(3)  If the Board makes the declaration it must give the Law Society a
copy of the declaration.

(4)  If the Board refuses to make the declaration it must:
(@  givethe applicant an information notice about the decision; and
(b)  givethe Society written notice of the decision.

30. Referral of mattersto Supreme Court

(1) The Admission Board may refer the issue of whether or not an
applicant is a fit and proper person to be admitted to the Supreme Court for
decision if, in the Board's opinion, it would be appropriate for the Court to
consider theissue.

(20 The Board also may refer to the Court an application for a
declaration under section 29 (Early consideration of suitability) if, in the Board's
opinion, it would be appropriate for the Court to consider the application.

(3) The Court has the same powers as the Board to deal with an
application referred to it under this section and its decision on an application is
taken to be a decision of the Board.

(4)  On areferral under this section, the Court may make an order or
declaration as it considers appropriate.

31. Binding effect of declaration or order

A declaration or order made under section 29(2) or 30(4) is binding on the
Admission Board unless the applicant failed to make a full and fair disclosure of
all matters relevant to the declaration sought.
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32.  Entitlement to berepresented, heard and make representations

(1) The Admission Board must give notice to the Law Society in
accordance with the admission rules of

(@ any application for a declaration under section 29 (Early
consideration of suitability); and

(b)  any declaration made under that section.
(2)  The Society and the applicant concerned are entitled:

(@  to make written representations to the Board in relation to any
matter under consideration by the Board under this Division; and

(b)  to berepresented and heard at any appeal under Division 5.

(3) TheBoard must give written notice to the Society of an application
for admission.

(4) The Society is entitled to make written representations to the
Supreme Court on an application for admission.

Divison 4 — Powers and functions of Admission Board
33.  Admission Board to advise on application for admission

The role of the Admission Board is to advise the Supreme Court whether
or not the Board considers:

(@  anapplicant for admission to the legal profession under thisAct is:
() eligible for admission; and
(i) afit and proper person to be admitted, including having
regard to all suitability matters in relation to the applicant to
the extent appropriate; and

(b)  the application conforms with the requirements of the admission
rules.

34. Compliance certificates

(1) If, after considering an application for admission to the legal
profession under this Act, the Admission Board considers:

(@ theapplicantis:

0] eligible for admission; and
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(i)  afit and proper person to be admitted; and

(b)  the application conforms with the requirements of the admission
rules and there are no grounds for refusing to give a certificate for
the applicant;

the Board must, within the time specified in or determined under the regulations,
advise the Supreme Court to that effect by filing with a Registrar a certificate in
the approved form (a" compliance certificate").

(20 The Board must give the Law Society a copy of the compliance
certificate.

(3) If the Board refuses to give a compliance certificate for the
applicant, the Board must, within the time specified in or determined under the
regulations, give:

(@  aRegistrar notice about the refusal; and
(b)  theapplicant an information notice about the refusal.

(4) If the Board does not comply with subsections (2) and (3), the
Board istaken to have:

(@  decided to refuseto give a compliance certificate; and

(b)  given an information notice about the refusal at the end of the time
specified in or determined under the admission rules for deciding
the application.

35. Consderation of applicant's digibility and suitability

(1) To help it consider whether or not an applicant is eligible for
admission to the legal profession under this Act or is afit and proper person to be
admitted under this Act, the Admission Board may, by notice to the applicant,
require:

(@  theapplicant to give it specified documents or information; or

(b)  the applicant to cooperate with any inquiries by the Board that it
considers appropriate.

(2)  The applicant's contravention of the notice by the date specified in
the notice, and in the way required by the notice, isaground for refusing to givea
compliance certificate for the applicant.

(33 TheBoard may refer amatter to the Supreme Court for directions.
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Note for section 35

Under section 92, the Admission Board may obtain a police report about the applicant's criminal
history. Also, under section 93, the Admission Board may require the applicant to undergo a
health assessment.

Division 5— Appeals
36. Appeals

(1)  An applicant for a declaration under section 29 may appeal to the
Supreme Court against a decision of the Admission Board to refuse to make the
declaration.

(20  An applicant for admisson may apped to the Court against a
decision of the Board under section 34 to give a compliance certificate for the
applicant.

(33 The Law Society may appea to the Court against the following
decisions:

(@  adecision under section 29 to make a declaration sought under the
section (Early consideration of suitability);

(b)  adecison under section 34 to give a compliance certificate.

(4)  An appea under this section must be started by filing notice of
appedl:

(@  for an appea under subsection (1) or (2) — within 28 days after
receiving the information notice about the decision; or

(b) for an appea under subsection (3) — within 28 days after the
decision ismade.

(5)  Anapped under this section must be by way of rehearing and fresh
evidence or evidence in addition to or in substitution for the evidence before the
Board may be given on the appeal.

(6) On an appea under this section, the Court may make the order or
declaration it considers appropriate.

Division 6 — Miscellaneous matters
37.  Mutual recognition local registration authority

For a Mutua Recognition Act, the Admisson Board is the local
registration authority for an application for registration under that Act so far asthe
application relates to the admission of a person to engage in legal practice in the
Territory.
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38. Certificate of admission

A Registrar must issue a certificate of admission to a person admitted as a
local lawyer under this Part.

39. Admission Board not respondent to application

(1) The Admission Board is not a respondent to an application under
this Part that is not made by it.

(20 However, the Board must give al documents and other things
relevant to the application to the Supreme Court and any other person who, on
application to the Court, is granted leave to be joined as a party to the application.

40. Costsof application

(1)  The Supreme Court may order the costs of counsel assisting in an
application under this Part, as certified by the Solicitor for the Territory, to be
paid out of the Fidelity Fund.

(2)  Inaddition, the Court may order the costs of the Law Society to be
paid out of the Fidelity Fund:

(@  for an apped by it under Divison 5; or

(b) if, under section 39, it is granted leave to be joined as a party to the
application.

(3) However, the Court must not make an order under subsection (2) if
it is satisfied the Society has acted unreasonably in relation to the appea or
application.

41. Admission rules

(1)  The Judges appointed under section 32(1) of the Supreme Court
Act who are not additional Judges, or a mgjority of them, may make rules, not
inconsistent with this Act, for the admission of persons to the lega profession
under this Act.

(20  Rulesmay be made about any of the following:
(@  theprocedurefor admission, including:
0] how an application must be made; and

(i)  giving notice of the application to an entity or public notice
of the application; and

(iii)  the affidavits or certificates the applicant must provide with
or for the application; and
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(iv)  the keeping and signing of the loca roll and the particulars
to be recorded on theroll; and

(v)  the oath or affirmation of office to be taken or made by a
local lawyer;

admission requirements regarding, and the approval of, academic
qualifications and practical legal training;

the examination of candidates for admission and the assessment of
their qualifications;

the disclosure of matters that may affect consideration of the
eligibility of an applicant for admission, or affect consideration of
the question whether the applicant is a fit and proper person to be
admitted, including convictions that must be disclosed and those
that need not be disclosed;

applications for admission under the trans-Tasman mutual
recognition legidlative scheme;

the assessment of the qualifications and practical legal training of
overseas qualified or trained applicants against the academic
requirements and practical lega training requirements that apply to
local applicants;

the conferral of aright of objection to an applicant's admission on
persons of appropriate standing;

the procedure to be adopted in the conduct of inquiries under this
Part;

examinations in academic subjects of candidates for registration as
students-at-law or of applicants for admission;

the establishment and conduct of bodies with functions concerning:
0] the examination of applicants for admission; and

(i)  the assessment of applicants as to whether they are eligible
for admission and are fit and proper personsto be admitted;

authorising the Admission Board to exempt a person from the
reguirements of:

(1) section 27(1)(b) (Eligibility for admission) to the extent the
person has engaged in relevant studies in a foreign country
to the satisfaction of the Board; or
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(i)  section 27(1)(c) to the extent the person has completed a
period of relevant service with a government department or
other government agency (including, for example, servicein
courts administration) to the satisfaction of the Board;

(N accreditation of legal education and practical legal training courses,
(m)  any other matters relating to the Board's functions.

(3) Rules may provide for abridging, in specified circumstances, any
period of practical legal training required by the rules.

(4) Despite anything to the contrary in the rules:

(@  theBoard must give the Law Society a copy of each application for
admission under the rules; and

(b)  the Society is entitled to object to an application for admission
under the rules and to be heard on the hearing of the application.

(5) The rules must not require a person to satisfactorily complete
before admission a period of supervised training that exceedsin length a period or
periods equivalent to one full-time year as determined under the rules.

PART 23 -LEGAL PRACTICE BY AUSTRALIAN LEGAL
PRACTITIONERS

Divison 1 —Preliminary matters
42.  Purposesof Part
The purposes of this Part are asfollows:

(@  tofacilitate the national practice of law by ensuring Australian legal
practitioners can engage in legd practice in this jurisdiction and to
provide for the certification of Australian lawyers whether or not
admitted in thisjurisdiction;

(b) to provide a system for the granting and renewing of local
practising certificates.

Division 2 —Legal practicein thisjurisdiction by Australian legal practitioners

43.  Entitlement of holder of Australian practising certificateto practisein
thisjurisdiction

An Austraian legal practitioner is, subject to this Act, entitled to engagein
legal practicein thisjurisdiction.
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Division 3—Local practising certificates generally
44.  Local practising certificates
(1) Practising certificates may be granted under this Part.

(2)  The regulations may prescribe the categories of local practising
certificates.

(3) It is a dtatutory condition of a local practisng certificate that the
holder must not hold another local practising certificate, or an interstate practising
certificate, that is in force during the currency of the first-mentioned local
practising certificate.

45.  Suitability to hold local practising certificate

(1) This section has effect for the purposes of section 52 (Grant or
renewal of local practising certificate) or another provision of this Act if the
question of whether or not a person is a fit and proper person to hold a local
practising certificate is relevant.

(2)  The Law Society may, in considering whether or not a person is a
fit and proper person to hold a local practising certificate, take into account any
suitability matter relating to the person and any of the following, whether
happening before or after the commencement of this section:

(@  whether the person obtained an Austraian practising certificate
because of incorrect or misleading information;

(b)  whether the person has contravened a condition of an Australian
practising certificate held by the person;

(c)  whether the person has contravened this Act or a corresponding law
or the regulations or legal profession rules under this Act or a
corresponding law;

(d)  whether the person has contravened:
0] an order of the Disciplinary Tribunal; or

(i)  an order of a corresponding disciplinary body or of another
court or tribunal of another jurisdiction exercising
jurisdiction or powers by way of appea or review of an
order of acorresponding disciplinary body;

()  without limiting any other paragraph:

0] whether the person has failed to pay a required contribution
or levy to the Fidelity Fund; or
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(i)  whether the person has contravened a requirement of, or
imposed under, this Act about professiona indemnity
insurance; or

(iii)  whether the person has failed to pay other costs or expenses
for which the person isliable under this Act;

) other matters the Society considers appropriate.

(3) A person may be considered afit and proper person to hold a local
practising certificate even though the person is within any of the categories of the
matters referred to in subsection (2), if the Society considers the circumstances
warrant the decision.

(4) A matter cannot be taken into account as a ground for refusing to
grant or renew or for suspending or cancelling alocal practising certificate if the
meatter was:

(@  disclosed in an agpplication for admission to the legal profession in
this or another jurisdiction; and

(b)  decided by a Supreme Court or by the Admission Board or a
corresponding authority not to be sufficient for refusing admission.

(5)  Subsection (4) does not apply if later disclosures demonstrate the
matter is part of a course of conduct that may warrant refusal, suspension or
cancellation.

Note for section 45

Under section 92, the Admission Board may obtain a police report about the applicant's criminal
history. Also, under section 93, the Admission Board may require the applicant to undergo a
health assessment.

46.  Duration of local practising certificate

(1)  Alocal practising certificate granted under this Act isin force from
the date specified in it until the end of the financia year in which it is granted,
unless the certificate is sooner suspended or cancelled.

(2)  Aloca practising certificate renewed under this Act isin force until
the end of the financia year following its previous period of currency, unless the
certificate is sooner suspended or cancelled.

(3) If an application for the renewal of aloca practising certificate has
not been decided by the following 1 July, the certificate:

(@  continues in force on and from that 1 July until the Law Society
renews or refuses to renew the certificate or the holder withdraws
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the application for renewal, unless the certificate is sooner
cancelled or suspended; and

(b) if renewed, istaken to have been renewed on and from that 1 July.
47.  Local legal practitioner isofficer of Supreme Court

(1) A person who is not adready an officer of the Supreme Court
becomes an officer of the Court on being granted alocal practising certificate.

(2) A person ceasesto be an officer of the Court under subsection (1) if
the person ceases to hold alocal practising certificate.

Divison 4 — Grant or renewal of local practising certificates
48. Who may apply for grant or renewal of local practising certificate

(1) AnAustralian lawyer may apply to the Law Society for the grant or
renewal of alocal practising certificateif eligible to do so under this section.

(20  AnAudtrdian lawyer is digible to apply for the grant or renewal of
alocal practising certificate if the lawyer complies with any regulations and legal
profession rulesrelating to eligibility for the practising certificate and if:

(@  inthe case of alawyer who is not an Australian legal practitioner at
the time of making the application:

(1) the lawyer reasonably expects to be engaged in legd
practice solely or principaly in this jurisdiction during the
currency of the certificate or renewal applied for; or

(i)  if subparagraph (i) does not apply to the lawyer or it is not
reasonably practicable to determine whether it applies to the
lawyer — the lawyer's place of residence in Austraia is this
jurisdiction or the lawyer does not have a place of residence
in Australia; or

(b)  inthe case of alawyer who isan Australian legal practitioner at the
time of making the application:

0] the jurisdiction in which the lawyer engagesin legal practice
solely or principally isthisjurisdiction; or

(i)  the lawyer holds a current local practising certificate and
engages in lega practice in another jurisdiction under an
arrangement that is of atemporary nature; or
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(iii) the lawyer reasonably expects to be engaged in legal
practice solely or principaly in this jurisdiction during the
currency of the certificate or renewal applied for; or

(iv) if subparagraph (i), (ii) or (iii) does not apply to the lawyer
or it is not reasonably practicable to determine whether
subparagraph (i), (ii) or (iii) applies to the lawyer — the
lawyer's place of residence in Australiais thisjurisdiction or
the lawyer does not have a place of residencein Australia.

(3)  For the purposes of subsection (2)(b), the jurisdiction in which an
Austraian lawyer engages in legal practice soley or principaly is to be decided
by reference to the lawyer's legal practice during the certificate period current at
thetime:

(@  theapplication ismade; or

(b)  inthe case of alate application — the application should have been
made.

(4)  An Audrdian lawyer is not €eligible to apply for the grant or
renewal of aloca practising certificate in respect of afinancia year if the lawyer
would also be the holder of another Audtralian practising certificate for that year,
but this subsection does not limit the factors determining ineligibility to apply for
the grant or renewal of alocal practising certificate.

(5) AnAustrdian lawyer must not apply for the grant or renewal of a
local practising certificate if the lawyer is not eligible to make the application.

(6) AnAudtralianlega practitioner who:

(@  engages in legd practice solely or principaly in this jurisdiction
during afinancial year; and

(b)  reasonably expects to engage in legal practice solely or principally
in thisjurisdiction in the following financia year;

must apply for the grant or renewal of alocal practising certificate in respect of
the following financial year.

(7)  Subsection (6) does not apply to an interstate legal practitioner who
applied for the grant or renewal of an interstate practising certificate on the basis
that the practitioner reasonably expected to engage in legal practice solely or
principally in thisjurisdiction under an arrangement that is of atemporary nature.

(8) The exemption provided by subsection (7) ceases to operate at the
end of the period prescribed by the regulations for the purposes of this subsection.
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(90 A referencein this section to engaging in legal practice principally
inthisor any other jurisdiction applies only to legal practice in Australia.

(10) Accordingly, an Australian lawyer who is engaged or expects to be
engaged in legal practice principaly in a foreign country is nevertheless eligible
to apply for the grant or renewa of a local practising certificate if the lawyer
otherwise meets the requirements of this section.

49. Making application and fees

(1) An application for the grant or renewa of a local practisng
certificate must be:

(@  madein the approved form and in accordance with the regulations;
and

(b)  accompanied by the information required by regulation; and
(c)  accompanied by the fee prescribed by the regulations.

(2)  The regulations may require the applicant to disclose matters that
may affect the applicant's ligibility for the grant or renewal of alocal practising
certificate or the question whether the applicant is afit and proper person to hold
alocal practising certificate.

(3 The regulations may indicate that particular kinds of matters
previoudly disclosed in a particular way need not be disclosed for the current
application.

(4)  Without limiting subsection (2), the regulations may require the
applicant to disclose details of, or details of the nature of, pre-admission events.

50.  Timing of application for renewal of local practising certificate

(1) Anapplication for the renewa of alocal practising certificate must
be made within:

(@  the period prescribed by the regulations as the standard renewal
period; or

(b) thelater period prescribed by the regulations as the late fee period.

(2)  Those periods must be within the currency of the loca practising
certificate being sought to be renewed.

(3) The Law Society may regject an application for renewa made
during the late fee period, and must rgect an application for renewa made
outsde those periods unless the Society accepts the application under
subsection (4).
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(4)  The Society may accept an application made within 6 months after
that period (even after the expiry of the local practising certificate being sought to
be renewed) if satisfied the delay was caused by reasons beyond the control of the
applicant or other special circumstances exist warranting acceptance of the
application.

(5)  For an application accepted under subsection (4) after the expiry of
the local practising certificate on 30 Junein the year concerned, the certificate:

(@ is taken to have continued in force on and from the 1 July
immediately following its expiry until the Society renews or refuses
to renew the certificate or the holder withdraws the application for
renewal, unless the certificate is sooner suspended or cancelled; and

(b) if renewed, istaken to have been renewed on and from that 1 July.
51. Latefee

(1)  Subsection (2) applies if an application for renewa of a locd
practising certificate is made during the late fee period prescribed by the
regulations.

(20 Payment of the late fee may, if the Law Society considers it
appropriate, be required as a condition of acceptance of the application.

52.  Grant or renewal of local practising certificate

(1) The Law Society must consider an application that has been made
for the grant or renewal of alocal practising certificate and may:

(@  grantor refuseto grant the certificate; or
(b)  renew or refuse to renew the certificate.

(2) In granting or renewing the certificate, the Society may impose
conditions asreferred to in section 68 (Conditions imposed by Law Society).

(3) The Society may refuse:
(@  toconsider an application if:
() it isnot made in accordance with this Act; or
(i)  therequired fees and costs have not been paid; or

(b) to grant or renew a loca practising certificate if the applicant has
not complied with the regulations in relation to the application.

(4)  The Society must not grant a local practising certificate unlessit is
satisfied the applicant:
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(@ wasdigible to apply for the grant when the application was made;
and

(b) isafitand proper person to hold the certificate.

(5) The Society must not renew a local practising certificate if it is
satisfied the applicant:

(@  wasnot digible to apply for the renewa when the application was
made; or

(b) isnot afit and proper person to continue to hold the certificate.

(6) The Society must not grant or renew alocal practising certificate if
the Society considers:

(@  the applicant's circumstances have changed since the application
was made; and

(b)  the applicant would, having regard to information that has come to
the Society's attention, not have been €ligible to make the
application when the application is being considered.

(7)  Without limiting another provision of this section, the Society may
refuse to grant or renew alocal practising certificate if:

(@  the applicant is required by this Act to contribute to the Fidelity
Fund and the application is not accompanied by the contribution
payable; or

(b)  any levy payable by the applicant under Part 3.5 (Fidelity Cover) is
unpaid; or

(o)  the Society is not satisfied the law practice in respect of which the
applicant is:

(i) a sole practitioner (in the case of a law practice constituted
by the practitioner); or

(i)  apartner (in the case of alaw firm); or

(iii) alega practitioner director (in the case of an incorporated
legal practice); or

(iv) a lega practitioner partner (in the case of a multi-
disciplinary partnership); or

(v)  anemployee of, or consultant to;

has approved professional indemnity insurance; or
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(d) theapplicant isin breach of a condition imposed under section 68.

(8) If the Society grants or renews a local practising certificate, the
Society must, as soon as practicable, give the applicant:

(@  forthegrant of acertificate —alocal practising certificate; or
(b)  for therenewal of acertificate—anew local practising certificate.
(9 If the Society:
(@  refusestogrant or renew aloca practising certificate; or
(b)  imposes acondition on the certificate;
the Society must, as soon as practicable, give the applicant an information notice.

Divison 5— Amendment, suspension or cancellation of local practising
certificates

53.  Application of Division

This Divison does not apply in relation to matters referred to in
Division 6.
54. Grounds for amending, suspending or cancelling local practisng
certificate

Each of the following is a ground for amending, suspending or cancelling
alocal practising certificate:

(@  the holder is no longer a fit and proper person to hold the
certificate;

(b) if the holder does not have, or no longer has, professional
indemnity insurance that complies with this Act in relation to the
certificate;

(o) if a condition of the certificate is that the holder is or has been
limited to legal practice specified in the certificate — the holder is
engaging in legal practice that the holder is not entitled to engage in
under this Act.

55.  Amending, suspending or cancelling local practising certificate

(1) If the Law Society believes a ground exists to amend, suspend or
cancel alocal practising certificate (the “proposed action"), the Society must give
the holder a notice that:

(@  specifiesthe proposed action and:
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(1) if the proposed action is to amend the certificate — specifies
the proposed amendment; and

(i)  if the proposed action isto suspend the certificate — specifies
the proposed suspension period; and

(b)  specifiesthe grounds for proposing to take the proposed action; and

(c)  outlines the facts and circumstances that form the basis for the
Society's belief; and

(d) invites the holder to make written representations to the Society,
within a specified time of at least 7 days and not more than 28 days,
as to why the proposed action should not be taken.

(2) If, after consdering al written representations made within the
specified time and, in its discretion, written representations made after the
specified time, the Society still believes a ground exists to take the proposed
action, the Society may:

(@ if the notice specified the proposed action was to amend the
practising certificate — amend the certificate in the way specified or
in aless onerous way the Society considers appropriate because of
the representations; or

(b) if the notice specified the proposed action was to suspend the
practising certificate for a specified period:

() suspend the certificate for a period no longer than the
specified period; or

(i) amend the certificate in a less onerous way the Society
considers appropriate because of the representations; or

(c) if the notice specified the proposed action was to cancel the
practising certificate:

() cancel the certificate; or
(i)  suspend the certificate for aperiod; or

(i) amend the certificate in a less onerous way the Society
considers appropriate because of the representations.

(3) If the Society decides to amend, suspend or cancel the practising
certificate, the Society must give the holder an information notice about the
decision.

(4) Inthissection:
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"amend”, a certificate, means amend the certificate under section 68
(Conditions imposed by Law Society) during its currency, other
than at the request of the holder of the certificate.

56. Operation of amendment, suspension or cancellation of local
practising certificate

(1) This section applies if a decision is made to amend, suspend or
cancel alocal practising certificate under section 55.

(2)  Subject to subsections (3) and (4), the amendment, suspension or
cancellation of the practising certificate takes effect on the later of the following:

(@  theday notice of the decision is given to the holder;
(b)  theday specified in the notice.

(3) If the practising certificate is amended, suspended or cancelled
because the holder has been convicted of an offence;

(@  the Supreme Court may, on the application of the holder, order that
the operation of the amendment, suspension or cancellation of the
practising certificate be stayed until:

0] the end of the time to appeal against the conviction; and

(i) if an appedl is made against the conviction — the apped is
finally decided, lapses or otherwise ends; and

(b)  the amendment, suspension or cancellation does not have effect
during any period in relation to which the stay isin force.

(4) If the practising certificate is amended, suspended or cancelled
because the holder has been convicted of an offence and the conviction is
quashed:

(@ the amendment or suspension ceases to have effect when the
conviction is quashed; or

(b) the cancellation ceases to have effect when the conviction is
quashed and the certificate is restored as if it had merely been
suspended.

57.  Other waysof amending or cancelling local practising certificate

(1) TheLaw Society may amend or cancel aloca practising certificate
if the holder requests the Society to do so.

(2)  The Society may amend alocal practising certificate:
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(@ foraformal or clerical reason; or

(b)  inanother way that does not adversely affect the holder's interests.
(3)  The Society must cancel alocal practising certificate if:

(@  theholder's name has been removed from the local roll; or

(b)  theholder ceasesto be an Australian lawyer.

(4) The amendment or cancellation of a local practisng certificate
under this section is effected by written notice given to the holder.

(5)  Section 55 (Amending, suspending or cancelling local practising
certificate) does not apply in acase to which this section applies.

58. Reationship of thisDivision with Chapter 4

Nothing in this Division prevents a complaint being made under Chapter 4
(Complaints and discipline) about a matter to which this Division relates.

Division 6 — Special powersin relation to local practising certificates— show
cause events

59.  Applicant for local practising certificate — show cause event
(1)  Thissection appliesif:

(@ aperson is applying for the grant of a local practising certificate;
and

(b) a show cause event in relation to the person happened, whether
before or after the commencement of this section, after the person
was first admitted to the legal profession in this or another
jurisdiction, however the admission was expressed at the time of
the admission.

(2)  Aspart of the application, the person must give to the Law Society
awritten statement in accordance with the regulations:

(@  about the show cause event; and

(b) explaining why, despite the show cause event, the applicant
considers himself or herself to be afit and proper person to hold a
local practising certificate.

(3) However, the person need not provide a statement under
subsection (2) if the person (as a previous applicant for a local practisng
certificate or as the holder of alocal practising certificate previoudy in force) has
previousdly provided to the Society:
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(@  astatement under this section; or

(b)  anotice and statement under section 60 (Holder of local practising
certificate — show cause event);

explaining why, despite the show cause event, the person considers himself or
herself to be afit and proper person to hold alocal practising certificate.

60. Holder of local practisng certificate — show cause event

(1)  This section applies to a show cause event that happens in relation
to the holder of alocal practising certificate.

(2)  Theholder must provide to the Law Society both of the following:

(@  within 7 days after the happening of the event — natice, in the
approved form, that the event happened;

(b) within 28 days after the happening of the event — a written
statement explaining why, despite the show cause event, the person
considers himself or herself to be afit and proper person to hold a
local practising certificate.

(3) If awritten statement is provided after the 28 days mentioned in
subsection (2)(b), the Society may accept the statement and take it into
consideration.

61. Refusal, amendment, suspension or cancellation of local practisng
certificate —failure to show cause

(1) The Law Society may refuse to grant or renew, or may amend,
suspend or cancel, alocal practising certificate if the applicant or holder:

(@  isrequired by section 59 (Applicant for local practising certificate —
show cause event) or 60 (Holder of local practisng certificate —
show cause event) to provide a notice or written statement about a
show cause event and has failed to provide a written statement in
accordance with that requirement; or

(b)  has provided a written statement in accordance with section 59
or 60 but, in the Society's opinion, the statement is not a genuine or
reasonable attempt to show that the applicant or holder is afit and
proper person to hold a practising certificate; or

(c)  hasfaled without reasonable excuse to comply with a requirement
under Chapter 6 (Investigatory powers) made in connection with an
investigation of the show cause event concerned or has committed
an offence under that Part in connection with any such
investigation.
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(2)  For this section only, a written statement accepted by the Society

under section 60(3) is taken to have been provided in accordance with section 60.

(3)  The Society must give the applicant or holder an information notice
about the decision to refuse to grant or renew, or to amend, suspend or cancel, the
certificate.

62. Restriction on making further applications

(1) This section applies if the Law Society decides under section 61
(Refusal, amendment, suspension or cancellation of local practising certificate —
failure to show cause) to:

(@  refuseto grant or renew aloca practising certificate to a person; or
(b)  cancel aperson'slocal practising certificate.

(2)  The Society may also decide the person is not entitled to apply for
the grant of a local practising certificate for a specified period not exceeding
Syears.

(3) If the Society makes a decision under subsection (2), the Society
must include the decision in the information notice required under section 61(3).

(4) A personin respect of whom a decision has been made under this
section, or under a provision of a corresponding law, is not entitled to apply for
the grant of a loca practising certificate during the period specified in the
decision.

63. Réationship of thisDivison with Part 4.6 and Chapter 6

(1) The Law Society has and may exercise powers under Part 4.6
(Investigation of complaints) and Chapter 6 (Investigatory powers), in relation to
amatter under this Division asif the matter were the subject of a complaint under
Chapter 4.

(2)  Accordingly, Part 4.6 and Chapter 6 apply (with the necessary
modifications) in relation to a matter under this Division.

(3)  Nothing in this Divison prevents a complaint being made under
Chapter 4 about a matter to which this Division relates.

Divison 7 —Further provisonsrelating to local practising certificates
64. Immediate suspension of local practising certificate

(1)  Thissection appliesif the Law Society considersit necessary in the
public interest to immediately suspend alocal practising certificate on:
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(@ any of the grounds on which the certificate could be suspended or
cancelled under Division 5; or

(b)  theground of the happening of a show cause event in relation to the
holder; or

(c)  another ground that the Society considers warrants suspension of
the local practising certificate in the public interest.

(2)  This section applies whether or not any action has been taken or
started under Division 5 or 6 in relation to the holder.

(3) The Society may, by written notice given to the holder,
immediately suspend the practising certificate until the earlier of the following:

(@  thetime a which the Society informs the holder of the Society's
decision by notice under section 55 (Amending, suspending or
cancelling local practising certificate);

(b) the end of the period of 56 days after the notice is given to the
holder under this section.

(4)  Thenotice under this section must:
(@  include an information notice about the suspension; and

(b)  specify that the practitioner may make written representations to
the Society about the suspension.

(5)  The holder may make written representations to the Society about
the suspension and the Society must consider the representations.

(6) The Society may revoke the suspension at any time, whether or not
in response to any written representations made to it by the holder.

(7)  This section does not prevent the Society from making a complaint
under Chapter 4 (Complaints and discipline) about a matter to which this section
relates.

(8) The suspension of aloca practising certificate under this section
does not affect any disciplinary processes in relation to matters arising before the
suspension.

65. Surrender and cancellation of local practising certificate

(1) The holder of a local practising certificate may surrender the
certificate to the Law Society.

(2)  The Society may cancdl the certificate.
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66. Return of local practising certificate

(1) This section applies if a loca practising certificate granted to an
Austraian lega practitioner:

(@ isamended, suspended or cancelled by the Law Society; or
(b)  isreplaced by another certificate.

(20 The Society may give the practitioner a notice requiring the
practitioner to return the certificate to the Society in the way specified in the
notice within a specified period of not lessthan 14 days.

(3)  The practitioner must comply with the notice.
Maximum penalty: 20 penalty units.

(4)  Subsection (3) does not apply if the practitioner has a reasonable
excuse.

(5) The Society must:

(@ if the certificate is amended — give the practitioner the amended
certificate or a replacement certificate as soon as practicable after
the amendment is made; or

(b) if the certificate is replaced — give the practitioner the replacement
certificate as soon as practicable after it isissued; or

(o) if the certificate is suspended and is till current at the end of the
suspension period — give the practitioner the amended certificate or
a replacement certificate as soon as practicable after the end of the
suspension period.

Divison 8 — Conditionson local practising certificates
67. Conditionsgenerally
(1)  Aloca practising certificate is subject to:
(@  any conditionsimposed by the Law Society; and
(b)  any statutory conditionsimposed by this or any other Act; and

(c0 any conditions imposed by or under the regulations or legal
profession rules; and

(d) any conditions imposed or varied by the Disciplinary Tribuna

under section 69 (Imposition or variation of conditions pending
criminal proceedings); and
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(e) any conditions imposed under Chapter 4 (complaints and
discipline) or under provisons of a corresponding law that
correspond to Chapter 4.

(2) If acondition is imposed, varied or revoked under this Act (other
than a statutory condition) during the currency of the local practising certificate
concerned, the certificate must be amended by the Society, or a new certificate
must be issued by the Society, to reflect on its face the imposition, variation or
revocation.

68. Conditionsimposed by Law Society

(1) The Law Society may impose conditions on a local practisng
certificate:

(@  whenitisgranted or renewed; or
(b)  during itscurrency.

(2) A condition imposed under this section must be reasonable and
relevant.

(3) A condition imposed under this section may be about any of the
following:

(&  requiring the holder of the practising certificate to undertake and
complete:

() continuing legal education prescribed by the regulations; or
(i)  specific lega education or training; or
(iii) aperiod of supervised legal practice;

(b)  redtricting the areas of law practised;

(c)  controlling, restricting or prohibiting the operation of a trust
account;

(d) redtricting the holder to particular conditions concerning
employment or supervision;

()  requiring the holder to undergo counselling or medical treatment or
to act in accordance with medical advice given to the holder;

() requiring the holder to use the services of an accountant or other
financial specialist in connection with the holder's practice;
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(g) requiring the holder to provide the Society with evidence as to any
outstanding tax obligations of the holder and as to provision made
by the holder to satisfy any such outstanding obligations;

(h)  amatter agreed to by the holder.

(4)  Subsection (3) does not limit the matters about which a condition
may be imposed under this section.

(5) The Society must not impose a condition requiring the holder to
undertake and compl ete specific legal education or training unless:

(@  the Society is satisfied it is reasonable to require the education or
training to be undertaken having regard to:

(1) the nature or currency of the holder's academic studies, legal
training or legal experience; or

(i)  theholder's conduct; or

(b)  the condition is one that is imposed generally on holders of local
practising certificates or any class of holders of local practising
certificates.

Note for subsection (5)(b)

A class of holders might comprise newly qualified lawyers or lawyers returning to legal practice
after suspension or an extended break.

(6) The Society may vary or revoke conditions imposed under this
section.

(7) If the Society imposes, varies or revokes a condition during the
currency of the local practising certificate concerned, the imposition, variation or
revocation takes effect when the holder has been notified of it or a later time
specified by the Society.

(80 This section has effect subject to section 55 (Amending,
suspending or cancelling local practising certificate) in relation to the imposition
of acondition on alocal practising certificate during its currency.

69. Imposition or variation of conditions pending criminal proceedings

(1) If aloca legal practitioner has been charged with arelevant offence
but the charge has not been decided, the Law Society may apply to the
Disciplinary Tribunal for an order under this section.

(2)  On an application under subsection (1), the Tribunal, if it considers
it appropriate to do so having regard to the seriousness of the offence and to the
public interest, may make either or both of the following orders:
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(@  anorder varying the conditions on the practitioner's local practising
certificate;

(b) an order imposing further conditions on the practitioner's local
practising certificate.

(3  Anorder under this section has effect until the sooner of
(@  theend of the period specified by the Tribunal; or

(b) if the practitioner is convicted of the offence — 28 days after the day
of the conviction; or

(o)  if thechargeisdismissed —the day of the dismissal.

(4)  The Tribunal, on application by any party, may vary or revoke an
order under this section at any time.

(5 Inthissection:

"relevant offence” means a serious offence or an offence that would have
to be disclosed under the admission rules in reation to an
application for admission to the legal profession under this Act.

70.  Statutory condition regarding conditions imposed on interstate
admission

It is a statutory condition of a loca practising certificate that the holder
must not contravene a condition that was imposed on the admission of the person
to the legal profession under a corresponding law (with any variations of the
condition made from time) and that is till in force.

71.  Statutory condition regarding practice—general

(1) It is a dtatutory condition of a local practisng certificate that the
holder must engage in supervised legal practice only until the holder has
completed:

(@  if the holder completed practical lega training principally under the
supervision of an Austraian lawyer (whether involving articles of
clerkship, graduate clerk or otherwise) to qualify for admission to
the legal profession in this or another jurisdiction — a period or
periods equivaent to 18 months supervised lega practice after the
day the holder'sfirst practising certificate was granted; or

(b) if the holder completed other practical lega training to qualify for
admission to the legal profession in this or another jurisdiction —a
period or periods equivalent to 2 years supervised lega practice
after the day the holder'sfirst practising certificate was granted.

08/09/06 15:38 Ref: LOO7bII 55 DRAFT ONLY



Legal Practitioners Act 2006

(2)  For the purposes of subsection (1), the period or periods must be
worked out under the regulations.

(3)  Subsection (1) has effect subject to any other conditions that relate
to engaging in supervised legal practice after aperiod or periods referred to in that
subsection.

(4)  TheLaw Society may exempt a person or class of persons from the
requirement for supervised legal practice under subsection (1) or may reduce a
period referred to in that subsection for a person or class of persons, if satisfied
the person or persons do not need to be supervised or need to be supervised only
for a shorter period, having regard to:

(@  thelength and nature of any legal practice previously engaged in by
the person or persons; and

(b) the length and nature of any lega practice engaged in by the
supervisors (if any) who previously supervised the lega practice
engaged in by the person or persons.

(5)  An exemption under subsection (4) may be given unconditionally
or subject to the conditions the Society considers appropriate.

(6) Inthissection:

"engage in supervised lega practice’ includes employment as a
government lawyer as defined in section 88(5).

72.  Statutory condition regarding practice asbarrister

The regulations or legal profession rules may make provision for or with
respect to prohibiting the holder of aloca practising certificate as a barrister (but
not a solicitor and barrister) from the following:

(8 engaginginlegal practice:
(1) otherwise than as a sole practitioner; or
(i)  in partnership with any person; or
(iii)  asthe employee of any person;

(b)  holding office as a legal practitioner director of an incorporated
legal practice.

73.  Additional conditionson practising certificates of barristers

(1) The Law Society may, under section 68, impose conditions of the
following kinds on the practising certificate of a barrister:
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(@  acondition requiring the holder to undertake and complete to the
Society's satisfaction a full-time component or other component of
areading program applicable to the holder and decided or approved

by:

(1) the Society; or

(i)  other body decided by the Statutory Supervisor;
(b)  acondition requiring the holder to:

(i) read with a barrister of a specified class or description
chosen by the holder (including a barrister chosen from alist
of at least 10 barristers kept by the Society for the purpose)
for a specified period; and

(i)  comply with the requirements that will enable the barrister,
a the end of the specified period, to certify to the Society
that the holder is fit to practise as a barrister without
restriction.

(2) A condition of akind referred to in subsection (1) imposed on the
practising certificate of a barrister may limit the barrister's practising rights until
the condition is complied with.

(3)  Subject to section 72, the Society may, under section 68, impose
conditions of a kind referred to in the section on a local practising certificate
granted to abarrister (but not a solicitor and barrister).

(4)  The Society may cancel or suspend a local practising certificate if
the holder contravenes a condition of akind referred to in subsection (1) or (3).

(5)  This section does not limit the Society's power under section 68 to
impose conditions on a practising certificate.

74.  Statutory condition regarding notice of offence

(1) It is a dtatutory condition of a local practisng certificate that the
holder of the certificate must give written notice to the Law Society that the
holder has been:

(@  convicted of an offence that would have to be disclosed under the
admission rules in relation to an application for admission to the
legal profession under this Act; or

(b)  charged with a serious offence.

(2)  Thenotice must be given within 7 days after the event.
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(3) Theregulations, or lega profession rules if the regulations do not
do so, may specify the person to whom or the address to which the notice is to be
sent or delivered.

(4)  This section does not apply to an offence to which Division 6
applies.

75.  Conditionsimposed by legal profession rules
Thelega profession rules may:

(@  impose conditions on local practising certificates or any class of
local practising certificates; or

(b)  authorise conditions to be imposed on loca practising certificates
or any class of local practising certificates.

76.  Compliance with conditions

The holder of a current local practising certificate commits an offence if
the holder contravenes (in this jurisdiction or elsewhere) a condition to which the
certificate is subject.

Maximum penalty: 500 penalty units.
Divison 9 — I nterstate legal practitioners

77. Reguirement for interstate practisng certificate and professional
indemnity insurance

(1) An interstate lega practitioner commits an offence if the
practitioner:

(@ ether:
0] engages in lega practice in thisjurisdiction; or

(i)  represents or advertises that the practitioner is entitled to
engagein lega practicein thisjurisdiction; and

(b)  isnot covered by professional indemnity insurance that:
0] coverslega practicein thisjurisdiction; and

(i) complies with the requirements prescribed by the
regulations, being requirements that are no more onerous
than the requirements for approved professiona indemnity
Insurance.

Maximum penalty: 500 penalty units.
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(2)  Subsection (1) does not apply to an interstate legal practitioner
who:

(@ is employed by a corporation, other than an incorporated lega
practice; and

(b)  providesonly in-house legal servicein thisjurisdiction; and

(¢0 has an indemnity or immunity (whether provided by law or
governmental policy) that is applicable in respect of that lega
practice.

(3) The regulations may require an interstate legal practitioner to
disclose information about professional indemnity insurance to clients or
prospective clients.

(4)  Thissection does not apply to an interstate legal practitioner who:
(@ isagovernment lawyer as defined in section 89(5); and

(b) isengaged in lega practice in this jurisdiction only to the extent
that the practitioner is engaging in government work.

78.  Extent of entitlement of interstate legal practitioner to practisein this
jurisdiction

(1) This Part does not authorise an interstate legal practitioner to
engage in lega practice in this jurisdiction to a greater extent than a loca legd
practitioner could be authorised under alocal practising certificate.

(2) Also, an interstate legal practitioner's right to engage in lega
practice in thisjurisdiction:

(@ issubjectto:

0] any conditions imposed by the Law Society under
section 79; and

(i)  any conditions imposed by or under the legal profession
rules asreferred to in that section; and

(b) s, tothe greatest practicable extent and with al necessary changes:

(1) the same as the practitioner's right to engage in legal practice
in the practitioner's home jurisdiction; and

(i)  subject to any condition on the practitioner's right to engage
inlegal practicein that jurisdiction, including any conditions
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imposed on his or her admission to the legal profession in
this or another jurisdiction.

(3) If there is an inconsistency between conditions mentioned in
subsection (2)(a) and conditions mentioned in subsection (2)(b), the conditions
that are, in the opinion of the Society, more onerous prevail to the extent of the
inconsistency.

(4) An interstate lawyer must not engage in lega practice in this
jurisdiction in a manner not authorised by this Act or in contravention of any
condition referred to in this section.

79.  Additional conditionson practice of interstate legal practitioners

(1) The Law Society may, by written notice to an interstate legal
practitioner engaged in legal practice in this jurisdiction, impose any condition on
the practitioner's practice that it may impose under this Act on alocal practising
certificate.

(2) Also, an interstate legal practitioner's right to engage in legal
practice in this jurisdiction is subject to any condition imposed by or under an
applicablelega profession rule.

(3)  Conditions imposed under or referred to in this section must not be
more onerous than conditions applying to local legal practitioners.

(4) A notice under this section must include an information notice
about the decision to impose a condition.

(5 An interstate legal practitioner must not contravene a condition
imposed under this section.

80. Special provisions about interstate legal practitioner engaging in
unsupervised legal practicein thisjurisdiction

(1) Aninterstate lega practitioner commits an offence if:
(@  the practitioner engages in unsupervised legal practice in this
jurisdiction; and
(b)  none of thefollowing subparagraphs applies:
0] if the practitioner completed practical legal training
principally under the supervision of an Australian lawyer
(whether involving articles of clerkship, graduate clerk or
otherwise) to quaify for admission to the legal professionin

this or another jurisdiction — the practitioner has undertaken
aperiod or periods equivalent to 18 months supervised legal
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practice after the day the practitioner's first practisng
certificate was granted;

(i) if the practitioner completed other practica legal training to
qualify for admission to the legal profession in this or
another jurisdiction — the practitioner has undertaken a
period or periods equivalent to 2years supervised legd
practice after the day the practitioner's first practisng
certificate was granted.

Maximum penalty: 500 penalty units.

(2)  For subsection (1), the period or periods must be worked out under
the regulations.

(3)  Subsection (1) does not apply if the practitioner is exempt from the
requirement for supervised legal practicein the practitioner's home jurisdiction.

(4)  Subsection (1) applies only to the extent of a shorter period if the
required period of supervised legal practice has been reduced for the practitioner
in the practitioner's home jurisdiction.

81l. Interstatelegal practitioner isofficer of Supreme Court
An interstate legal practitioner engaged in legal practice in thisjurisdiction
has all the duties and obligations of an officer of the Supreme Court, and is

subject to the jurisdiction and powers of the Court in respect of those duties and
obligations.

82.  Mutual recognition local registration authority

For a Mutual Recognition Act, the Law Society is the loca registration
authority for an application for registration under that Act so far as the application
relates to an application for the issue of a practising certificate in the Territory.

Divison 10 — Miscellaneous matters
83.  Jurisdiction protocols

(1) The Law Society may enter into arrangements (“jurisdiction
protocols') with regulatory authorities of other jurisdictions about deciding:

(@  thejurisdiction from which an Australian lawyer engages in lega
practice principally or can reasonably expect to engage in lega
practice principaly; or

(b)  the circumstances in which an arrangement under which an
Austraian legal practitioner practisesin ajurisdiction:
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(1) can be regarded as being of atemporary nature; or
(i)  ceasesto be of atemporary nature; or

(c)  the circumstances in which an Austraian legal practitioner can
reasonably expect to engage in legal practice principaly in a
jurisdiction during the currency of an Australian practising
certificate.

(2) For the purposes of this Act, and to the extent a jurisdiction
protocol is relevant, a matter referred to in subsection (1)(a), (b) or (¢) must be
decided in accordance with the protocol.

(3) The Society may enter into arrangements that amend, revoke or
replace ajurisdiction protocol.

(4) A jurigdiction protocol does not have effect in this jurisdiction
unlessit is embodied or identified in the regulations.

84. Consderation and investigation of applicantsor holders

(1) Tohep it consider whether or not to grant, renew, amend, suspend
or cancel a loca practising certificate, the Law Society may, by notice to the
applicant or holder, require the applicant or holder:

(@ togiveit specified documents or information; or

(b)  to cooperate with any inquiries by the Society that it considers
appropriate.

(20 A contravention of a notice under subsection (1) by the date
specified in the notice and in the way required by the notice is a ground for
making an adverse decision in relation to the action being consdered by the
Society.

(3)  Without limiting subsection (2), a contravention of a requirement
for a medical examination may be accepted by the Society as evidence of the
unfitness of the person to engagein legal practice.

85. Register of local practising certificates

(1) The Law Society must keep a register of the names of Australian
lawyersto whom it grants local practising certificates.

(2)  The regulations may make provision for or with respect to the
following:

(@ information that may beincluded in the register;
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(b)  information that must be included in the register;

(©0  notice by local legal practitioners to the Society of changes of
particulars,

(d)  notice by the Society to other authorities of particulars contained in
theregister.

(3)  Theregister must specify the conditions (if any) imposed on alocal
practising certificate in relation to engaging in legal practice.

(4) A condition imposed on a local practisng certificate relating to
infirmity, injury or mental or physical illness must not be specified on the register
unless:

(8  the condition restricts the holder's right to engage in legal practice;
or

(b)  theholder consentsto the condition being specified on the register.
(5) Theregister may be kept in the way the Society decides.

(6) The Society may publish, in the circumstances it considers
appropriate, the names of persons kept on the register and any other information
included in the register concerning the persons.

(7)  Theregister must be available for inspection, without charge, at the
Society's office during normal business hours.

86. Ordersabout conditions

(1)  The Statutory Supervisor or Law Society may apply to the Supreme
Court for an order that:

(@ alocd legd practitioner not contravene a condition imposed under
this Part; or

(b) an interstate legal practitioner not contravene a requirement of
section 78(4) (Extent of entitlement of interstate legal practitioner
to practise in thisjurisdiction).

(2)  Noundertaking asto damages or costs is required.

(3)  The Court may grant an order on the terms it considers appropriate,
and make any order it considers appropriate, on the application.

(4)  Thissection does not affect section 688 (Injunctions).
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87. Appeals

(1) A person who is dissatisfied with any of the following decisions of
the Law Society may appeal to the Supreme Court against the decision:

(@ adecison under section 52 or 61 to refuse to grant or renew aloca
practising certificate;

(b) a decison under section 52 to impose a condition on a local
practising certificate;

(c) adecison under section 55, 61 or 64 to amend, suspend or cancel a
local practising certificate;

(d) adecison under section 62 that the person is not entitled to apply
for the grant of alocal practising certificate for a specified period;

(e) a decison under section 79 above to impose a condition on an
interstate legal practitioner's right to engage in legal practice in this
jurisdiction.

(2) The apped must be started by filing a notice of appeal within
28 days after receiving the information notice for the decision.

(3) The Court may make the order it considers appropriate on the
appedl.

(4)  Except to the extent (if any) that may be ordered by the Court, the
filing of an appeal does not stay the effect of the refusal, amendment, suspension
or cancellation appealed against.

88.  Government lawyers—general exemption from certain conditions

(1) A government lawyer's local practising certificate is not subject to
conditions of the kind referred to in section 68(3)(a), (b) and (d) (Conditions
imposed by Law Society) or 72 (Statutory condition regarding practice as
barrister), other than a condition relating to continuing legal education.

(20 However, a government lawyer's local practising certificate is not
subject to a condition relating to continuing legal education if the lawyer holds an
office prescribed by the regulations.

(3)  Contributions and levies are not payable to the Fidelity Fund by or
in relation to a government lawyer engaged in legal practice in the course of the
lawyer's duties for the entity in relation to which the person is an employee.

(4)  Without affecting subsections (1) and (2), this section does not
prevent a government lawyer of another jurisdiction from being granted or
holding alocal practising certificate.
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(5 Inthissection:

"another jurisdiction” means:
(@  another State or Territory of the Commonwealth; or
(b)  the Commonwedlth;

"government agency" means an entity, or class of entity, prescribed by the
regulations;

"government lawyer" means an Australian lawyer, or a person eligible to
be admitted as an Australian lawyer, employed by a government

agency.
89. Government lawyersof other jurisdictions
(1) A government lawyer of another jurisdiction is not subject to:
(@  any prohibition under this Act about:
0] engaging in legal practicein thisjurisdiction, or

(i)  making representations about engaging in legal practice in
thisjurisdiction; or

(b)  conditionsimposed on alocal practising certificate; or
(©  requirementsof legal profession rules; or
(d)  professional discipline;

in relation to the performance of officia duties or functions as a government
employee of the other jurisdiction to the extent the lawyer is exempt from matters
of the same kind under alaw of the other jurisdiction.

(2)  Contributions and levies are not payable to the Fidelity Fund by or
in relation to a government lawyer of another jurisdiction in the lawyer's capacity
as agovernment employee.

(3) Without affecting subsection (1), that subsection extends to
prohibitions under section 77 relating to professional indemnity insurance.

(4)  Without affecting subsections (1), (2) and (3), this section does not
prevent a government lawyer of another jurisdiction from being granted or
holding alocal practising certificate.

(5) Inthissection:

"another jurisdiction” means:

08/09/06 15:38 Ref: LOO7bII 65 DRAFT ONLY



Legal Practitioners Act 2006

(@  another State or Territory of the Commonwealth; or
(b)  the Commonwedlth;

"government agency", of another jurisdiction, means an entity, or class of
entity, prescribed by the regulations;

"government lawyer" means an Australian lawyer, or a person eligible to
be admitted as an Australian lawyer, employed by a government
agency of another jurisdiction.

PART 24—-SUITABILITY REPORTS
Divison 1 — Preliminary matters
90. Main purpose of Part

The main purpose of this Part is to ensure police reports and health
assessment reports may be obtained when this Act provides for the reports or
assessments.

91. Definitions
In this Part:
"health assessor", see section 94(1) (Appointment of health assessor);

"Interstate registration” means registration under a corresponding law as a
locally-registered foreign lawyer under that law;

"legal practice" includes the practice of foreign law in thisjurisdiction by a
foreign lawyer;

“local registration” means registration under this Act as a localy-
registered foreign lawyer;

"registration” meanslocal registration or interstate registration;
“relevant authority” means:
(@  for an applicant for admission —the Admission Board; or

(b)  for an applicant for the grant or renewal of alocal practising
certificate or loca registration, for the holder of a local
practising certificate or for a locally-registered foreign
lawyer —the Law Society;

"subject person” means.

(@  anapplicant for admission; or
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(b)  an applicant for the grant or renewal of a local practising
certificate; or

(c)  theholder of alocal practising certificate; or

(d) an applicant for registration as a locally-registered foreign
lawyer; or

(e) alocaly-registered foreign lawyer;

"suitability report” means a police report or heath assessment report
prepared under this Part or under provisions of a corresponding
law, and includes a copy of areport or apart of areport or copy.

Divison 2 —Police reports
92. Reevant authority may ask for policereport

(1) A reevant authority may ask the Commissioner of Police for a
written report about a subject person's criminal history.

(2)  Subsection (1), applies to the subject person's criminal history that

(@  inthe Commissioner's possession; or

(b)  ordinarily accessible to the Commissioner through arrangements
with the police service of the Commonwedlth or a State or another
Territory.

(3) However, a relevant authority must not ask for a report about a
local legal practitioner or locally-registered foreign lawyer unless the authority
considersit appropriate.

(4)  Subsection (3) applies to the relevant authority in relation to a local
legal practitioner whether or not the practitioner is applying for the renewal of the
local practising certificate or applying for another practising certificate.

(5) The Commissioner must give the report to the authority despite that
part of the criminal history is a spent conviction as defined in the Criminal
Records (Soent Convictions) Act.

Divison 3 —Health assessments
93. Health assessment

(1)  Thissection appliesif arelevant authority believes a subject person
may have a materia physical or mental infirmity that may make the person
unsuitable to engagein legal practice in thisjurisdiction.
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(2)  The relevant authority may require the subject person to undergo a
health assessment by a person appointed by the relevant authority.

(3) If the relevant authority decides to require the health assessment,
the authority must give the subject person an information notice about the
decision to require the assessment that includes:

(@ the name and qualifications of the person appointed by the
authority to conduct the assessment; and

(b) aspecified date, and a specified time and place, for the assessment
that must be reasonable having regard to the circumstances of the
subject person as known to the authority.

(4) The specified date must be not earlier than 28 days after the
information notice is given to the subject person.

(5)  The subject person may appea to the Supreme Court against the
decision within 28 days after the day the information notice is given to the subject
person.

(6) On the apped, the Court may make the orders it considers
appropriate.

94.  Appointment of health assessor

(1) The relevant authority may appoint one or more appropriately
qualified persons ("hedlth assessors") to conduct al or part of a health assessment
under this Division of a subject person.

(2)  Atleast one health assessor must be a medical practitioner.

(3) If the relevant authority considers the subject person's criminal
history is relevant to the assessment, the authority may disclose the history to the
health assessor despite that part of the criminal history is a spent conviction as
defined in the Criminal Records (Spent Convictions) Act.

(4) Before agppointing a person as a health assessor, the relevant
authority must be satisfied the person does not have a personal or professiona
connection with the subject person that may preudice the way in which the
person conducts the assessment.

(5) Inthissection:

“appropriately qualified', for a medica practitioner or other person
conducting a health assessment, includes having the qualifications,
experience, skills or knowledge appropriate to conduct the
assessment.
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95. Health assessment report

(1) A hedlth assessor conducting all or part of a health assessment of a
subject person must prepare a report about the assessment (a "health assessment

report”).
(2)  The health assessment report must include:

(@  the health assessor's findings as to any materia physical or menta
infirmity of the subject person and the extent, if any, to which the
infirmity may make the person unsuitable to engage in legal
practice; and

(b) if the health assessor finds the person has a material physical or
mental infirmity that may make the person unsuitable to engage in
legal practice, the health assessor's recommendations, if any, asto a
condition:

0] the Supreme Court could impose on the person's admission
under this Act as a lega practitioner that would make, or
would be likely to make, the person suitable to engage in
legal practice, despite the infirmity; or

(i) the relevant authority could impose on the person's
practising certificate or local registration that would make,
or would be likely to make, the person suitable to engage in
legal practice, despite the infirmity.

(3)  The health assessor must give the health assessment report to the
relevant authority and a copy to the subject person.

96. Payment for health assessment and report

The relevant authority that appoints a health assessor to conduct all or part
of a health assessment is liable for the cost of the assessment conducted by, and
the report prepared by, the health assessor.

97. Useof health assessment report

(1) A report about a subject person is not admissible in any
proceedings and a person can not be compelled to produce the report or to give
evidence about the report or its contentsin any proceedings.

(2)  Subsection (1) does not apply in relation to:

(@  proceedings relating to an application by the subject person for
admisson under this Act as a local practitioner, for loca
registration, for admission to the legal professon in another
jurisdiction or for interstate registration; or
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(b)  proceedings on an appea by the subject person against a decision
of arelevant authority of this or another jurisdiction:

0] refusing to grant or renew a practisng certificate or
registration; or

(i) imposing conditions on a practisng certificate or
registration; or

(iii) amending or cancelling a practisng certificate or
registration.

(3)  Subsection (1) does not apply if the report is admitted or produced,

or evidence about the report or its contents is given, in proceedings with the
consent of:

98.

(@  thehealth assessor who prepared the report; and
(b)  thesubject person to whom the report relates.
(4) Inthissection:

"report” means a health assessment report prepared under this Division or
under provisions of a corresponding law, and includes a copy of a
report or apart of areport or copy.

Division 4 — General matters
Confidentiality of suitability report
(1) A relevant person for arelevant authority commits an offence if:
(@  protected information is given to the authority; and

(b)  thereevant person does something that discloses the information to
another person; and

(c)  thereevant person isreckless about whether:
(1) the information is protected information; or

(i) doing the thing would result in the information being
disclosed.

Maximum penalty: 400 penalty units or imprisonment for 2 years.

(2)  Subsection (1) does not apply to the disclosure of information by a

relevant person for the Admission Board:
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to someone else who is authorised by the Board to the extent
necessary to exercise a power or perform a function under this Act
relating to an application for admission; or

to the corresponding authority for the Board of another jurisdiction
in which the person has applied for admission under this Act as a
legal practitioner; or

with the consent of the person to whom it relates and, in the case of
a health assessment, the health assessor; or

as otherwise required or permitted by law.

Subsection (1) does not apply to the disclosure of information by a

relevant person for the Law Society:

@

()

(©

(d)

4
after:

@

to someone else authorised by the Society to the extent necessary to
exercise apower or perform afunction under this Act in relation to:

0] an application for the grant or renewal of aloca practising
certificate or for the grant or renewal of local registration; or

(i)  the imposition or proposed imposition of conditions on a
local practising certificate or loca registration; or

(i)  the amendment, cancellation or suspension, or the proposed
amendment, cancellation or suspension, of alocal practising
certificate or local registration; or

to the regulatory authority of another jurisdiction when the person
to whom it relates is, under a corresponding law of the other
jurisdiction:

() an applicant for the grant or renewa of a practising
certificate or interstate registration; or

(i)  the holder of an interstate practisng certificate or an
interstate-registered foreign lawyer; or

with the consent of the person to whom it relates and, in the case of
a health assessment, the health assessor; or

as otherwise required or permitted by law.

A relevant authority must ensure a suitability report is destroyed

the application concerned isfinaly decided or is withdrawn; or
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(b)  other action relating to the imposition of conditions on a practising
certificate or local registration, or the amendment, cancellation or
suspension of a practising certificate or local registration, is taken
or adecision istaken not to proceed with any other action.

(5 Inthissection:

"protected information” means a suitability report, or information in a
suitability report, but does not include information given or
obtained other than as part of a suitability report;

Example for definition "protected information”

A suitability report may contain information that an applicant may have already
disclosed, including name, address, or some information about previous convictions or a
previous disqualification frombeing a lawyer.

"relevant person”, for a relevant authority, means a member, officer,
employee or agent of the authority.

99. Operation of thisPart

(1) This Part does not authorise the Admission Board to seek a
suitability report about:

(@  anapplicant for the grant or renewal of alocal practising certificate;
or

(b)  theholder of alocal practising certificate.

(2)  This Part does not authorise the Law Society to seek a suitability
report about an applicant for admission.

PART 2.5—-INTER-JURISDICTIONAL PROVISIONS REGARDING
ADMISSION AND PRACTISING CERTIFICATES

Divison 1 — Preliminary matters
100. Purpose

The purpose of this Part is to provide a nationally consistent scheme for
notices of and response to action taken by courts and other authorities in relation
to the admission of persons to the lega profession and their right to engage in
legal practicein Australia.

101. Definition
In this Part:

"foreign regulatory action”, taken in relation to a person, means:
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(@ remova of the person's name from a foreign roll for
disciplinary reasons; or

(b) suspension or cancellation of, or refusal to renew, the
person's right to engage in legal practice in a foreign
country.

102. Other requirementsnot affected

This Part does not affect any powers or duties under Chapter 4
(Complaints and discipline).

Division 2 — Noticesto be given by local authoritiesto interstate authorities

103. Official noticeto other jurisdictions of applications for admission and
associated matters

(1)  This section applies if an application for admission to the lega
profession is made under this Act.

(20 The Admission Board may give the corresponding authority for
another jurisdiction written notice of any of the following (as relevant):

(@  themaking of the application;

(b) the refusa to issue a compliance certificate in relation to the
application;

(c)  the withdrawal of the application after an inquiry is proposed or
started in relation to the application or a suitability report is sought
or obtained;

(d)  therefusal of the Supreme Court to admit the applicant to the legal
profession under this Act.

(3)  The notice must specify the applicant's name and address as last
known to the Board and may contain other relevant information.

104. Official noticeto other jurisdictions of removalsfrom local roll

(1)  This section applies if a person's name is removed from the local
roll, except if the removal occurs under section 110 (Peremptory removal of local
lawyer's name from locd roll following removal in another jurisdiction).

(2) A Registrar must, as soon as practicable, give written notice of the
removal to:

(@  thecorresponding authority of every other jurisdiction; and

(b)  theregistrar or other proper officer of the High Court of Australia.
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(3)  Thenotice must specify:
(@  theperson's name and address as last known to the Registrar; and
(b)  thedate the person's name was removed from the roll; and
(c)  thereason for removing the person's name.
(4)  Thenotice may contain other relevant information.
105. Law Society to notify other jurisdictions of certain matters
(1)  Thissection appliesif:
(@  theLaw Society takes any of the following actions:

() refuses to grant an Australian lawyer a local practisng
certificate;

(i)  suspends, cancels or refuses to renew an Australian lawyer's
local practising certificate; or

(b)  thelawyer successfully appeals against the action taken.

(2) The Society must, as soon as practicable, give the corresponding
authorities of other jurisdictions written notice of the action taken or the result of
the appeal.

(3)  Thenotice must specify:
(@  thelawyer's name and address as last known to the Society; and
(b)  particulars of:
() the action taken and the reasonsfor it; or
(i)  theresult of the appedl.
(4)  Thenotice may contain other relevant information.

(5) The Society may give corresponding authorities written notice of a
condition imposed on an Australian lawyer'slocal practising certificate.

Division 3 —Noticesto be given by lawyersto local authorities
106. Lawyer to givenotice of removal in another jurisdiction
(1) A person commits an offence if:

(@  thepersonisalocal lawyer other than alocal legal practitioner; and
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(b)  theperson's nameisremoved from an interstate roll; and

(o)  thepersonfailsto give a Registrar written notice of the removal as
soon as practicable after the removal.

Maximum penalty: 500 penalty units.

(2) A person commits an offence if:

(@ thepersonisalocal lega practitioner; and

(b)  theperson's nameisremoved from an interstate roll; and

(c)  the person fails to give a Registrar written notice of the removal as
soon as practicable after the removal.

Maximum penalty: 500 penalty units.

(3)  This section does not apply if the name has been removed from an

interstate roll under a provision that corresponds to section 110 (Peremptory
removal of loca lawyer's name from local roll following remova in another
jurisdiction).

107.

(4)  Strict liability appliesto subsections (1)(a) and (2)(a).

Lawyer to give notice of interstate orders

(1) A person commits an offence if:

(@ thepersonisaloca lawyer other than alocal legal practitioner; and

(b)  anorder is made under a corresponding law recommending that the
person’'s name be removed from the local roll; and

(c)  the person failsto give a Registrar written notice of the removal in
accordance with section 109 as soon as practicable after the
removal.

Maximum penalty: 500 penalty units.

(2) A person commits an offence if:

(@ thepersonisalocal legal practitioner; and

(b)  anorder or decision is made under a corresponding law that:

0] the person's loca practising certificate be suspended or
cancelled; or
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(i)  alocd practising certificate not be granted to the person for
aperiod; or

(iii)  conditions be imposed on the person's loca practising
certificate; and

(c)  the person fails to give a Registrar written notice of the order or
decision in accordance with section 109 as soon as practicable after
the removal.

Maximum penalty: 500 penalty units.
(3)  Strict liability appliesto subsections (1)(a) and (2)(a).
108. Lawyer to givenoticeof foreign regulatory action
(1) A person commits an offence if:
(@ thepersonisaloca lawyer other than alocal legal practitioner; and

(b) foreign regulatory action has been taken in relation to the person;
and

(c) the person fails to give a Registrar written notice of the action as
soon as practicable after it is taken.

Maximum penalty: 500 penalty units.
(2) A person commits an offence if:
(@ thepersonisalocal legal practitioner; and

(b) foreign regulatory action has been taken in relation to the person;
and

(c)  thepersonfallsto give the Law Society written notice of the action
as soon as practicable after it is taken.

Maximum penalty: 500 penalty units.
(3)  Strict liability appliesto subsections (1)(a) and (2)(a).
109. Provisionsrdating to requirement to give notice

A notice to be given under this Division by a loca lawyer or local legal
practitioner must:

(@  specify hisor her name and address; and
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(b) disclose full details of the action to which the notice relates,
including the date on which that action was taken; and

(c)  be accompanied by a copy of any officia notification provided to
him or her in connection with that action.

Division 4 — Taking of action by local authoritiesin response to notices received

110. Peremptory removal of local lawyer's name from local roll following
removal in another jurisdiction

(1)  Thissection appliesif aRegistrar is satisfied:
(@ aloca lawyer's name has been removed from an interstate roll; and

(b)  no order referred to in section 114(1)(a) is, a the time of the
removal, inforcein relation to it.

(2)  TheRegistrar must remove the lawyer's name from the local roll.

(3) The Registrar may, but need not, give the lawyer notice of the date
on which the registrar proposes to remove the name from the local roll.

(4) The Registrar must, as soon as practicable, give the former local
lawyer notice of the removal of the name from the local roll, unless notice of the
date of the proposed removal was previoudy given.

(5)  Thename of the former local lawyer must, on his or her application
to the Registrar or on the Registrar's own initiative, be restored to the local roll if
the name isrestored to the interstate roll.

(6) This section does not prevent the former loca lawyer from
afterwards applying for admission under Part 2.2.

111. Peremptory cancellation of local practisng certificate following
removal of name from interstateroll

(1)  Thissection appliesif:

(@ aperson's name is removed from an interstate roll but the person
remains an Australian lawyer; and

(b)  thepersonisthe holder of aloca practising certificate; and

(©)  no order referred to in section 114(1)(b) (Order for non-removal of
name or non-cancellation of local practising certificate) is, at the
time of theremoval, inforcein reation toit.

(20 TheLaw Society must cancel the local practisng certificate as soon
as practicable after receiving officia written notice of the removal.
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(3) The Society may, but need not, give the person notice of the date
on which the Society proposes to cancel the local practising certificate.

(4)  The Society must, as soon as practicable, give the person notice of
the cancellation, unless notice of the date of the proposed cancellation was
previously given.

(5) This section does not prevent the former loca lawyer from
afterwards applying for alocal practising certificate.

112. Show cause procedure for removal of lawyer's name from local roll
following foreign regulatory action

(1) Thissection appliesif the Law Society is satisfied:

(@ foreign regulatory action has been taken in relation to a local
lawyer; and

(b)  no order referred to in section 114(1)(a) is, a the time of the
removal, inforceinrelaion to it.

(2) The Society may serve on the lawyer a notice specifying that the
Society will apply to the Supreme Court for an order that the lawyer's name be
removed from the local roll unless the lawyer shows cause to the Society why the
lawyer's name should not be removed.

(3) If the lawyer does not satisfy the Society that the lawyer's name
should not be removed from the local roll, the Society may apply to the Court for
an order that the lawyer's name be removed from the local roll.

(4) Before applying for an order that the lawyer's name be removed,
the Society must afford the practitioner a reasonable opportunity to show cause
why the lawyer's name should not be removed.

(5) The Court may, on application made under this section, order that
the lawyer's name be removed from the local roll, or may refuse to do so.

(6) Thelawyer isentitled to appear before and be heard by the Court at
a hearing of an application under this section.

113. Show cause procedure for cancelation of local practisng certificate
following foreign regulatory action

(1)  Thissection appliesif the Law Society is satisfied:

(@  foreign regulatory action has been taken in relation to a local legal
practitioner; and

08/09/06 15:38 Ref: LOO7bII 78 DRAFT ONLY



Legal Practitioners Act 2006

(b)  no order referred to in section 114(1)(b) is, a the time the action
was taken, in force in relation to the action taken.

(2)  The Society may serve on the practitioner a notice specifying that
the Society proposes to cancel the practitioner's local practising certificate unless
the practitioner shows cause to the Society why the practitioner's practising
certificate should not be cancelled.

(3)  The Society must afford the practitioner a reasonable opportunity to
show cause why the practitioner's practising certificate should not be cancelled.

(4) If the practitioner does not satisfy the Society that the practising
certificate should not be cancelled, the Society may cancel the certificate.

(5) The Society must, as soon as practicable, give the practitioner an
information notice about its decision to cance the practising certificate.

(6) The practitioner may appea to the Supreme Court against the
decision.

(7)  Theappeal must be started by filing notice of appea within 28 days
after receiving the information notice.

(8) The Court may make any order it considers appropriate on the
appedl.

114. Order for non-removal of name or non-cancellation of local practisng
certificate

(1) If an Australian lawyer reasonably expects that the lawyer's name
will be removed from an interstate roll or that foreign regulatory action may be
taken against the lawyer, the lawyer may apply to the Supreme Court for:

(@  an order that the lawyer's name not be removed from the local roll
under section 110 (Peremptory removal of local lawyer's name
from local roll following removal in another jurisdiction) or 112
(Show cause procedure for remova of lawyer's name from local
roll following foreign regulatory action); or

(b) an order that the lawyer's loca practisng certificate not be
cancelled under section 111 (Peremptory cancellation of local
practising certificate following remova of name from interstate
roll) or 113 (Show cause procedure for cancellation of local
practising certificate following foreign regulatory action);

or both.

(2)  The Court may make the order or orders applied for if satisfied:

08/09/06 15:38 Ref: LOO7bII 79 DRAFT ONLY



Legal Practitioners Act 2006

(@ thelawyer's nameislikely to be removed from the interstate roll or
the foreign regulatory action islikely to be taken; and

(b)  thereason for the removal of the name or the taking of the foreign
regulatory action will not involve disciplinary action or the
possibility of disciplinary action;

or may refuse to make an order.

(3)  An order under this section may be made subject to any conditions
the Court considers appropriate and remains in force for the period specified in it.

(4) The Court may revoke an order made under this section and
sections 110 to 113 (asrelevant) then apply asif the lawyer's name were removed
from the interstate roll when the revocation takes effect.

(5) Nothing in this section affects action being taken in relation to the
lawyer under other provisions of this Act.

115. Local authority may giveinformation to other local authorities

An authority of this jurisdiction that receives information from an
authority of another jurisdiction under provisons of a corresponding law that
correspond to this Part may give the information to other authorities of this
jurisdiction that have powers or duties under this Act.

PART 2.6 —-INCORPORATED LEGAL PRACTICESAND MULTI-
DISCIPLINARY PARTNERSHIPS

Divison 1 — Preliminary matters
116. Purposesof Part
The purposes of this Part are:

(@  to regulate the provision of legal services by corporations in this
jurisdiction; and
(b)  to regulate the provision of lega services in this jurisdiction in
conjunction with the provision of other services (whether by a
corporation or persons acting in partnership with each other).
117. Definitions
In this Part:

"corporation” means:

(@  acompany within the meaning of the Corporations Act; or
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(b) any other body corporate, or body corporate of a kind,
prescribed by the regulations;

"director”, in relation to:

(@ acompany within the meaning of the Corporations Act —
means a director as defined in section 9 of that Act; or

(b) any other body corporate, or body corporate of a kind,
prescribed by the regulations — means a person specified or
described in the regulations,

"legal practitioner director® means a director of an incorporated legal
practice who is an Australian lega practitioner holding an
unrestricted practising certificate;

"legal practitioner partner” means a partner of a multi-disciplinary
partnership who is an Australian legal practitioner holding an
unrestricted practising certificate;

"officer" means:

(@ in relation to a company within the meaning of the
Corporations Act — an officer as defined in section 9 of that
Act; or

(b) inrelation to any other body corporate, or body corporate of
akind, prescribed by the regulations — a person specified or
described in the regulations,

"professional obligations', of an Australian legal practitioner, include:
(@  dutiesto the Supreme Court; and
(b)  obligationsin connection with conflicts of interest; and
(c)  dutiesto clients, including disclosure; and
(d) ethical rulesrequired to be observed by the practitioner;

"Regulator”, for another jurisdiction, means the entity defined as the
Regulator for that jurisdiction by the corresponding law of that
jurisdiction or, if there is no such definition, the corresponding
authority;

“related body corporate” means:
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in relation to a company within the meaning of the
Corporations Act — a related body corporate within the
meaning of section 50 of that Act; or

in relation to any other body corporate, or body corporate of
akind, prescribed by the regulations — a person specified or
described in the regulations.

Divison 2 —Incorporated legal practices

118. Natureof incorporated legal practice

1)

legal services.

2
@

(b)

(©
(d)
3)

(4)

An incorporated legal practice is a corporation that engagesin lega
practice in this jurisdiction, whether or not it aso provides services that are not

However, a corporation is not an incorporated legal practice if:

the corporation does not receive any fee, gain or reward for the
legal servicesit provides; or

the only legal services that the corporation provides are any or al
of thefollowing services:

(i)

(i1)

in-house legal services, namely, legal services provided to
the corporation concerning a proceeding or transaction to
which the corporation (or a related body corporate) is a

party;

services that are not legally required to be provided by an
Austrdian legal practitioner and that are provided by an
officer or employee who is not an Austraian lega
practitioner; or

the corporation isacomplying community legal centre; or

this Part or the regulations exempt the corporation from this Part.

The regulations may make provision for or with respect to the
application (with or without specified modifications) of provisons of this Act to
corporations that are not incorporated legal practices because of the operation of
subsection (2).

Nothing in this Part affects or applies to the provison by an
incorporated legal practice of legal servicesin one or more other jurisdictions.
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119. Non-legal services and businesses of incor porated legal practices

(1)  An incorporated lega practice may provide any service and
conduct any business that the corporation may lawfully provide or conduct,
except as provided by this section.

(2)  An incorporated legal practice (or a related body corporate) must
not conduct a managed investment scheme.

(3)  The regulations may prohibit an incorporated legal practice (or a
related body corporate) from providing a service or conducting a business of a
kind specified in the regulations.

120. Corporationseligibleto beincorporated legal practice

(1) Any corporation is, subject to this Part, eligible to be an
incorporated legal practice.

(2)  This section does not authorise a corporation to provide legal
servicesif the corporation is prohibited from doing so by any Act or law (whether
of thisjurisdiction, the Commonwealth or any other jurisdiction) under whichiit is
incorporated or its affairs are regulated.

(3)  An incorporated legal practice is not itself required to hold an
Austraian practising certificate.

121. Noticeof intention to start providing legal services

(1) Before a corporation starts to engage in legal practice in this
jurisdiction, the corporation must give the Law Society written notice, in the
approved form, of itsintention to do so.

(2) A corporation commits an offenceif:

(@ itengagesinlegal practicein thisjurisdiction; and
(b) itisindefault of this section under subsection (3).
Maximum penalty: 500 penalty units.

(3) A corporation that fails to comply with subsection (1) is in default
of this section until it gives the Society written notice, in the approved form, of:

(@  thefallure; and
(b) thefact that it has started to engage in legal practice.

(4) The giving of a notice under subsection (3) does not affect a
corporation's liability under subsection (1) or (2).
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(5) A corporation isnot entitled to recover any amount for anything the
corporation did in contravention of subsection (2).

(6) A person may recover from a corporation, as a debt due to the
person, any amount the person paid to or at the direction of the corporation for
anything the corporation did in contravention of subsection (2).

(7)  Anoffence against subsection (2) is an offence of gtrict liability.

(8) This section does not apply to a corporation referred to in
section 118(2)(a) or (b) (Nature of incorp legal practice).

122. Prohibition on representations that cor poration is incorporated legal
practice

(1) A corporation commits an offenceif:

(@  itrepresentsor advertisesit isan incorporated legal practice; and
(b) it hasnot given notice under section 121.

Maximum penalty: 2 500 penalty units.

(2)  Anoffence against subsection (1) is an offence of gtrict liability.
(3) A person commits an offence if:

(@  thepersonisadirector, officer, employee or agent of a corporation;
and

(b)  the person represents or advertises that the corporation is an
incorporated legal practice; and

(c)  thecorporation has not given notice under section 121.

Maximum penalty: 500 penalty units.

(4)  Subsection (3) does not apply if the person has a reasonable excuse.
(5) A referencein this section to a person, being:

(@  acorporation —representing or advertising that the corporation isan
incorporated legal practice; or

(b) a director, officer, employee or agent of a corporation —
representing or advertisng that the corporation is an incorporated
legal practice;

includes a reference to the person doing anything that specifies or implies that the
corporation is entitled to engage in legal practice.
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123. Notice of ceasing provision of legal services
(1) A corporation commits an offenceif:

(@ it ceases to engage in legal practice in this jurisdiction as an
incorporated legal practice; and

(b) itfalsto givethe Law Society written notice in the approved form
of that fact within the period prescribed by the regulations after the
day it ceases to engage in legal practice in this jurisdiction as an
incorporated legal practice.

Maximum penalty: 50 penalty units.
(2)  Anoffence against subsection (1) is an offence of gtrict liability.

(3) The regulations may make provision for or with respect to
determining whether and when a corporation ceases to engage in legal practicein
thisjurisdiction.

124. Incor porated legal practice must have legal practitioner director

(1)  Anincorporated legal practice is required to have at least one legal
practitioner director.

(2) Eachlegd practitioner director of an incorporated legal practiceis,
for the purposes of this Act only, responsible for the management of the legal
services provided in this jurisdiction by the incorporated legal practice.

(3) Each lega practitioner director of an incorporated legal practice
must ensure appropriate management systems are implemented and maintained to
enable the provision of legal services by theincorporated legal practice:

(@  in accordance with the professional obligations of Austraian legal
practitioners and other obligations imposed by or under this Act;
and

(b)  so that those obligations of Australian legal practitioners who are
officers or employees of the practice are not affected by other
officers or employees of the practice.

(4) If it ought reasonably to be apparent to alegal practitioner director
of an incorporated legal practice that the provision of legal services by the
practice will result in breaches of the professiona obligations of Australian legal
practitioners or other obligations imposed by or under this Act, the director must
take all reasonable action available to the director to ensure:

(@  thebreaches do not occur; and
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(b)  appropriate remedia action is taken in respect of breaches that do
occur.

(5)  Nothing in this Part derogates from the obligations or liabilities of a
director of an incorporated legal practice under any other law.

(6) The reference in subsection (1) to alegal practitioner director does
not include a reference to a person who is not validly appointed as a director, but
this subsection does not affect the meaning of the expression "legal practitioner
director” in other provisions of thisAct.

125. Obligationsof legal practitioner director relating to misconduct

(1) Each of the following is capable of constituting unsatisfactory
professional conduct or professional misconduct by alegal practitioner director:

(@  unsatisfactory professiona conduct or professional misconduct of
an Australian legal practitioner employed by the incorporated legal
practice;

(b)  conduct of any other director (not being an Australian lega
practitioner) of the incorporated legal practice that adversely affects
the provision of legal services by the practice;

(c)  theunsuitability of any other director (not being an Australian legal
practitioner) of the incorporated legal practice to be a director of a
corporation that provides legal services.

(20 A legd practitioner director is not guilty of unsatisfactory
professional conduct or professional misconduct under subsection (1) if the
director establishes he or she took al reasonable steps to ensure:

(@  Audrdian lega practitioners employed by the incorporated legal
practice did not engage in conduct or misconduct referred to in
subsection (1)(a); or

(b) directors (not being Australian lega practitioners) of the
incorporated legal practice did not engage in conduct referred to in
subsection (1)(b); or

(0  unsuitable directors (not being Austraian legal practitioners) of the
incorporated legal practice were not appointed or holding office as
referred to in subsection (1)(c);

asthe case requires.

(3) A legd practitioner director of an incorporated legal practice must
ensure all reasonable action available to the legal practitioner director is taken to
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deal with any unsatisfactory professional conduct or professional misconduct of
an Australian legal practitioner employed by the practice.

126. Incorporated legal practice without legal practitioner director
(1)  Anincorporated legal practice commits an offenceif:
(@ it ceasesto have any lega practitioner directors; and

(b) it fals to give written notice to the Law Society as soon as
practicable, but no later than 7 days after the day it ceases to have
any legal practitioner directors.

Maximum penalty: 500 penalty units.

(20 A legd practitioner director is not guilty of unsatisfactory
professional conduct or professional misconduct under subsection (1) if the
director establishesthat he or shetook all reasonable steps to ensure that:

(@  Audrdian lega practitioners employed by the incorporated legal
practice did not engage in conduct or misconduct referred to in
subsection (1) (a); or

(b) directors (not being Australian lega practitioners) of the
incorporated legal practice did not engage in conduct referred to in
subsection (1) (b); or

(©)  unsuitable directors (not being Austrdian legal practitioners) of the
incorporated legal practice were not appointed or holding office as
referred to in subsection (1) (c);

asthe case requires.

(3)  An incorporated lega practice commits an offence if it does not
have any legal practitioner directorsfor aperiod longer than 7 days.

Maximum penalty: 20 penalty units.

(4)  Subsection (2) does not apply to an incorporated legal practice
during any period which a person holds an appointment under this section in
relation to the practice.

(5) An incorporated legal practice commits an offence if it provides
legal servicesin thisjurisdiction during any period when, under subsection (6), it
isin default of director requirements under this section.

Maximum penalty: 50 penalty units.
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(6) An incorporated legal practice that does not have any lega
practitioner directors for a period longer than 7 days is taken to be in default of
director requirements under this section for the period from the end of the 7-day
period until:

(@ ithasatleast onelegal practitioner director; or

(b) aperson is appointed under this section or a corresponding law in
relation to the practice.

(7) The Society may, if it consders it appropriate, appoint an
Austraian lega practitioner who is an employee of the incorporated legal practice
or another person nominated by the Society, in the absence of alega practitioner
director, to exercise or perform the functions conferred or imposed on a legal
practitioner director under this Part.

(80 An Austrdian lega practitioner is not eligible to be appointed
under this section unless the practitioner holds an unrestricted practising
certificate.

(99  The appointment under this section of a person to exercise or
perform functions of alegal practitioner director does not, for any other purpose,
confer or impose on the person any of the other functions of a director of the
incorporated legal practice.

(10) A referencein this section to a"legal practitioner director” does not
include a reference to a person who is not validly appointed as a director, but this
subsection does not affect the meaning of the expression "legal practitioner
director” in other provisions of this Act.

127. Obligations and privileges of practitioners who are officers or
employees

(1) An Australian lega practitioner who provides legal services on
behalf of an incorporated legal practice in the capacity of an officer or employee
of the practice:

(@  isnot excused from compliance with professiona obligations as an
Audtrdian legal practitioner, or any obligations as an Australian
legal practitioner under any law; and

(b)  does not lose the professiona privileges of an Austraian legal
practitioner.

(2)  For the purposes only of subsection (1), the professional obligations
and professional privileges of a practitioner apply asif:

(&  where there are 2 or more legal practitioner directors of an
incorporated legal practice — the practice were a partnership of the
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legal practitioner directors and the employees of the practice were
employees of the legal practitioner directors; or

(b) where there is only one legal practitioner director of an
incorporated legal practice — the practice were a sole practitioner
and the employees of the practice were employees of the lega
practitioner director.

(3) Thelaw relating to client legal privilege (or other legal professional
privilege) is not excluded or otherwise affected because an Australian legal
practitioner is acting in the capacity of an officer or employee of an incorporated
legal practice.

(4)  Thedirectors of an incorporated legal practice do not breach their
duties as directors merely because legal services are provided pro bono by an
Austraian legal practitioner employed by the practice.

128. Conflictsof interest

(1) For the purposes of the application of any law (including the
common law) or legal profession rules relating to conflicts of interest to the
conduct of an Australian lega practitioner whoiis.

(@ alegd practitioner director of anincorporated legal practice; or
(b)  anofficer or employee of an incorporated legal practice,

the interests of the incorporated lega practice or any related body corporate are
aso taken to be those of the practitioner (in addition to any interests the
practitioner has gpart from this subsection).

(2) Lega professon rules may be made for or with respect to
additional duties and obligations in connection with conflicts of interest arising
out of the conduct of an incorporated legal practice.
Note for section 128
Under section 127, an Australian legal practitioner who is an officer or employee of an
incorporated legal practice must comply with the same professonal obligations as other
practitioners.
129. Disclosure obligations

(1) A person (the"legal practitioner") commits an offenceif:

(@  someone ese (the "client") engages an incorporated lega practice
to provide services (the "required services') that the client might
reasonably assume to be legal services; and
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(b)  the practice provides services other than legal services in this
jurisdiction; and

(o) thelegd practitioner fails to ensure a disclosure, complying with
the requirements of this section and the regulations made for the
purposes of this section, is made to the client about the required
services.

Maximum penalty: 100 penalty units.
(2)  Thedisclosure must be made by giving the person written notice:
(@  specifying the servicesto be provided; and

(b)  specifying whether or not al the legal services to be provided will
be provided by an Australian legd practitioner; and

(c) if some or dl of the legal services to be provided will not be
provided by an Audtralian lega practitioner — identifying the
services and indicating the status or qualifications of the person or
persons who will provide the services; and

(d)  specifying that this Act appliesto the provision of legal services but
not to the provision of the non-legal services.

Example of gtatus of person for subsection (2)(c)
A conveyancing agent as defined in the Agents Licensing Act.

(3)  Theregulations may provide for any of the following:
(@  how adisclosure must be made;

(b) additiona matters required to be disclosed in relation to the
provision of legal services or non-legal services by an incorporated
legal practice.

(4)  Without limiting subsection (3), the additional matters may include
the kind of services provided by the incorporated legal practice and whether the
services are or are not covered by the insurance or other provisions of this Act.

(5) A disclosure under this section to a person about the provision of
legal services may relate to the provision of legal services on one occasion or on
more than one occasion or on an on-going basis.

130. Effect of non-disclosure of provision of certain services

(1)  Thissection appliesif:
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(@  section 129 applies in relation to a service that is provided to a
person who has engaged an incorporated legal practice to provide
the service and that the person might reasonably assume to be a
legal service; and

(b)  adisclosure has not been made under that section in relation to the
service.

(2) The standard of care owed by the incorporated legal practice in
respect of the service is the standard that would be applicable if the service had
been provided by an Australian legal practitioner.

131. Application of legal profession rules

Lega profession rules, so far as they apply to Austraian lega
practitioners, also apply to Australian lega practitioners who are officers or
employees of an incorporated legal practice, unless the rules otherwise provide.

132. Requirementsrelating to advertising

(1)  Any restriction imposed by or under this Act or any other Act, the
regulations or legal profession rules in connection with advertising by Australian
legal practitioners applies to advertising by an incorporated legal practice with
respect to the provision of legal services.

(2) If aredtriction referred to in subsection (1) is limited to a particular
branch of the legal profession or for persons who practise in a particular style of
legal practice, the restriction applies only to the extent that the incorporated legal
practice carries on the business in that branch of the legal profession or in that
style of legal practice.

(3)  Any advertisement of the kind referred to in this section is, for the
purposes of disciplinary proceedings taken against an Austraian lega
practitioner, taken to have been authorised by each legal practitioner director of
the incorporated legal practice.

(4)  Thissection does not apply if the provision by which the restriction
Isimposed expressly excludes its application to incorporated legal practices.

133. Extension of vicarious liability relating to failure to account, pay or
deliver and dishonesty to incor por ated legal practices

(1) This section applies to any of the following proceedings (being
proceedings based on the vicarious liability of an incorporated legal practice):

(@  civil proceedings relating to a failure to account for, pay or deliver
money or property received by, or entrusted to, the practice (or to
any officer or employee of the practice) in the course of the
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provision of legal services by the practice, being money or property
under the direct or indirect control of the practice;

(b)  civil proceedings for any other debt owed, or damages payable, to a
client as a result of a dishonest act or omission by an Australian
legal practitioner who is an employee of the practice in connection
with the provision of legal servicesto the client.

(2)  If theincorporated lega practice would not (but for this section) be
vicarioudly liable for any acts or omissions of its officers and employees in those
proceedings, but would be liable for those acts or omissions if the practice and
those officers and employees were carrying on business in partnership, the
practice is taken to be vicarioudly liable for those acts or omissions.

134. Sharing of receipts, revenueor other income

(1)  Nothing in this Act prevents an Austraian legal practitioner from
sharing with an incorporated legal practice receipts, revenue or other income
arising from the provision of legal services by the practitioner.

(2)  This section does not extend to the sharing of receipts, revenue or
other income in contravention of section 135 and has effect subject to section 72.

135. Disqualified persons

(1)  Anincorporated legal practice commits an offence if a disquaified
person:

(@ is an officer or employee of the incorporated legal practice
(whether or not the person provides lega services) or is an officer
or employee of arelated body corporate; or

(b) is a partner of the incorporated lega practice in a business that
includes the provision of legal services; or

(c)  shares the receipts, revenue or other income arising from the
provision of legal services by the incorporated legal practice; or

(d) is engaged or paid in connection with the provison of legal
services by the incorporated legal practice.

Maximum penalty: 500 penalty units.

(2) Thefailure of alegal practitioner director of an incorporated legal
practice to ensure the practice complies with subsection (1) is capable of
constituting unsatisfactory professional conduct or professional misconduct.
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136. Audit of incorporated legal practice
(1) TheLaw Society may conduct an audit of:

(@  the compliance of an incorporated lega practice (and of its officers
and employees) with the requirements of:

(1) this Part; or

(i)  theregulationsor legal profession rules, so far asthey relate
specificaly to incorporated legal practices; and

(b) the management of the provison of legal services by the
incorporated legal practice (including the supervision of officers
and employees providing the services).

Note for subsection (1)

Section 124(3) requires legal practitioner directors to ensure appropriate management systems
are implemented and maintained.

(2)  The Society may, in writing, appoint a suitably qualified person to
conduct an audit under this section.

(3) The appointment may be made generdly, or in relation to a
particular incorporated legal practice, or in relation to a particular audit.

(4)  An audit may be conducted whether or not a complaint has been
made against an Austraian lawyer with respect to the provision of legal services
by the incorporated lega practice.

(5 A report of an audit:
(@  must be provided to the incorporated legal practice concerned; and
(b)  may be provided to the Statutory Supervisor by the Society; and

(0 may be provided by the Society to the Regulator of another
jurisdiction; and

(d  may be taken into account in connection with any disciplinary
proceedings taken against legal practitioner directors or other
persons or in connection with the grant, amendment, suspension or
cancellation of Australian practising certificates.

137. Application of Chapter 6

Chapter 6 (Investigatory powers) applies to an audit under this Division.
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138. Banning of incor porated legal practices

1)

The Supreme Court may, on the application of the Law Society,

make an order disqualifying a corporation from providing legal services in this
jurisdiction for the period the Court considers appropriate if satisfied:

@
(b)
(2
be made:
@
(b)
(©)

3

a ground for disqualifying the corporation under this section has
been established; and

the disqualification isjustified.

An order under this section may, if the Court thinks it appropriate,

subject to conditions as to the conduct of the incorporated lega
practice; or

subject to conditions as to when or in what circumstances the order
isto take effect; or

together with orders to safeguard the interests of clients or
employees of the incorporated legal practice.

Action may be taken against an incorporated legal practice on any

of the following grounds:

@

(b)

(©

(d)
(€

alegd practitioner director or an Australian legal practitioner who
is an officer or employee of the corporation is found guilty of
professional misconduct under a law of this jurisdiction or another
jurisdiction;

the Society is satisfied, after conducting an audit of the
incorporated legal practice, that the incorporated legal practice has
failed to implement satisfactory management and supervision of its
provision of legal services;

the incorporated legal practice (or a related body corporate) has
contravened section 119 or the regulations made under that section;

the incorporated legal practice has contravened section 135;

a person who is an officer of the incorporated lega practice and
who is the subject of an order under:

() section 139 or under provisions of a corresponding law that
correspond to that section; or

(i)  section 164 or under provisions of a corresponding law that
correspond to that section;
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Is acting in the management of the incorporated legal practice.

(4) If acorporation is disqualified under this section, the Society must,
as soon as practicable, notify the Regulator of every other jurisdiction.

(5) If a corporation is disqualified from providing legal services in
another jurisdiction under a corresponding law, the Society may determine that
the corporation is taken to be disqualified from providing legal services in this
jurisdiction for the same period, but nothing in this subsection prevents the
Society from instead applying for an order under this section.

(6) A corporation commits an offence if it provides legal services in
contravention of an order under this section.

Maximum penalty: 500 penalty units.

(7) A corporation that is disqualified under this section ceases to be an
incorporated legal practice.

(8) Conduct of an Australian legal practitioner who provides legal
services on behaf of acorporation in the capacity of an officer or employee of the
corporation is capable of constituting unsatisfactory professional conduct or
professional misconduct where the practitioner ought reasonably to have known
that the corporation is disqualified under this section.

(99 The regulations may make provision for or with respect to the
publication and natification of orders made under this section, including
notification of appropriate authorities of other jurisdictions.

139. Disgualification from managing incor porated legal practice

(1)  The Supreme Court may, on the application of the Law Society,
make an order disqualifying a person from managing a corporation that is an
incorporated legal practice for the period the Court considers appropriate if
satisfied:

(@ the person is a person who could be disgualified under
section 206C, 206D, 206E or 206F of the Corporations Act from
managing corporations; and

(b)  thedisqualification isjustified.

(20 The Court may, on the application of a person subject to a
disqualification order under this section, revoke the order.

(3) A disgudification order made under this section has effect for the
purposes only of this Act and does not affect the application or operation of the
Corporations Act.
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(4)  The regulations may make provision for or with respect to the
publication and notification of orders made under this section.

(5) A person who is disgualified from managing a corporation under
provisions of a corresponding law that correspond to this section is taken to be
disqualified from managing a corporation under this section.

140. Disclosureof information to ASIC

(1) This section applies if the Law Society, in connection with
exercising powers or performing functions under this Act, acquired information
concerning a corporation that is or was an incorporated legal practice.

(20 The Society may disclose to the Austraian Securities and
Investments Commission information concerning the corporation that is relevant
to the Commission's functions.

(3)  Information may be provided under subsection (2) despite any law
relating to secrecy or confidentiality, including any provisions of this Act.

141. External administration proceedingsunder Cor porations Act

(1)  This section applies to proceedings in any court under Chapter 5 of
the Corporations Act:

(@ relating to a corporation that is an externally-administered body
corporate under that Act; or

(b)  relating to a corporation becoming an externally-administered body
corporate under that Act;

being a corporation that is or was an incorporated legal practice.

(20 TheLaw Society is entitled to intervene in the proceedings, unless
the court determines the proceedings do not concern or affect the provision of
legal services by the incorporated legal practice.

(3)  The court may, when exercising its jurisdiction in the proceedings,
have regard to the interests of the clients of the incorporated legal practice who
have been or areto be provided with legal services by the practice.

(4)  Subsection (3) does not authorise the court to make any decision
that is contrary to a specific provision of the Corporations Act.

(5) The provisions of subsections (2) and (3) are declared to be
Corporations legidation displacement provisions for the purposes of section 5G
of the Corporations Act in relation to the provisions of Chapter 5 of that Act.

Note for subsection (5)
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Section 5G of the Corporations Act provides that if a Territory law declares a provision of a
Territory law to be a Corporations legidation displacement provision, any provison of the
Corporations legidation with which the Territory provision would otherwise be incons stent does
not apply to the extent necessary to avoid the inconsistency.

142. External administration proceedingsunder other legidation

(1)  This section applies to proceedings for the external administration
(however expressed) of an incorporated legal practice, but does not apply to
proceedings to which section 141 applies.

(2) ThelLaw Society is entitled to intervene in the proceedings, unless
the court determines the proceedings do not concern or affect the provision of
legal services by the incorporated legal practice.

(3)  The court may, when exercising its jurisdiction in the proceedings,
have regard to the interests of the clients of the incorporated legal practice who
have been or are to be provided with legal services by the practice.

(4)  Subsection (3) does not authorise the court to make any decision
that is contrary to a specific provison of any legidation applicable to the
incorporated legal practice.

143. Incorporated legal practice subject to receivership under this Act and
external administration under Corporations Act

(1)  This section applies if an incorporated legal practice is the subject
of both:

(@  theappointment of a Chapter 5 receiver; and
(b)  theappointment of a Corporations Act administrator.

(2)  The Chapter 5 receiver is under a duty to notify the Corporations
Act administrator of the appointment of the Chapter 5 receiver, whether the
appointment precedes, follows or is contemporaneous with the appointment of the
Corporations Act administrator.

(3)  The Chapter 5 receiver or the Corporations Act administrator (or
both of them jointly) may apply to the Supreme Court for the resolution of issues
arising from or in connection with the dua appointments and their respective
powers, except where proceedings referred to in section 141 (Externa
administration proceedings under Corporations Act) have been commenced.

(4) The Court may make any orders it considers appropriate, and no
liability attaches to the Chapter 5 receiver or Corporations Act administrator for
any act or omission done by the recelver or administrator in good faith for the
purpose of carrying out or acting in accordance with the orders.
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(5) The Law Society is entitled to intervene in the proceedings, unless
the Court determines the proceedings do not concern or affect the provision of
legal services by the incorporated lega practice.

(6) The provisons of subsections (3) and (4) are declared to be
Corporations legidation displacement provisions for the purposes of section 5G
of the Corporations Act in relation to the provisions of Chapter 5 of that Act.

(7)  Inthissection:
"Corporations Act administrator" means:

(@ a recever, receiver and manager, liquidator (including a
provisiona liquidator), controller, administrator or deed
administrator appointed under the Corporations Act; or

(b)  aperson who:
0] Is appointed to exercise powers under that Act; and

(i) is prescribed, or of a class prescribed, by the
regulations;

"Chapter 5 receiver" means areceiver appointed under Chapter 5.

144. Incorporated legal practice subject to receivership under this Act and
external administration under other legidation

(1) This section applies if an incorporated legal practice is the subject
of both:

(@  theappointment of a Chapter 5 receiver; and
(b)  theappointment of an external administrator.

(2) The Chapter 5 receiver is under a duty to notify the external
administrator of the appointment of the Chapter 5 receiver, whether the
appointment precedes, follows or is contemporaneous with the appointment of the
externa administrator.

(3) The Chapter 5 receiver or the externa administrator (or both of
them jointly) may apply to the Supreme Court for the resolution of issues arising
from or in connection with the dua appointments and their respective powers.

(4)  The Court may make any orders it considers appropriate, and no
liability attaches to the Chapter 5 receiver or external administrator for any act or
omission done by the receiver or administrator in good faith for the purpose of
carrying out or acting in accordance with the orders.
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(5) The Law Society is entitled to intervene in the proceedings, unless
the Court determines the proceedings do not concern or affect the provision of
legal services by the incorporated lega practice.

(6) Inthissection:
"external administrator" means a person who:

(@ is appointed to exercise powers under other legidation
(whether or not of thisjurisdiction); and

(b)  isprescribed, or of aclass prescribed, by the regulations,
"Chapter 5 receiver" means areceiver appointed under Chapter 5.
145. Co-operation between courts

Courts of thisjurisdiction may make arrangements for communicating and
cooperating with other courts or tribunals in connection with the exercise of
powers under this Part.

146. Reationship of Act to constitution of incorporated legal practice

The provisions of this Act or the regulations that apply to an incorporated
legal practice prevail, to the extent of any inconsistency, over the constitution or
other constituent documents of the practice.

147. Relationship of Act to legidation establishing incorporated legal
practice

(1)  This section applies to a corporation that is established by or under
alaw (whether or not of thisjurisdiction) and is an incorporated legal practice, but
IS not a company within the meaning of the Corporations Act.

(2)  The provisons of this Act or the regulations that apply to an
incorporated legal practice prevail, to the extent of any inconsistency, over
provisions of the legidation by or under which the corporation is established or
regulated that are specified or described in the regulations.

148. Relationship of Act to Cor porationslegidation

(1)  Theregulations may declare any provision of this Act that relates to
an incorporated legal practice to be a Corporations legidation displacement
provision for the purposes of section 5G of the Corporations Act.

(2)  The regulations may declare any matter relating to an incorporated
legal practice that is prohibited, required, authorised or permitted by or under this
Act to be an excluded matter for the purposes of section 5F of the Corporations
Actinrelationto:
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(@  thewhole of the Corporations legidation; or
(b)  aspecified provision of the Corporations legidation; or
(c)  theCorporations legidation other than a specified provision; or
(d)  the Corporations legidation otherwise than to a specified extent.
(3  Inthissection:
“matter" includes act, omission, body, person or thing.
149. Undueinfluence
A person commits an offenceif:

(@  the person causes or induces another person to contravene this Act
or his or her professona obligations as an Australian legd
practitioner; and

(b)  theother personis:

() alegal practitioner director of an incorporated legal practice;
or

(i)  another Austraian lega practitioner who provides legal
services on behalf of an incorporated legd practice.

Maximum penalty: 400 penalty units or imprisonment for 2 years.
Division 3 —Multi-disciplinary partnerships
150. Nature of multi-disciplinary partnership

(1) A multi-disciplinary partnership is a partnership between one or
more Australian legal practitioners and one or more other persons who are not
Austraian legal practitioners, where the business of the partnership includes the
provision of legal servicesin thisjurisdiction aswell as other services.

(2) However, a partnership consisting only of one or more Australian
legal practitioners and one or more Australian-registered foreign lawyersis not a
multi-disciplinary partnership.

(3)  Nothing in this Part affects or applies to the provision by a multi-
disciplinary partnership of legal servicesin one or more other jurisdictions.
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151. Conduct of multi-disciplinary partnerships

(1) An Audtrdian lega practitioner may be in partnership with a
person who is not an Australian legal practitioner, where the business of the
partnership includes the provision of legal services.

(2)  Subsection (1) does not prevent an Australian legal practitioner
from being in partnership with a person who is not an Austraian legd
practitioner, where the business of the partnership does not include the provision
of lega services.

(3)  The regulations may prohibit an Australian legal practitioner from
being in partnership with a person providing a service or conducting a business of
a kind specified in the regulations, where the business of the partnership includes
the provision of legal services.

152. Noticeof intention to start practice in multi-disciplinary partnership
(1) A person commits an offence if:

(@ the person is a lega practitioner partner of a multi-disciplinary
partnership; and

(b)  the person starts to provide legal services in this jurisdiction as a
member of the partnership; and

(c)  the person has not given the Law Society written notice, in the
approved form, of the person's intention to start providing lega
services.

Maximum penalty: 20 penalty units.

(2)  Anoffence against subsection (1) is an offence of gtrict liability.

153. General obligations of legal practitioner partners

(1) Eachlega practitioner partner of amulti-disciplinary partnership is,

for the purposes only of this Act, responsible for the management of the legal

services provided in this jurisdiction by the partnership.

(20 Each legad practitioner partner must ensure appropriate
management systems are implemented and maintained to enable the provision of
legal services by the multi-disciplinary partnership:

(@  in accordance with the professional obligations of Austraian legal
practitioners and the other obligationsimposed by this Act; and
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(b)  sothat the professiona obligations of legal practitioner partners and
employees who are Australian legal practitioners are not affected
by other partners and empl oyees of the partnership.

154. Obligationsof legal practitioner partner relating to misconduct

(1) Each of the following is capable of constituting unsatisfactory
professional conduct or professional misconduct by alegal practitioner partner:

(@  unsatisfactory professional conduct or professional misconduct of
an Australian legal practitioner employed by the multi-disciplinary
partnership;

(b) conduct of any other partner (not being an Austraian legd
practitioner) of the multi-disciplinary partnership that adversely
affects the provision of legal services by the partnership;

(c)  theunsuitability of any other partner (not being an Australian lega
practitioner) of the multi-disciplinary partnership to be a member of
apartnership that provideslegal services.

(2) A legd practitioner partner of a multi-disciplinary partnership must
ensure al reasonable action available to the legal practitioner partner is taken to
deal with any unsatisfactory professional conduct or professional misconduct of
an Australian legal practitioner employed by the partnership.

155. Actionsof partner whoisnot Australian legal practitioner

A partner of a multi-disciplinary partnership who is not an Australian legal
practitioner does not contravene a provision of this Act merely because of any of
thefollowing:

(@  the partner is a member of a partnership where the business of the
partnership includes the provision of legal services,

(b)  the partner receives any fee, gain or reward for business of the
partnership that isthe business of an Austraian legal practitioner;

(c)  thepartner holds out, advertises or represents himself or herself asa
member of a partnership where the business of the partnership
includes the provision of legal services;

(d)  the partner shares with any other partner the receipts of business of
the partnership that is the business of an Australian legal
practitioner;

unless the provison expressly applies to a partner of a multi-disciplinary
partnership who is not an Australian legal practitioner.
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156. Obligations and privileges of practitioners who are partners or
employees

(1) AnAustradian legal practitioner who provides legal servicesin the
capacity of a partner or an employee of amulti-disciplinary partnership:

(@  isnot excused from compliance with professional obligations as an
Audtrdlian legal practitioner, or any other obligations as an
Austraian legal practitioner under any law; and

(b)  does not lose the professiona privileges of an Australian legal
practitioner.

(2) Thelaw relating to client legal privilege (or other legal professional
privilege) is not excluded or otherwise affected because an Australian legal
practitioner is acting in the capacity of a partner or an employee of a multi-
disciplinary partnership.

157. Conflictsof interest

(1) For the purposes of the application of any law (including the
common law) or legal profession rules relating to conflicts of interest to the
conduct of an Austraian lega practitioner whoiis:

(@ alegd practitioner partner of a multi-disciplinary partnership; or
(b)  anemployee of amulti-disciplinary partnership;

the interests of the partnership or any partner of the multi-disciplinary partnership
are also taken to be those of the practitioner concerned (in addition to any
interests that the practitioner has apart from this subsection).

(2) Lega professon rules may be made for or with respect to
additional duties and obligations in connection with conflicts of interest arising
out of the conduct of amulti-disciplinary partnership.

Note for section 157
Under section 156 (Obligations and privileges etc), an Australian legal practitioner who is a
partner of an multi-disciplinary partnership must comply with the same professional obligations
asother practitioners.
158. Disclosure obligations

(1) A person (the"legal practitioner") commits an offenceif:

(@  someone ese (the "client") engages a multi-disciplinary partnership
to provide services (the "required services') that the client might
reasonably assume to be legal services; and
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(b) thelegal practitioner is:
0] alegal practitioner partner of the partnership; or

(i)  an employee of the partnership who is an Australian legal
practitioner; and

(c) thelegd practitioner fals to ensure a disclosure, complying with
the requirements of this section and regulations made for the
purposes of this section, is made to the client in relation to the
provision of the required services.

Maximum penalty: 100 penalty units.
(2)  Thedisclosure must be made by giving the person written notice:
(@  specifying the servicesto be provided; and

(b)  specifying whether or not all the legal services to be provided will
be provided by an Australian lega practitioner; and

(cp if some or dl of the lega services to be provided will not be
provided by an Australian legal practitioner — identifying those
services and indicating the status or qualifications of the person or
persons who will provide the services; and

(d)  specifying that this Act applies to the provision of legal services but
not to the provision of the non-legal services.

Example for paragraph (c)
A conveyancing agent as defined in the Agents Licensing Act.

(3) The regulations may make provision for or with respect to any of
the following:

(@  theway inwhich disclosureisto be made;

(b)  additional matters required to be disclosed in connection with the
provision of legal services or non-legal services by a muilti-
disciplinary partnership.

(4)  Without limiting subsection (3), the additional matters may include
the kind of services provided by the multi-disciplinary partnership and whether
the services are or are not covered by the insurance or other provisions of this
Act.

(5) A disclosure under this section to a person about the provision of
legal services may relate to the provision of legal services on one occasion or on
more than one occasion or on an on-going basis.
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159. Effect of non-disclosure of provision of certain services
(1)  Thissection appliesif:

(@  section 158 applies in relation to a service that is provided to a
person who has engaged a multi-disciplinary partnership to provide
the service and that the person might reasonably assume to be a
legal service; and

(b)  adisclosure has not been made under that section in relation to the
service.

(2) The standard of care owed by the multi-disciplinary partnership in
respect of the service is the standard that would be applicable if the service had
been provided by an Australian legal practitioner.

160. Application of legal profession rules

Lega professon rules, so far as they apply to Australian lega
practitioners, also apply to Australian legal practitionerswho are legal practitioner
partners or employees of a multi-disciplinary partnership, unless the rules
otherwise provide.

161. Requirementsrelating to advertising

(1)  Any restriction imposed by or under this Act or any other Act, the
regulations or legal profession rules in connection with advertising by Australian
legal practitioners applies to advertising by a multi-disciplinary partnership with
respect to the provision of legal services.

(2) If aredtriction referred to in subsection (1) is limited to a particular
branch of the legal profession or for persons who practise in a particular style of
legal practice, the restriction applies only to the extent that the multi-disciplinary
partnership carries on the business of the relevant class of Austraian legal
practitioners.

(3) An advertisement of the kind referred to in this section is, for the
purposes of disciplinary proceedings taken against an Austrdian lega
practitioner, taken to have been authorised by each legal practitioner partner of
the multi-disciplinary partnership.

(4)  Thissection does not apply if the provision by which the restriction
Isimposed expressly excludes its applications to multi-disciplinary partnerships.

162. Sharing of receipts, revenueor other income

(1)  Nothing in this Act prevents a legal practitioner partner, or an
Audtralian lega practitioner who is an employee of a multi-disciplinary
partnership, from sharing receipts, revenue or other income arising from the
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provision of legal services by the partner or practitioner with a partner or partners
who are not Australian legal practitioners.

(2)  This section does not extend to the sharing of receipts, revenue or
other income in contravention of section 163 and has effect subject to section 72.

163. Disqualified persons

A lega practitioner partner of a multi-disciplinary partnership commits an
offenceif the partner knowingly:

(@ isapartner of adisqualified person in the partnership; or

(b) shares with a disqualified person the receipts, revenue or other
income arising from the provison of lega services by the
partnership; or

(0 employs or pays a disgualified person in connection with the
provision of legal services by the partnership.

Maximum penalty: 500 penalty units.

164. Prohibition on partnerships with certain partners who are not
Australian legal practitioners

(1)  Thissection appliesto a person who:
(@ isnotanAusraianlega practitioner; and
(b)  isorwasapartner of an Australian legal practitioner.

(2)  On application by the Law Society, the Supreme Court may make
an order prohibiting any Australian legal practitioner from being a partner, in a
business that includes the provision of legal services, of a specified person to
whom this section appliesif:

(@  the Court is satisfied the person is not a fit and proper person to be
apartner; or

(b)  the Court is satisfied the person has been guilty of conduct that, if
the person were an Australian lega practitioner, would have
congtituted unsatisfactory professona conduct or professiona
misconduct; or

(c)  inthe case of a corporation — the Court is satisfied the corporation
has been disqualified from providing lega services in this
jurisdiction or there are grounds for disqualifying the corporation
from providing legal servicesin thisjurisdiction.
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(3)  An order made under this section may be revoked by the Court on
application by the Law Society or by the person against whom the order was
made.

(4)  The death of an Australian legal practitioner does not prevent an
application being made for, or the making of, an order under this section in
relation to a person who was a partner of the practitioner.

(5) The regulations may make provision for or with respect to the
publication and notification of orders made under this section.

165. Undueinfluence
A person commits an offence if:

(@  the person causes or induces another person to contravene this Act
or his or her professona obligations as an Austraian legd
practitioner; and

(b)  theother personis:

(1) a lega practitioner partner of a multi-disciplinary
partnership; or

(i)  another Australian legal practitioner who is an employee of
amulti-disciplinary partnership and provides legal services.

Maximum penalty: 400 penalty units or imprisonment for 2 years.
Division 4 — Miscellaneous matters
166. Obligationsof individual practitionersnot affected

Except as provided by this Part, nothing in this Part affects any obligation
imposed on:

(@ alega practitioner director or an Australian legal practitioner who
isan employee of anincorporated legal practice; or

(b) alega practitioner partner or an Australian legal practitioner whois
an employee of amulti-disciplinary partnership;

under this Act or any other Act in his or her capacity as an Austraian lega
practitioner.

167. Regulations

(1)  The regulations may make provision for or with respect to any of
the following matters:
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(@  thelegal services provided by incorporated legal practices or legal
practitioner partners or employees of multi-disciplinary
partnerships,

(b)  other services provided by incorporated legal practices or legal
practitioner partners or employees of multi-disciplinary
partnerships in circumstances where a conflict of interest relating to
the provision of legal services may arise.

(2) A regulation prevails over any inconsistent provision of the legal
profession rules.

(3) A regulation may provide that a breach of the regulationsis capable
of constituting unsatisfactory professional conduct or professional misconduct:

(@  inthecaseof anincorporated lega practice— by alega practitioner
director, or by an Australian lega practitioner responsible for the
breach, or both; or

(b) in the case of a multi-disciplinary partnership — by a lega
practitioner partner, or by an Australian legal practitioner
responsible for the breach, or both.

PART 2.7—-LEGAL PRACTICE BY FOREIGN LAWYERS
Divison 1 —Preliminary matters
168. Purpose

The purpose of this Pat is to encourage and facilitate the
internationalisation of legal services and the legal services sector by providing a
framework for the regulation of the practice of foreign law in this jurisdiction by
foreign lawyers as a recognised aspect of legal practicein thisjurisdiction.

169. Definitions
In this Part:
"Austraia’ includes the external Territories;
"Austraian law" means law of the Commonwealth or of ajurisdiction;
“foreign law" means law of aforeign country;

“foreign law practice’ means a partnership or corporate entity that is
entitled to engagein legal practice in aforeign country;
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"foreign registration authority” means an entity in aforeign country having
the function, conferred by the law of the foreign country, of
registering personsto engage in legal practice in the country;

"local registration certificate" means a registration certificate given under
this Part;

"overseas-registered foreign lawyer" means an individua who is properly
registered to engage in legal practice in a foreign country by the
foreign registration authority for the country;

"practise foreign law" means doing work, or transacting business, in this
jurisdiction concerning foreign law, being work or business of a
kind that, if it concerned the law of this jurisdiction, would
ordinarily be done or transacted by an Australian legal practitioner;

"registered”, when used in connection with a foreign country, means
having all necessary licences, approvas, admissions, certificates or
other forms of authorisation (including practising certificates)
required by or under legidation for engaging in legal practicein the
country.

Part does not apply to Australian legal practitioners

(1) This Pat does not apply to an Australian legal practitioner

(including an Australian legal practitioner who is aso an overseas-registered
foreign lawyer).

(2)  Accordingly, nothing in this Part requires or enables an Australian

lega practitioner (including an Australian lega practitioner who is aso an
overseas-registered foreign lawyer) to be registered as aforeign lawyer under this
Act in order to practise foreign law in thisjurisdiction.

171.

Division 2 — Practice of foreign law
Requirement for registration
(1) A person commits an offence if:
(&  theperson practisesforeign law in thisjurisdiction; and
(b)  thepersonisnot;
0] an Australian-registered foreign lawyer; or
(i)  anAustralian legal practitioner.

Maximum penalty: 500 penalty units.
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Subsection (1) does not apply to an overseas-registered foreign

who:

(1) practises foreign law in this jurisdiction for one or more
periods that do not in aggregate exceed 90 days in any
period of 12 months; or

(i) is subject to a restriction imposed under the Migration
Act 1958 (Cth) that has the effect of limiting the period
during which work may be done, or business transacted, in
Austrdia by the person; and

who:

(i) does not maintain an office for the purpose of practising
foreign law in thisjurisdiction; or

(i)  doesnot become a partner or director of alaw practice.

172. Entitlement of Australian-registered foreign lawyer to practise in this
jurisdiction

An Audtralian-registered foreign lawyer is, subject to this Act, entitled to
practise foreign law in thisjurisdiction.

173. Scopeof practice

1)

An Austrdian-registered foreign lawyer may provide only the

following legal servicesin thisjurisdiction:

@

(b)

(©

(d)

doing work, or transacting business, concerning the law of aforeign
country where the lawyer is registered by the foreign registration
authority for the country;

legal services (including appearances) in relation to arbitration
proceedings of akind prescribed by the regulations;

legal services (including appearances) in relation to proceedings
before bodies other than courts, being proceedings in which the
body concerned is not required to apply the rules of evidenceand in
which knowledge of the foreign law of a country referred to in
paragraph (a) is essentidl;

legal services for conciliation, mediation and other forms of
consensual dispute resolution of a kind prescribed by the
regulations.
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(2)  Nothing in this Act authorises an Australian-registered foreign
lawyer to appear in any court (except on the lawyer's own behalf) or to practise
Austrdian law in thisjurisdiction.

(3) Despite subsection (2), an Australian-registered foreign lawyer may
advise on the effect of an Australian law if:

(@  thegiving of advice on Austrdian law is necessarily incidental to
the practice of foreign law; and

(b)  theadviceis expressy based on advice given on the Australian law
by an Austraian legal practitioner who is not an employee of the
foreign lawyer.

174. Form of practice

(1) An Austrdian-registered foreign lawyer may (subject to any
conditions attaching to the foreign lawyer's registration) practise foreign law:

(@  ontheforeign lawyer's own account; or

(b) in partnership with one or more Australian-registered foreign
lawyers or one or more Australian lega practitioners, or both, in
circumstances where, if the Australian-registered foreign lawyer
were an Australian legal practitioner, the partnership would be
permitted under alaw of thisjurisdiction; or

(c) as adirector or employee of an incorporated legal practice or a
partner or employee of a multi-disciplinary partnership that is
permitted by alaw of thisjurisdiction; or

(d)  as an employee of an Austraian lega practitioner or law firm in
circumstances where, if the Australian-registered foreign lawyer
were an Audtralian lega practitioner, the employment would be
permitted under alaw of thisjurisdiction; or

(e) asanemployeeof an Australian-registered foreign lawyer.

(2)  Andfiliation referred to in subsection (1)(b) to (e) does not entitle
the Audtrdian-registered foreign lawyer to practise Audtrdian law in this
jurisdiction.

175. Application of Australian professional ethical and practice standards

(1) An Austrdian-registered foreign lawyer must not engage in any
conduct in practising foreign law that would, if the conduct were engaged in by
an Australian lega practitioner in practising Australian law in this jurisdiction, be

capable of constituting professona misconduct or unsatisfactory professiona
conduct.
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(2)  Chapter 4 (Complaints and discipline) applies to a person who:
(@ isanAustrdian-registered foreign lawyer; or

(b) was an Audtrdian-registered foreign lawyer when the relevant
conduct alegedly occurred, but is no longer an Australian-
registered foreign lawyer (in which case Chapter 4 gpplies as if the
person were an Australian-registered foreign lawyer);

and so applies as if references in Chapter 4 to an Australian legal practitioner
were references to a person of that kind.

(3)  The regulations may make provision for or with respect to the
application (with or without modifications) of the provisions of Chapter 4 for the
purposes of this section.

(4)  Without limiting the matters that may be taken into account in
determining whether a person should be disciplined for a contravention of
subsection (1), the following matters may be taken into account:

(@  whether the conduct of the person was consistent with the standard
of professional conduct of the legal profession in any foreign
country where the person is registered;

(b)  whether the person contravened the subsection intentionaly or
without reasonable excuse.

(5)  Without limiting any other provision of this section or the orders
that may be made under Chapter 4 as applied by this section, the following orders
may be made under that Chapter as applied by this section:

(@ an order that a person's registration under this Act as a foreign
lawyer be cancelled;

(b)  an order that a person's registration under a corresponding law as a
foreign lawyer be cancelled.

176. Designation

(1) An Audrdian-registered foreign lawyer may use only the
following designations:

(@  thelawyer'sown name;

(b)  atitle or business name the lawyer is authorised by law to usein a
foreign country where the lawyer is registered by a foreign
registration authority;
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(c)  subject to this section, the name of a foreign law practice with
which the lawyer is affiliated or associated (whether as a partner,
director, employee or otherwise);

(d) if the lawyer is a principal of any law practice in Australia whose
principals include both one or more Australian-registered foreign
lawyers and one or more Australian legal practitioners — a
description of the practice that includes reference to both Australian
legal practitioners and Australian-registered foreign lawyers (for
example, "Solicitors and locally registered foreign lawyers' or
"Australian solicitors and US attorneys').

(2)  An Audtralian-registered foreign lawyer who is a principal of a
foreign law practice may use the practice's name in or in connection with
practising foreign law in thisjurisdiction only if:

(@ the lawyer indicates, on the lawyer's letterhead or any other
document used in this jurisdiction to identify the lawyer as an
overseas-registered foreign lawyer, that the foreign law practice
practises only foreign law in this jurisdiction; and

(b)  thelawyer has providced the Law Society with acceptable evidence
that the lawyer isaprincipal of the foreign law practice.

(3) An Austrdian-registered foreign lawyer who is a principa of
foreign law practice may use the name of the practice as referred to in this section
whether or not other principas of the practice are Australian-registered foreign

lawyers.

(4) This section does not authorise the use of a name or other
designation that contravenes any requirements of the law of this jurisdiction
concerning the use of business names or that is likely to lead to any confusion
with the name of any established domestic law practice or foreign law practice in
thisjurisdiction.

177. Letterhead and other identifying documents

(1) An Audrdian-registered foreign lawyer must indicate, in each
public document distributed by the lawyer in connection with the lawyer's
practice of foreign law, the fact that the lawyer is an Australian-registered foreign
lawyer and is restricted to the practice of foreign law.

(2)  Subsection (1) is satisfied if the lawyer includes in the public
document the words:

(@  "registered foreign lawyer" or "registered foreign practitioner”; and

(b) "entitled to practise foreign law only".
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(3 AnAudsraian-registered foreign lawyer may (but need not) include
any or al of thefollowing on any public document:

(@ an indication of al foreign countries in which the lawyer is
registered to engage in legal practice;

(b)  adescription of himself or herself, and any law practice with which
the lawyer is affiliated or associated, in any of the ways designated
in section 176 (Designation).

(4) Inthissection:

“public document” includes any business letter, statement of account,
invoice, business card and promotional and advertising material.

178. Advertising
(1) AnAustraian-registered foreign lawyer is required to comply with
any advertising restrictions imposed by the Law Society or by law on legal

practice engaged in by an Australian legal practitioner that are relevant to the
practice of law engaged in thisjurisdiction.

(2)  Without limiting subsection (1), an Australian-registered foreign
lawyer must not advertise (or use any description on the lawyer's | etterhead or any

other document used in this jurisdiction to identify the lawyer as alawyer) in any
way that:

(@  might reasonably be regarded as:
0] false, mideading or deceptive; or

(i)  suggesting that the Australian-registered foreign lawyer is
an Australian legal practitioner; or

(b)  contravenes any requirements of the regulations.
179. Foreign lawyer employing Australian legal practitioner

(1) An Audtralian-registered foreign lawyer may employ one or more
Austraian legal practitioners.

(20 Employment of an Australian legal practitioner does not entitle an
Australian-registered foreign lawyer to practise Australian law in thisjurisdiction.

(3) An Austrdian legal practitioner employed by an Austraian-
registered foreign lawyer may practise foreign law.

(4) An Audtraian lega practitioner employed by an Australian-
registered foreign lawyer must not:
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(@  provide advice on Australian law to, or for use by, the Australian-
registered foreign lawyer; or

(b)  otherwise practise Australian law in this jurisdiction in the course
of that employment.

(5)  Subsection (4) does not apply to an Australian legal practitioner
employed by a law firm a partner of which is an Australian-registered foreign
lawyer, if at |east one other partner is an Australian legal practitioner.

(6) Any period of employment of an Australian legal practitioner by an
Audtraian-registered foreign lawyer cannot be used to satisfy a requirement
imposed by a condition on a local practising certificate to complete a period of
supervised legal practice.

180. Trust money and trust accounts

(1) The provisions of Part 3.1, and any other provisions of this Act,
relating to requirements for trust money and trust accounts, apply (subject to this
section) to Australian-registered foreign lawyers in the same way as they apply to
law practices and Australian legal practitioners.

(2)  Inthissection, areference to money is not limited to a reference to
money in thisjurisdiction.

(3)  Theregulations may make provision with respect to the application
(with or without modification) of the provisions of this Act reating to trust
money and trust accounts for the purposes of this section.

181. Professional Indemnity insurance

(1) An Audtrdlian-registered foreign lawyer must, at all times while
practising foreign law in this jurisdiction, comply with one of the following:

(@  theforeign lawyer must have professional indemnity insurance that
conforms with the requirements for professona indemnity
insurance applicable for Audtralian legal practitioners in any
jurisdiction;

(b) if the foreign lawyer does not have professional indemnity
insurance that complies with paragraph (a) — the foreign lawyer:

0] must have professiona indemnity insurance that covers the
practice of foreign law in this jurisdiction and that complies
with the relevant requirements of a foreign law or foreign
registration authority; and
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(i)  if the insurance is for less than $1.5 million (inclusive of
defence costs) — must provide a disclosure statement to each
client disclosing the level of cover;

(¢ if the foreign lawyer does not have professional indemnity
insurance that complies with paragraph (a) or (b) — the foreign
lawyer must provide a disclosure statement to each client
specifying the lawyer does not have complying professiona
indemnity insurance.

(2) A disclosure statement must be made in writing before, or as soon
as practicable after, the foreign lawyer isretained in the matter.

(3) A disclosure statement provided to a person before the foreign
lawyer is retained in a matter is taken to be provided to the person as a client for
the purposes of this section.

(4) A disclosure statement is not valid unless it is given in accordance
with, and otherwise complies with, any applicable requirements of the
regulations.

182. Fidelity cover

The regulations may provide that provisions of Part 3.5 (Fidelity cover)
apply to classes of Austrdian-registered foreign lawyers prescribed by the
regulations and so apply with any modifications specified in the regulations.

Divison 3—Local registration of foreign lawyers generally
183. Local registration of foreign lawyers

Overseas-registered foreign lawyers may be registered as foreign lawyers
under this Act.

184. Duration of registration

(1) Regidtration as a foreign lawyer granted under this Act isin force
from the day specified in the local registration certificate until the end of the
financial year in which it is granted, unless the registration is sooner suspended or
cancelled.

(2) Regidration as aforeign lawyer renewed under this Act isin force
until the end of the financial year following its previous period of currency, unless
the registration is sooner suspended or cancelled.

(3) If an application for the renewal of registration as a foreign lawyer
has not been decided by the following 1 July, the registration:

08/09/06 15:38 Ref: LOO7bII 116 DRAFT ONLY



Legal Practitioners Act 2006

(@  continues in force on and from that 1 July until the Law Society
renews or refuses to renew the registration or the holder withdraws
the application for renewal, unless the registration is sooner
suspended or cancelled; and

(b)  if renewed, istaken to have been renewed on and from that 1 July.
185. Locally registered foreign lawyer isnot officer of Supreme Court
A locally registered foreign lawyer is not an officer of the Supreme Court.
Division 4 — Applicationsfor grant or renewal of local registration
186. Application for grant or renewal of registration

An overseas-registered foreign lawyer may apply to the Law Society for
the grant or renewal of registration as aforeign lawyer under this Act.

187. Manner of application

(1)  An application for the grant or renewal of registration as a foreign
lawyer must be:

(&  madein the approved form; and
(b)  accompanied by the fee prescribed by the regulations.

(2)  Different fees may be set according to different factors determined
by the Law Society.

(3) The fees must not be greater than the maximum fees for a local
practising certificate.

(4) The Society may aso require the applicant to pay any reasonable
costs and expenses incurred by the Society in considering the application,
including (for example) costs and expenses of making inquiries and obtaining
information or documents about whether the applicant meets the criteria for
registration.

(5) Thefeesand costs must not include any component for compul sory
membership of any professional association.

(6) Theapproved form may require the applicant to disclose:

(@ matters that may affect the Society's consideration of the
application for the grant or renewal of registration; and

(b) particulars of any offences for which the applicant has been
convicted in Australia or aforeign country, whether before or after
the commencement of this section.
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(7)  The approved form may indicate that convictions of a particular
kind need not be disclosed for the purposes of the current application.

(8)  The approved form may indicate that specified kinds of matters or
particulars previously disclosed in a particular manner need not be disclosed for
the purposes of the current application.

188. Requirements regarding applications for grant or renewa of
registration

(1) Anapplication for grant of registration must specify the applicant's
educational and professional qualifications.

(20  Anapplication for grant or renewal of registration must:

(@  specify that the applicant is registered to engage in legal practice by
one or more specified foreign registration authorities in one or more
foreign countries; and

(b)  specify that the applicant is not an Australian legal practitioner; and

(c)  specify that the applicant is not the subject of disciplinary
proceedings in Australia or a foreign country (including any
preliminary investigations or action that might lead to disciplinary
proceedings) in the applicant's capacity as:

(1) an overseas-registered foreign lawyer; or
(i)  anAudtralian-registered foreign lawyer; or
(iii)  an Austraian lawyer; and

(d)  specify whether the applicant has been convicted of an offence in
Austrdiaor aforeign country and if so:

0] the nature of the offence; and
(i)  how long ago the offence was committed; and
(iii)  the applicant's age when the offence was committed; and

(e)  specify that the applicant's registration is not cancelled or currently
suspended in any place as a result of any disciplinary action in
Australiaor aforeign country; and

(f)  specify:

0] that the applicant is not otherwise personally prohibited
from engaging in legal practice in any place or bound by any
undertaking not to engage in legal practice in any place; and
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(i)  whether or not the applicant is subject to any specia
conditions in engaging in legal practice in any place;

asaresult of criminal, civil or disciplinary proceedingsin Austraia
or aforeign country; and

(g0  specify any specia conditions imposed in Australia or a foreign
country as arestriction on legal practice engaged in by the applicant
or any undertaking given by the applicant restricting the applicant's
practice of law; and

(h)  give consent to the making of inquiries of, and the exchange of
information with, any foreign registration authorities the Law
Society considers appropriate regarding the applicant's activities in
engaging in lega practice in the places concerned or otherwise
regarding matters relevant to the application; and

() specify which of the paragraphs of section 181(1) the applicant
proposes to rely on and be accompanied by supporting proof of the
relevant matters; and

()] provide the information or be accompanied by the other
information or documents (or both) that is specified in the
application form or in material accompanying the application form
as provided by the Society.

(3)  The application must (if the Society so requires) be accompanied
by an origina instrument, or a copy of an original instrument, from each foreign
registration authority specified in the application that:

(@  verifies the applicant's educational and professiona qualifications;
and

(b)  verifies the applicant's registration by the authority to engage in
legal practice in the foreign country concerned and the date of
registration; and

(c)  describes anything done by the applicant in engaging in legal
practice in that foreign country of which the authority is aware and
that, in the opinion of the authority, has had or is likely to have had
an adverse effect on the applicant's professional standing within the
legal profession of that place.

(4) The applicant must (if the Society so requires) certify in the

application that the accompanying instrument is the origina or a complete and
accurate copy of the original.
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(5) The Society may require the applicant to verify the statements in
the application by statutory declaration or by other proof acceptable to the
Society.

(6) If the accompanying instrument is not in English, it must be
accompanied by a trandation in English that is authenticated or certified to the
satisfaction of the Society.

Divison 5— Grant or renewal of registration
189. Grant or renewal of registration

(1) The Law Society must consider an application that has been made
for the grant or renewal of registration as aforeign lawyer and may:

(@  grantor refuse to grant the registration; or
(b)  renew or refuse to renew the registration.

(2)  The Society may, when granting or renewing registration, impose
conditions asreferred to in section 209 (Conditions imposed by Law Society).

(3) If the Society grants or renews registration, it must, as soon as
practicable, give the applicant aregistration certificate or a notice of renewal.

(4) If the Society:
(@  refusesto grant or renew registration; or

(b)  imposes a condition of the registration and the applicant does not
agree to the condition;

the Society must, as soon as practicable, give the applicant an information notice.

(5) A notice of renewa may be in the form of a new registration
certificate or any other form the Society considers appropriate.

190. Requirement to grant or renew registration if criteria satisfied

(1) The Law Society must grant an application for registration as a
foreign lawyer if the Society:

(@ issdatisfied the applicant is registered to engage in legal practice in
one or more foreign countries and is not an Australian lega
practitioner; and

(b)  considers an effective system exists for regulating engaging in lega
practice in one or more of the foreign countries; and
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considers the applicant is not, as a result of criminal, civil or
disciplinary proceedingsin any of the foreign countries, subject to:

0] any specia conditionsin engaging in legal practice in any of
the foreign countries; or

(i)  any undertakings concerning engaging in legal practice in
any of theforeign countries,

that would make it inappropriate to register the person; and

Is satisfied the applicant demonstrates an intention to commence
practising foreign law in this jurisdiction within a reasonable period
if registration were to be granted;

unless the Society refuses the application under this Part.

(2)

The Society must grant an application for renewa of a person's

registration, unless the Society refuses renewal under this Part.

3

Residence or domicile in this jurisdiction is not to be a prerequisite

for or afactor in entitlement to the grant or renewal of registration.

191. Refusal togrant or renew registration

@D
@
(b)
2
@

(b)
(©

(d)

C)

The Law Society may refuse to consider an application if:

it is not made in accordance with this Act; or

the fee prescribed by the regulations and costs have not been paid.
The Society may refuse to grant or renew registration if:

the application is not accompanied by, or does not contain, the
information required by this Part or prescribed by the regulations,
or

the applicant has contravened this Act or a corresponding law; or

the applicant has contravened an order of the Disciplinary Tribunal
or a corresponding disciplinary body, including but not limited to
an order to pay any fine or costs; or

the applicant has contravened an order of a regulatory authority of
any jurisdiction to pay any fine or costs; or

the applicant has failled to comply with a requirement under this
Act to pay acontribution to, or levy for, the Fidelity Fund; or
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(f)  the applicant has contravened a requirement of or made under this
Act about professiona indemnity insurance; or

(9 theapplicant hasfailed to pay any expenses of receivership payable
under this Act; or

(h)  the applicant's foreign legal practice is in receivership (however
described).

(3) The Society may refuse to grant or renew registration if an
authority of another jurisdiction has under a corresponding law:

(@  refusedto grant or renew registration for the applicant; or
(b)  suspended or cancelled the applicant's registration.

(4) The Society may refuse to grant registration if it is satisfied the
applicant is not afit and proper person to be registered after considering:

(@ the nature of any offence for which the applicant has been
convicted in Audtralia or aforeign country, whether before or after
the commencement of this section; and

(b)  how long ago the offence was committed; and
(c)  theperson's age when the offence was committed.

(5) The Society may refuse to renew registration if it is satisfied the
applicant is not a fit and proper person to continue to be registered after
considering:

(@ the nature of any offence for which the applicant has been
convicted in Australia or aforeign country, whether before or after
the commencement of this section, other than an offence disclosed
in aprevious application to the Society; and

(b)  how long ago the offence was committed; and
(c)  theperson's age when the offence was committed.

(6) The Society may refuse to grant or renew registration on any
ground on which registration could be suspended or cancelled.

(7)  If the Society refuses to grant or renew registration, the Society
must, as soon as practicable, give the applicant an information notice.

(8)  Nothing in this section affects the operation of Division 7 (Specid
powersin relation to local registration — show cause events).
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Division 6 — Amendment, suspension or cancellation of local registration

192. Application of thisDivision

This Division does not apply in relation to matters referred to in Division 7
(Specia powersinrelation to local registration — show cause events).

193. Groundsfor amending, suspending or cancelling registration

(1)

Each of the following is a ground for amending, suspending or

cancelling aperson's registration as aforeign lawyer:

@

(b)
(©)

(d)

C)

(f)

()
(h)
(i)
2

the registration was obtained because of incorrect or misleading
information;

the person contravenes a requirement of this Part;

the person contravenes a condition imposed on the person's
registration;

the person becomes the subject of disciplinary proceedings in
Audtrdlia or a foreign country (including any preliminary
investigations or action that might lead to disciplinary proceedings)
in hisor her capacity as.

() an overseas-registered foreign lawyer; or

(i)  anAudtraian-registered foreign lawyer; or

(iii)  anAudtralian lawyer;

the person is a party in pending criminal or civil proceedings in
Australia or aforeign country, or is convicted of an offence, that is

likely to result in disciplinary action being taken against the person;

the person's registration is cancelled or currently suspended in any
place because of disciplinary action in Audtralia or a foreign
country;

the person does not meet the requirements of section 181
(Professiona indemnity insurance);

the person has become an insolvent under administration;
another ground the Law Society considers sufficient.

Subsection (1) does not limit the grounds on which conditions may

be imposed on registration as a foreign lawyer under section 209 (Conditions
imposed by Law Society).
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194. Amending, suspending or cancelling registration

(1)

If the Law Society considers reasonable grounds exist to amend,

suspend or cancel a person's registration by it as a foreign lawyer (the "action™),
the Society must give the person a notice that:

@

(b)
(©

(d)

()

specifies the action proposed and:

() if the proposed action is to amend the registration in any
way — specifies the proposed amendment; and

(i) if the proposed action is to suspend the registration —
specifies the proposed suspension period; and

specifies the grounds for proposing to take the action; and

outlines the facts and circumstances that form the basis for the
Society's belief; and

invites the person to make written representations to the Society,
within a specified time not less than 7 days and not more than
28 days, asto why the action proposed should not be taken.

If, after considering al written representations made within the

specified time, the Society till believes grounds exist to take the action, the

Society may:

@

()

(©

3

if the notice specified the action proposed was to amend the
registration — amend the registration in the way specified or in
another way the Society considers appropriate in the light of the
representations; or

if the notice specified the action proposed was to suspend the
registration for a specified period — suspend the registration for a
period no longer than the specified period; or

if the notice specified the action proposed was to cancel the
registration:

0] cancel the registration; or
(i)  suspend the registration for a period; or

(iii) amend the registration in a less onerous way the Society
considers appropriate because of the representations.

The Society may, at its discretion, consider representations made

after the specified time.
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(4)  The Society must give the person notice of the Society's decision.

(5) If the Society amends, suspends or cancels the registration, the
Society must give the person an information notice.

(6) Inthissection:

"amend”, registration, means amend the registration by imposing a
condition under section 215 during its currency, otherwise than at
the request of the foreign lawyer concerned.

195. Operation of amendment, suspension or cancellation of registration

(1) This section applies if a decision is made to amend, suspend or
cancel a person's registration under section 194 (Amending, suspending or
cancelling registration).

(2)  Subject to subsections (3) and (4), the amendment, suspension or
cancellation of the registration takes effect on the later of the following:

(@  theday notice of the decisionis given to the person;
(b)  theday specified in the notice.

(3)  If the regidtration is amended, suspended or cancelled because the
person has been convicted of an offence:

(@  the Supreme Court may, on the application of the person, order that
the operation of the amendment, suspension or cancellation of the
registration be stayed until:

0] the end of the time to appeal against the conviction; and

(i) if an appeal is made against the conviction — the appedl is
finally decided, lapses or otherwise ends; and

(b)  the amendment, suspension or cancellation does not have effect
during any period in relation to which the stay isin force.

(4) If the registration is amended, suspended or cancelled because the
person has been convicted of an offence and the conviction is quashed:

(@  the amendment or suspension ceases to have effect when the
conviction is quashed; or

(b) the cancellation ceases to have effect when the conviction is
quashed and the registration is restored as if it had merely been
suspended.
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196. Other ways of amending or cancelling registration

(1) The Law Society may amend or cancel the registration of alocally
registered foreign lawyer if the lawyer requests the Society to do so.

(20 The Society may amend the registration of a locally registered
foreign lawyer:

(@  foraformal or clerica reason; or
(b)  inanother way that does not adversely affect the lawyer's interests.

(3) The amendment or cancellation of a registration under this section
must be effected by written notice given to the foreign lawyer.

(4)  Section 194 (Amending, suspending or cancelling registration)
does not apply in a case to which this section applies.

197. Reationship of this Division with Chapter 4

Nothing in this Division prevents a complaint being made under Chapter 4
(Complaints and discipline) about a matter to which this Division relates.

Division 7 — Special powersin relation to local registration — show cause events
198. Applicant for local registration —show cause event
(1)  Thissection appliesif:

(@ apersonis applying for registration as a foreign lawyer under this
Act; and

(b) a show cause event in relation to the person happened, whether
before or after the commencement of this section, after the person
first became an overseas-registered foreign lawyer.

(2)  Aspart of the application, the person must give the Law Society a
written statement, in accordance with the regulations:

(@  about the show cause event; and

(b) explaning why, despite the show cause event, the applicant
considers himself or herself to be a fit and proper person to be a
locally registered foreign lawyer.

(3 However, the person need not provide a statement under
subsection (2) if the person has previoudly provided to the Society a statement
under this section, or a notice and statement under section 199 (Locally registered
foreign lawyer — show cause event), explaining why, despite the show cause
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event, the person considers himself or herself to be afit and proper person to be a
locally registered foreign lawyer.

199. Locally registered foreign lawyer —show cause event

(1)  This section applies to a show cause event that happens in relation
to alocally registered foreign lawyer.

(2) The localy registered foreign lawyer must provide to the Law
Society both of the following:

(@  within 7 days after the happening of the event — notice, in the
approved form, that the event happened;

(b) within 28 days after the happening of the event — a written
statement explaining why, despite the show cause event, the person
considers himself or herself to be a fit and proper person to be a
locally registered foreign lawyer.

(3) If awritten statement is provided after the 28 days mentioned in
subsection (2)(b), the Society may accept the statement and take it into
consideration.

200. Refusal, amendment, suspension or cancellation of local registration —
failureto show cause

(1) The Law Society may refuse to grant or renew, or may amend,
suspend or cancel, local registration if the applicant for registration or the locally
registered foreign lawyer:

(@  isrequired by section 198 (Applicant for local registration — show
cause event) or 199 (Localy registered foreign lawyer — show
cause event) to give awritten statement relating to a matter and has
failed to comply with the requirement; or

(b)  has given a written statement under section 198 or 199 but the
Society does not consider the applicant or foreign lawyer has
shown in the statement that, despite the show cause event
concerned, the applicant or lawyer is afit and proper person to be a
locally registered foreign lawyer.

(2)  For the purposes of this section only, a written statement accepted
by the Society under section 199(3) is taken to have been given under
section 199.

(33 The Society must give the applicant or foreign lawyer an
information notice about the decision to refuse to grant or renew, or to suspend or
cancel, the registration.
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201. Restriction on making further applications

(1)  If the Law Society decides under this Division to cancel a person's
registration, the Society may also decide that the person is not entitled to apply for
registration under this Part for a specified period (being a period not exceeding
5 years).

(2) A person for whom a decision has been made under this section, or
under a provision of a corresponding law that corresponds to this section, is not
entitled to apply for registration under this Part during the period specified in the
decision.

(3)  As soon as practicable after making a decision under this section,
the Society must give the person an information notice for the decision.

202. Réationship of thisDivison with Part 4.6 and Chapter 6

(1) The Law Society has and may exercise powers under Part 4.6
(Investigation of complaints) and Chapter 6 (Investigatory powers), in relation to
amatter under this Division, asif the matter were the subject of acomplaint under
Chapter 4.

(2)  Accordingly, the provisions of Part 4.6 and Chapter 6 apply (with
the necessary modifications) in relation to a matter under this Division.

(3)  Nothing in this Division prevents a complaint being made under
Chapter 4 about a matter to which this Division relates.

Divison 8 — Further provisonsrelating to local registration
203. Immediate suspension of registration
(1)  This section applies, despite sections 194 (Amending, suspending
or cancelling registration) and 195 (Operation of amendment, suspension or

cancellation of registration) if the Law Society considersit necessary in the public
interest to immediately suspend a person’s registration as aforeign lawyer.

(20 The Society may, by written notice given to the person,
immediately suspend the registration until the earlier of the following:

(&  the time at which the Society informs the person of the Society's
decision by notice under section 194;

(b) the end of the period of 56 days after the notice is given to the
person under this section.

(3)  Thenotice under this section must:

(@  include an information notice about the suspension; and
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(b)  specify that the person may make written representations to the
Society about the suspension.

(4)  The person may make written representations to the Society about
the suspension, and the Society must consider the representations.

(5) The Society may revoke the suspension at any time, whether or not
in response to any written representations made to it by the person.

204. Surrender of local registration certificate and cancellation of
registration

(1) A peson registered as a foreign lawyer under this Part may
surrender the local registration certificate to the Law Society.

(2)  The Society may cancel the registration.

205. Automatic cancellation of registration on grant of practisng
certificate

A person's registration as a foreign lawyer under this Part is taken to be
cancelled if the person becomes an Australian legal practitioner.

206. Suspension or cancellation of registration not to affect disciplinary
processes

The suspension or cancellation of a person's registration as a foreign
lawyer under this Part does not affect any disciplinary processes in relation to
matters arising before the suspension or cancellation.

207. Return of local registration certificate on amendment, suspension or
cancellation of registration

(1) This section applies if a person's registration under this Part as a
foreign lawyer is amended, suspended or cancelled.

(20 TheLaw Society may give the person a notice requiring the person
to return the certificate to the Society in the way specified in the notice within a
specified period of not less than 14 days.

(3)  The person must comply with the notice.

Maximum penalty: 20 penalty units.

(4)  Subsection (3) does not apply if the person has a reasonable excuse.
(5) Anoffence against subsection (3) is an offence of gtrict liability.

(6) If the certificate is amended, the Society must return the certificate
to the person as soon as practicable after amending it.
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Division 9 — Conditions on registration
208. Conditionsgenerally
Registration as aforeign lawyer under this Part is subject to:
(@  any conditionsimposed by the Law Society; and
(b)  any statutory conditions imposed by this or any other Act; and
(c)  any conditionsimposed by or under the legal profession rules; and

(d) any conditions imposed under Chapter 4 (Complaints and
discipline) or under provisons of a corresponding law that
correspond to Chapter 4.

209. Conditionsimposed by Law Society

(1) The Law Society may impose conditions on registration as a
foreign lawyer:

(& whenitisgranted or renewed; or
(b)  during itscurrency.

(2) A condition imposed under this section must be reasonable and
relevant.

(3) A condition imposed under this section may be about any of the
following:

(@ any matter in relation to which a condition could be imposed on a
local practising certificate;

(b)  amatter agreed to by the foreign lawyer.

(4) The Society must not impose a condition under subsection (3)(a)
that is more onerous than a condition that would be imposed on aloca practising
certificate of alocal legal practitioner in the same or smilar circumstances.

(5) The Society may vary or revoke conditions imposed by it under this
section.

210. Imposition or variation of conditions pending criminal proceedings

(1) If aperson registered as a foreign lawyer under this Part has been
charged with a relevant offence but the charge has not been decided, the Law
Society may apply to the Disciplinary Tribunal for an order under this section.
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(2)  On an application under subsection (1), the Tribunal, if it considers
it appropriate to do so having regard to the seriousness of the offence and to the
public interest, may make either or both of the following orders:

(@  anorder varying the conditions on the practitioner's registration;

() an order imposing further conditions on the practitioner's
registration.

(3)  Anorder under this section has effect until the sooner of:
(@  theend of the period specified by the Tribunal; or

(b) if the practitioner is convicted of the offence — 28 days after the day
of the conviction; or

(c)  if thechargeisdismissed —the day of the dismissal.

(4)  The Tribunal, on application by any party, may vary or revoke an
order under this section at any time.

(5) Inthissection:

"relevant offence” means a serious offence or an offence that would have
to be disclosed under the admission rules in reation to an
application for admission to the legal profession under this Act.

211. Statutory condition regarding notice of offence

(1) Itisastatutory condition of registration as aforeign lawyer that the
lawyer:

(@  must give written notice to the Law Society that the lawyer has
been:

0] convicted of an offence that would have to be disclosed in
relation to an application for registration as aforeign lawyer
under this Act; or

(i)  charged with a serious offence; and
(b)  must do so within 7 days after the event.
(2) Thelega profession rules may specify:
(@  theparticularsto beincluded in the notice; and

(b)  the person to whom or the address to which the notice is to be sent
or delivered.
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(3) This section does not apply to an offence to which Division 7
(Specia powersin relation to local registration — show cause events) applies.

212. Conditionsimposed by legal profession rules
The regulations may:

(&  impose conditions on the registration of foreign lawyers or any
class of foreign lawyers; or

(b)  authorise conditions to be imposed on the registration of foreign
lawyers or any class of foreign lawyers.

213. Compliance with conditions

A locally registered foreign lawyer must not contravene a condition to
which the registration is subject.

Maximum penalty: 500 penalty units.
Divison 10 — I nterstate-registered foreign lawyers

214. Extent of entitlement of interstateregistered foreign lawyer to
practisein thisjurisdiction

(1)  This Part does not authorise an interstate-registered foreign lawyer
to practise foreign law in this jurisdiction to a greater extent than a localy
registered foreign lawyer could be authorised under alocal registration certificate.

(2) Also, an interstate-registered foreign lawyer's right to practise
foreign law in thisjurisdiction:

(@ issubjectto:

(i) any conditions imposed by the Law Society under
section 215 (Additional conditions on practice of interstate-
registered foreign lawyers); and

(i)  any conditions imposed by or under the lega profession
rules asreferred to in that section; and

(b) is, to the greatest practicable extent and with al necessary
modifications:

(1) the same as the interstate-registered foreign lawyer's right to
practise foreign law in the lawyer's home jurisdiction; and

(i)  subject to any condition on the interstate-registered foreign
lawyer's right to practise foreign law in that jurisdiction.

08/09/06 15:38 Ref: LOO7bII 132 DRAFT ONLY



Legal Practitioners Act 2006

(3) If there is an inconsistency between conditions mentioned in
subsection (2)(a) and conditions mentioned in subsection (2)(b), the conditions
that are, in the opinion of the Society, more onerous prevail to the extent of the
inconsistency.

(4)  An interstate-registered foreign lawyer must not practise foreign
law in this jurisdiction in a way not authorised by this Act or in contravention of
any condition referred to in this section.

215. Additional conditions on practice of interstate-registered foreign
lawyers

(1) The Law Society may, by written notice to an interstate-registered
foreign lawyer practising foreign law in thisjurisdiction, impose any condition on
the interstate-registered foreign lawyer's practice that it may impose under this
Actinrelationto alocally registered foreign lawyer.

(2) Also, an interstate-registered foreign lawyer's right to practise
foreign law in this jurisdiction is subject to any condition imposed by or under an
applicablelega profession rule.

(3)  Conditions imposed under or referred to in this section must not be
more onerous than conditions applying to locally registered foreign lawyersin the
same or similar circumstances.

(4) A notice under this section must include an information notice
about the decision to impose a condition.

Divison 11 — Miscellaneous matters

216. Consderation and investigation of applicants and locally registered
foreign lawyers

(1) To hep it consder whether or not to grant, renew, suspend or
cancel registration under this Part, or impose conditions on a person's registration
under this Part, the Law Society may, by notice to the applicant or locally
registered foreign lawyer, require the applicant or lawyer:

(@ togiveit specified documents or information; or
(b)  to cooperate with any inquiriesit considers appropriate.

(2) A contravention of the notice by the date specified in the notice and
in the way required by the notice is a ground for making an adverse decision in
relation to the action being considered by the Society.
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217. Register of locally registered foreign lawyers

(1) The Law Society must keep a register of the names of localy
registered foreign lawyers.

(2)  Theregister must:

(@  specify the conditions (if any) imposed on a foreign lawyer's
registration; and

(b)  include other particulars prescribed by the regulations.
(3) Theregister may be kept in the way the Society decides.

(4)  Theregister must be available for inspection, without charge, at the
Society's office during normal business hours.

218. Publication of information about locally registered foreign lawyers

The Law Society may publish, in circumstances that it considers
appropriate, the names of persons registered by it as foreign lawyers under this
Part and any relevant particulars concerning those persons.

219. Supreme Court ordersabout conditions

(1) The Law Society may apply to the Supreme Court for an order or
injunction that an Australian-registered foreign lawyer not contravene a condition
imposed under this Part.

(2)  Anundertaking asto damages or costs is not required.

(3)  The Court may grant an order or injunction in the termsit considers
appropriate, and make any order it considers appropriate, on the application.

(4)  Thissection does not limit section 688.
220. Exemption by Law Society

(1) The Law Society may exempt an Australian-registered foreign
lawyer or class of Australian-registered foreign lawyers from compliance with:

(@  agpecified provision of this Act; or

(b) aspecified rule or part of a rule that would otherwise apply to the
foreign lawyer or class of foreign lawyers.

(20 An exemption may be granted unconditionaly or subject to
conditions specified in writing.
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(3) The Society may revoke or vary any conditions imposed under this
section or impose new conditions.

221. Membership of professional association

An Australian-registered foreign lawyer is not required to join (but may, if
eligible, join) any professional association.

222. Refund of fees

(1)  The regulations may provide for the refund of a portion of a fee
paid in relation to registration as a foreign lawyer if it is suspended or cancelled
during its currency.

(2)  Without limiting subsection (1), the regulations may specify:
(@  thecircumstancesin which arefund must be made; and

(b)  the amount of the refund or the way in which the amount of the
refund must be decided.

223. Appeals

(1) A person who is dissatisfied with any of the following decisions of
the Law Society may appeal to the Supreme Court against the decision:

(@  adecision under section 189, 191 or 200 to refuse to grant or renew
the registration of aperson as aforeign lawyer;

(b) a decison under section 189 to impose a condition on the
registration of aperson asaforeign lawyer;

(c)  adecision under section 215 to impose a condition on an interstate-
registered foreign lawyer's practice in thisjurisdiction,

(d)  adecision under section 201 that the person is not entitled to apply
for registration under this Part for a specified period,;

(e) adecison under section 194, 200 or 203 to amend, suspend or
cancel aperson'sregistration asaforeign lawyer.

(20 The apped must be started by filing a notice of appeal within
28 days after receiving the information notice for the decision.

(3) The Court may make the order it consders appropriate on the
appedl.

(4)  Except to the extent (if any) that may be ordered by the Court, the
filing of an appeal does not stay the effect of the refusal, amendment, suspension
or cancellation appealed against.
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PART 2.8—-COMPLYING COMMUNITY LEGAL CENTRES
224. Purpose of Part

The purpose of this Part is to facilitate the provision of lega services by
non-profit bodies corporate for community purposes.

225. Definitions
In this Part:
“employ” meansto employ under a contract of employment or service;

"engage” means to use the services of, whether or not for reward or
remuneration;

"supervising legal practitioner”, see section 226(d).
226. Complying community legal centre
A body corporate is a complying community lega centreif:

(@ it is funded or expected to be funded to a significant level by
donations or grants from government, charitable or other
organisations; and

(b) it holds itself out as providing legal services mentioned in
paragraph (c), whether or not they are the only services it provides;
and

(o) it provideslegal services, other than for deriving a profit:

0] to persons or organisations lacking the financial means to
obtain privately funded legal services; or

(i)  to persons or organisations in relation to a legal matter that
is expected to raise issues of public interest or to be of
general concern to disadvantaged groups in the community;
or

(iii)  to persons or organisations having a specia need because of
thelir location or the nature of the legal matter; or

(iv)  to persons having a significant physical or socia disability;
and

(d) it employs, or under an approval given under section 228,
temporarily engages, a qualified legal practitioner who is
responsible for the provision of the legal services (the "supervising
legal practitioner"); and
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(e) it has given the Society the information and fee prescribed by the
regulations.

227. Qualifications of supervising legal practitioner

(1) A lega practitioner is qualified as the supervising legal practitioner
of a complying community legal centre if the practitioner is an Australian legal
practitioner who holds an unrestricted practising certificate.

(20 A complying community legal centre is not prevented from
employing or temporarily engaging as the supervising legal practitioner a person
who:

(@  isonthe centre's board of management (however described); or

(b)  isinvolved in the centre's management.

228. Temporary engagement of supervising legal practitioner

(1) A complying community legal centre may apply to the Law Society
for approval to temporarily engage the legal practitioner named in the application
to be the centre's supervising legal practitioner.

(2)  The Society may give written approval only if it is satisfied:

(@  the practitioner is an Australian legal practitioner who holds an
unrestricted practising certificate; and

(b) it is not practicable for the centre to employ a supervising legal
practitioner; and

(c)  the person will be able to properly supervise the provision of legal
services at the centre; and

(d)  the benefits of the temporary engagement to the centre's clients or
potential clients will outweigh the disadvantage that would be
caused to the clients if the centre were unable to provide lega
Services.

(3) Theapprova isfor the period, not exceeding 12 weeks, specified in

(4)  The centre may apply to the Society for further approvals under this
section.

(5)  If the Society refuses to give an approval under this section it must,
as soon as practicable:

(@  publish particulars of the refusal in the Gazette; and
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(b)  givenatice of the refusal to the Statutory Supervisor.
(6)  Within 30 days after receiving the notice, the Supervisor:
(@  must review the Society's decision; and
(b)  must:
(1) refuse to revoke the decision; or
(i)  revoke the decision and approve the application.

(7) The Supervisor may revoke the decison and approve the
application only if satisfied it isin the public interest to do so.

(8)  If the Supervisor revokes the decision and approves the application,
the Supervisor must:

(@  publish notice of the decision in the Gazette; and
(b)  givethe Society written reasons for the decision.
229. Notice of changein supervising legal practitioner

(1) A complying community legal centre must give written notice to
the Law Society of the name of, and of any change in, the supervising legal
practitioner employed by it.

Maximum penalty: 20 penalty units.
(2)  Anoffence against subsection (1) is an offence of gtrict liability.
230. Application of Parts 3.1, 3.4, 3.5 and Chapters5and 9

(1) Subject to subsection (2) and the regulations, Parts 3.1 (Trust
moneys and trust accounts), 3.4 (Professiona indemnity insurance) and 3.5
(Fidelity Fund) and Chapters 5 (Externa intervention) and 9 (Miscellaneous
matters) (the "applied provisions') apply (with the necessary modifications) in
relation to a complying community legal centre asif:

(@ a reference in the applied provisions to a law practice were a
reference to a complying community legal centre; and

(b)  thesupervising legal practitioner of the centre were the principal of
the practice.

(2)  Inaddition, acomplying community legal centre must not operate a
trust account under Part 3.1 unless the centre's supervising legal practitioner is a
signatory to the account.
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For subsection (1), the following provisions also apply in relation

to the application of the applied provisions:

@
(b)

definitions necessary to give effect to the applied provisions;

regulations made for the applied provisions.

231. Provision of legal services

(1) A complying community legal centre does not contravene this Act

merely because:

(@ it employs, or otherwise uses the services of, Austraian lega
practitionersto provide lega servicesto members of the public; or

(b) it has a contractua relationship with a member of the public to
whom the legal services are provided or receives any fee, gain or
reward for providing the legal services; or

(¢ it shares with an Austraian legal practitioner employed or
otherwise used by it to provide the legal services receipts, revenue
or other income arising from the business of the centre of a kind
usually conducted by an Australian legal practitioner; or

(d) it adopts or uses the word "legd” or a name, title or description to
which section 20 (Presumptions about taking or using certain
names, titles or descriptions) applies (or arelated term) in its name
or any registered business name under which it provides lega
services to members of the public.

(2)  Subsection (1) has effect despite anything to the contrary in this

Act.

(3)  Theregulations may make provision in relation to:

(& the application (with any modifications prescribed by the
regulations) of a provision of this Act to a complying community
legal centre; and

(b) thelegal services provided by a complying community legal centre.

(4)  The regulations may provide that a breach of the regulations is

capable of being unsatisfactory professional conduct or professional misconduct
by an Australian legal practitioner responsible for the breach.

()

A provison of the lega profession rules that applies to an

Australian legal practitioner aso appliesto an Australian legal practitioner who is
an officer or employee of, or whose services are used by, acomplying community
legal centre, unless the rules otherwise provide.
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CHAPTER 3—-CONDUCT OF LEGAL PRACTICE
PART 3.1-TRUST MONEY AND TRUST ACCOUNTS
Divison 1 — Preliminary matters
232. Purposesof Part
The purposes of this Part are asfollows:

(@  toensuretrust money is held by law practicesin away that protects
the interests of persons for whom money is held, both inside and
outside thisjurisdiction;

(b)  to minimise compliance requirements for law practices that provide
legal services within and outside thisjurisdiction;

(c)  toensurethe Law Society can work effectively with corresponding
authoritiesin other jurisdictions in relation to the regulation of trust
money and trust accounts.

233. Interpretation
(1)) InthisPart:

“approved ADI" means an ADI approved under section 276 (Approval of
ADIs) by the Law Society;

"approved trust account” means a trust account approved under
section 276 by the Law Society;

“controlled money" means money received or held by a law practice in
respect of which the practice has a written direction to deposit the
money in an account (other than a genera trust account) over
which the practice has or will have exclusive control;

Note for definition " controlled money"

Section 246(6) (Controlled money) prevents pooling of controlled money.

"controlled money account” means an account maintained by a law
practice with an ADI for the holding of controlled money received
by the practice;

"deposit record” includes a deposit dip or duplicate deposit dip;

"designated persons’, for Divison 3, Subdivision 2, see section 266(1)
(Designation of external examiners);
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"externa examination” means an external examination under Division 3,
Subdivision 2 of alaw practice's trust records;

"external examiner" means a person holding an appointment as an external
examiner under Division 3, Subdivision 2;

"genera trust account” means an approved trust account maintained by a
law practice for the holding of trust money received by the practice,
other than controlled money or transit money;

"Investigation” means an investigation under Division 3, Subdivison 1 of
the affairs of alaw practice;

"Investigator" means a person holding an appointment as an investigator
under Division 3, Subdivision 1;

"permanent form", in relation to a trust record, means printed or, on
request, capable of being printed, in English on paper or other
meaterial;

"power" includes authority;

"transit money" means money received by a law practice subject to
instructions to pay or deiver it to a third party, other than an
associate of the practice;

"trust account” means an account maintained by a law practice with an
approved ADI to hold trust money;

“trust money" means money entrusted to alaw practice in the course of or
in connection with the provision of legal services by the practice,
and includes:

(@  money received by the practice on account of legal costsin
advance of providing the services, and

(b)  controlled money received by the practice; and
(o)  transit money received by the practice; and

(d  money received by the practice, that is the subject of a
power, exercisable by the practice or an associate of the
practice, to deal with the money for or on behalf of another
person;

"trust money protocols’, see section 237(1);

"trust records’ includes the following documents:
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(@  receipts,
(b)  cheque butts or cheque requisitions;

(c)  records of authorities to withdraw by electronic funds
transfer;

(d)  deposit records,

()  trust account ADI statements;

(f)  trust account receipts and payments cash books;
(g)  trust ledger accounts,

(h)  records of monthly trial balances;

0] records of monthly reconciliations,

() trust transfer journals;

(k)  statements of account as required to be furnished under the
regulations;

0] registers required to be kept under the regulations;

(m) monthly statements required to be kept under the
regulations;

(n) filesrelating to trust transactions or bills of costs or both;

(o)  written directions, authorities or other documents required to
be kept under this Act;

(p)  supporting information required to be kept under the
regulationsin relation to powersto deal with trust money.

(2) A reference in this Part to a law practice's trust account or trust
records includes areference to an associate's trust account or trust records.

(3) A reference in this Part to a power given to a law practice or an
associate of the practice to deal with money for or on behalf of another personisa
reference to a power given to the practice or associate that is exercisable by:

(@  thepractice aone; or

(b)  an associate of the practice aone (otherwise than in a private and
personal capacity); or
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the practice or an associate of the practice jointly or severadly, or
jointly and severally, with either or both of the following:

0] one or more associates of the practice;

(i)  the person, or one or more nominees of the person, for
whom or on whose behalf the money may or is to be dealt
with under the power.

234. Money involved in financial servicesor investments

(D)

Money that is entrusted to or held by a law practice for or in

connection with the following is not trust money for the purposes of this Act:

@

(b)

(2

a financial service provided by the practice or an associate of the
practice in circumstances where the practice or associate is required
to hold an Australian financial services licence covering the
provision of the service (whether or not such alicenceisheld at any
relevant time);

a financial service provided by the practice or an associate of the
practice in circumstances where the practice or associate provides
the service as a representative of another person who carries on a
financial services business (whether or not the practice or associate
Is an authorised representative at any relevant time).

Without limiting subsection (1), money that is entrusted to or held

by a law practice for or in connection with a managed investment scheme, or
mortgage financing, undertaken by the practice is not trust money for the
purposes of this Act.

3)

Without limiting subsections (1) and (2), money that is entrusted to

or held by alaw practice for investment purposes, whether on its own account or
as agent, is not trust money for the purposes of this Act, unless:

@

()

the money was entrusted to or held by the practice:
0] in the ordinary course of legal practice; and

(i)  primarily in connection with the provision of legal services
to or at the direction of the client; and

the investment is or isto be made:
(1) in the ordinary course of legal practice; and

(i)  for the ancillary purpose of maintaining or enhancing the
value of the money or property pending completion of the
matter or further stages of the matter or pending payment or
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delivery of the money or property to or at the direction of
the client.

(4)  Money does not become trust property within the meaning of this
Act merely becauseit is not trust money by the operation of this section.

(5 Inthissection:

"Audtraian financia services licence", see Chapter 7 of the Corporations
Act;

"authorised representative”, see Chapter 7 of the Corporations Act;

“financial service", see Chapter 7A of the Corporations Act;

“financial services business’, see Chapter 7 of the Corporations Act.
235. Determinations about status of money

(1)  Thissection applies to money received by alaw practiceif the Law
Society considers there is doubt or a dispute as to whether the money is trust
money.

(2)  The Society may determine the money is or is not trust money.

(3) The Society may revoke or modify a determination under this
section.

(4)  While a determination under this section is in force that money is
trust money, the money is taken to be trust money for the purposes of this Act.

(5)  While a determination under this section is in force that money is
not trust money, the money is taken not to be trust money for the purposes of this
Act.

(6) This section has effect subject to a decision of a court made in
relation to the money concerned.

236. Application of Part to law practicesand trust money

(1)  This Part applies to the following law practices in respect of trust
money received by them in this jurisdiction:

(@ alaw practice that has an office in this jurisdiction, whether or not
the practice has an office in another jurisdiction;

(b)  alaw practice that does not have an officein any jurisdiction at all.
(2)  This Part applies to the following law practices in respect of trust

money received by them in another jurisdiction:
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(@ alaw practice that has an office in thisjurisdiction and in no other
jurisdiction;

(b) alaw practice that has an office in this jurisdiction and in one or
more other jurisdictions but not in the jurisdiction in which the trust
money was received, unless the money is dealt with in accordance
with the corresponding law of another jurisdiction.

(3) However, this Part does not apply to:
(@  prescribed law practices or classes of law practices; or

(b)  prescribed law practices or classes of law practices in prescribed
circumstances; or

(c)  prescribed kinds of trust money; or
(d)  prescribed kinds of trust money in prescribed circumstances.

(4) A referencein this section to having an office in ajurisdiction is a
reference to having, or engaging in legal practice from, an office or business
addressin the jurisdiction.

Note for subsection (4)
Section 180 (Trust money and trust accounts) applies this Part to Australian-registered foreign
lawyers.

237. Trust money protocols

(1) The Law Society may enter into arrangements (“trust money
protocols') with corresponding authorities about any or al of the following:

(@  determining the jurisdiction where a law practice receives trust
money;

(b)  sharing information about whether, and (if so) how, trust money is
being dealt with under this Act or a corresponding law.

(2)  For the purposes of this Act, to the extent a trust money protocol is
relevant, the jurisdiction where a law practice receives trust money is to be
determined in accordance with the protocol.

(3) The Society may enter into arrangements that amend, revoke or
replace atrust money protocol.

(4) A trust money protocol does not have effect in this jurisdiction
unlessit isembodied or identified in the regulations.
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238. When money isreceived
(1)  For the purposes of this Act, alaw practice receives money when:
(@  thepractice obtains possession or control of it directly; or

(b)  the practice obtains possession or control of it indirectly as a result
of itsdelivery to an associate of the practice; or

(c)  the practice, or an associate of the practice (otherwise than in a
private and personal capacity), is given a power to dea with the
money for or on behalf of another person.

(2)  For the purposes of this Act, alaw practice or associate is taken to
have received money if the money is available to the practice or associate by
means of an instrument or another way of authorising an ADI to credit or debit an
amount to an account with the ADI, including, for example, an electronic funds
transfer, credit card transaction or telegraphic transfer.

239. Dischargeby legal practitioner associate of obligations of law practice

(1) Thefollowing actions, if taken by alegal practitioner associate of a
law practice on behalf of the practice in relation to trust money received by the
practice, discharge the corresponding obligations of the practice in relation to the
money:

(@  theestablishment of atrust account;
(b)  themaintenance of atrust account;

(c)  thepayment of trust money into and out of atrust account and other
dealings with trust money;

(d)  themaintenance of trust records;
(e)  engaging an externa examiner to examine trust records,

) the payment of an amount into an ADI account as referred to in
section 279 (Statutory deposits);

(g anactionof akind prescribed by the regulations.

(2) If the legd practitioner associate maintains a trust account in
relation to trust money received by the law practice, the provisions of this Part
and the regulations made for the purposes of this Part apply to the associate in the
same way as they apply to alaw practice.

(3) Subsection (1) does not apply to the extent the associate is
prevented by the regulations from taking any action referred to in that subsection.
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240. Liability of principalsof law practice

(1) A provision of this Part or the regulations made for the purposes of
this Part expressed as imposing an obligation on a law practice imposes the same
obligation on the principals of the law practice jointly and severaly, but discharge
of the practice's obligation also discharges the corresponding obligation imposed
on the principals.

(2) Referencesin this Part or the regulations made for the purposes of
this Part to alaw practice include references to the principals of the law practice.

241. Former practices, principals and associates

This Part applies in relation to former law practices and former principals
and associates of law practices in relation to conduct occurring while they were
respectively law practices, principals and associates in the same way as it applies
to law practices, principals and associates, and so applies with any necessary
modifications.

242. Barristersreceiving money on behalf of other per sons

(1) A barrister must not, in the course of practising as a barrister,
receive money on behalf of another person unless authorised under this section.

(2)  Theregulations may authorise a barrister to do so.

(3)  For subsection (2), the regulations may apply to barristers any of
the provisions of this Part or make other provision relating to the matter.

Divison 2 — Trust accounts and trust money
243. Maintenance of general trust account

(1) A law practice that receives trust money to which this Part applies
must maintain agenera trust account in thisjurisdiction.

(2) A law practicethat is required to maintain ageneral trust account in
this jurisdiction must establish and maintain the account in accordance with the
regulations.

(3)  Subsection (1) does not apply to a law practice in respect of any
period during which the practice recelves or holds only either or both of the
following:

(@  controlled money;

(b)  transit money received in aform other than cash.
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(4) If alaw practice that isan Australian legal practitioner who isa sole
practitioner, or an incorporated legal practice, contravenes subsection (1) or (2),
the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(5) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1) or (2), each principa of the practice commits an
offence.

Maximum penalty: 500 penalty units.

(6) An offence against subsection (4) or (5) is an offence of strict
lighility.

(7)  Subject to any requirements of the regulations, a requirement of
this section for a law practice to maintain, or establish and maintain, a general
trust account in this jurisdiction does not prevent the practice from maintaining,
or establishing and maintaining, more than one general trust account in this
jurisdiction, whether during the same or different periods.

(8)  Without limiting the other provisions of this section, the regulations
may provide that a law practice must not close a general trust account except as
permitted by the regulations, either generally or in any circumstances prescribed
by the regulations.

244. Certain trust money to be deposited in general trust account

(1) As soon as practicable after receiving trust money, a law practice
must deposit the money in ageneral trust account of the practice.

(2)  Subsection (1) does not apply if:

(@  the practice has awritten direction by an appropriate person to dedl
with it otherwise than by depositing it in the account; or

(b)  themoney is controlled money; or
(c)  themoney istransit money; or

(d)  the money is the subject of a power given to the practice or an
associate of the practice to deal with the money for or on behalf of
another person.

(3) A law practice that has received money that is the subject of a
written direction mentioned in subsection (2)(a) must deal with the money in
accordance with the direction:

(@  withinthe period (if any) specified in the direction; or
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(b)  subject to paragraph (a), as soon as practicable after it is received.

(4 The law practice must keep a written direction mentioned in
subsection (2)(a) for the period prescribed by the regulations.

(5) If alaw practicethat isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, contravenes subsection (1), (3)
or (4), the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(6) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1), (3) or (4), each principa of the practice commits an
offence.

Maximum penalty: 500 penalty units.

(7)  An offence against subsection (5) or (6) is an offence of strict
liability.

(8) A personisan appropriate person for the purposes of this section if
the person is legally entitled to give the law practice directions in respect of
dealings with the trust money.

245. Holding, disbursing and accounting for trust money
(1) A law practice must:

(@  hold trust money deposited in agenera trust account of the practice
exclusively for the person on whose behalf it isreceived; and

(b)  disburse the trust money only in accordance with a direction given
by the person.

(2)  Subsection (1) applies subject to an order of a court of competent
jurisdiction or as authorised by law.

(3) The law practice must account for the trust money as required by
the regulations.

(4) If alaw practice that isan Australian legal practitioner who isa sole
practitioner, or an incorporated legal practice, contravenes subsection (1) or (3),
the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(5) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1) or (3), each principal of the practice commits an
offence.
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Maximum penalty: 500 penalty units.

(6) An offence against subsection (4) or (5) is an offence of strict
lighility.

246. Controlled money

(1) As soon as practicable after recelving controlled money, a law
practice must deposit the money in the account specified in the written direction
relating to the money.

(20 The law practice must hold controlled money deposited in a
controlled money account in accordance with subsection (1) exclusively for the
person on whose behalf it was received.

(3) Thelaw practice must not disburse the controlled money deposited
in a controlled money account in accordance with subsection (1) except in
accordance with:

(@  thewritten direction mentioned in that subsection; or

(b) a later written direction given by or on behalf of the person on
whose behalf the money was received.

(4)  Thelaw practice must maintain the controlled money account, and
account for the controlled money, as required by the regulations.

(5) The law practice must keep a written direction mentioned in this
section for the period prescribed by the regulations.

(6) Thelaw practice must ensure the controlled money account is used
for the deposit of controlled money received on behalf of the person referred to in
subsection (2), and not for the deposit of controlled money received on behalf of
any other person, except to the extent the regulations otherwise permit.

(7)  Subsection (3) applies subject to an order of a court of competent
jurisdiction or as authorised by law.

(8) If alaw practice that isan Australian legal practitioner who isa sole
practitioner, or an incorporated lega practice, contravenes subsection (1), (2), (3),
(4), (5) or (6), the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(9) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1), (2), (3), (4), (5) or (6), each principal of the practice
commits an offence.

Maximum penalty: 500 penalty units.
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(10) An offence against subsection (8) or (9) is an offence of strict
liability.

247. Transit money

(1) A law practice that has received transit money must pay or deliver
the money as required by the instructions relating to the money:

(@  withintheperiod (if any) specified in the instructions; or
(b)  subject to paragraph (a), as soon as practicable after it isreceived.

(2)  The law practice must account for the money as required by the
regulations.

(3)  Subsections (1) and (2) do not apply to trust money if section 250
applies to the money.

(4) If alaw practice that isan Australian legal practitioner who isa sole
practitioner, or an incorporated legal practice, contravenes subsection (1) or (2),
the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(5) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1) or (2), each principa of the practice commits an
offence.

Maximum penalty: 500 penalty units.

(6) An offence against subsection (4) or (5) is an offence of strict
lighility.

248. Trust money subject to specific powers

(1) A law practice must ensure trust money that is the subject of a
power given to the practice or an associate of the practice is dealt with by the
practice or associate only in accordance with the power relating to the money.

(2)  Thelaw practice must account for the money in the way prescribed
by the regulations.

(3)  Subsections (1) and (2) do not apply to trust money if section 250
applies to the money.

(4) If alaw practice that isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, contravenes subsection (1) or (2),
the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.
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(5) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1) or (2), each principa of the practice commits an
offence.

Maximum penalty: 500 penalty units.

(6) An offence against subsection (4) or (5) is an offence of strict
liability.

249. Trust money received in form of cash

(1) A law practice must deposit general trust money received in the
form of cash in agenerd trust account of the practice.

(2)  If the law practice has a written direction by an appropriate person
to deal with general trust money received in the form of cash otherwise than by
first depositing it in ageneral trust account of the practice:

(@  the practice must nevertheless deposit the money in a general trust
account of the practice in accordance with subsection (1); and

(b)  afterwards, the practice must deal with the money in accordance
with any applicable terms of the direction so far as those terms are
not inconsistent with paragraph (a).

(3) A law practice must deposit controlled money received in the form
of cash in a controlled money account in accordance with section 246.

(4) A law practice must deposit transit money received in the form of
cash in ageneral trust account of the law practice concerned before the money is
otherwise dealt with in accordance with the instructions relating to the money.

(5) A law practice must deposit trust money that is received in the form
of cash and is the subject of a power in a general trust account (or a controlled
money account in the case of controlled money) of the practice before the money
Is otherwise dealt with in accordance with the power.

(6) This section has effect despite anything to the contrary in any
relevant direction, instruction or power.

(7) If alaw practice that isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, contravenes subsection (1), (2), (3),
(4) or (5), the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(8) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1), (2), (3), (4) or (5), each principa of the practice
commits an offence.
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Maximum penalty: 500 penalty units.

(90  An offence against subsection (1), (2), (3), (4) or (5) is an offence
of gtrict liability.

(10) Inthissection:

"appropriate person”, in relation to trust money, means a person who is
legally entitled to give the law practice concerned directions in
respect of dealings with the money;

"genera trust money" means trust money, other than:
(@  controlled money; and
(b)  transit money; and
(c)  money that isthe subject of apower.
250. Protection of trust money

(1) Money standing to the credit of atrust account maintained by alaw
practice is not available for the payment of debts of the practice or any of its
associates.

(20  Money standing to the credit of atrust account maintained by alaw
practice is not liable to be attached or taken in execution for satisfying a judgment
against the practice or any of its associates.

(3)  This section does not apply to money to which a law practice or
associate is entitled.

251. Intermixing money
(1) A law practice must not mix trust money with other money.

(2) If alaw practice that isan Australian legal practitioner who isa sole
practitioner, or an incorporated legal practice, contravenes subsection (1), the
practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(3) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1), each principal of the practice commits an offence.

Maximum penalty: 500 penalty units.

(4)  Thissection does not apply in relation to the mixing of trust money
with other money if:
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(@ the Law Society has authorised the mixing of the trust money with
other money to the extent to which it is mixed; and

(b)  the law practice has complied with any conditions imposed on the
authorisation by the Society.

(5) An offence against subsection (2) or (3) is an offence of strict
liability.

252. Dealingwith trust money —legal costs and unclaimed money

(1) A law practice may do any of the following, in relation to trust
money held in agenera trust account or controlled money account of the practice
for a person:

(@ exercisealien, including agenera retaining lien, for the amount of
legal costs reasonably due and owing by the person to the practice;

(b)  withdraw money for payment to the practice's account for legal
costs owing to the practice if the relevant procedures or
requirements prescribed by this Act are complied with;

(c)  after deducting any legal costs properly owing to the practice, ded
with the balance as an unclaimed amount under section 257.

(2)  Subsection (1) applies despite any other provision of this Part but
has effect subject to Part 3.3 (Costs disclosure and assessment).

253. Deficiency in trust account

(1) An Audraian lega practitioner commits an offence if the
practitioner causes:

(@ adeficiency inany trust account or trust ledger account; or
(b) afalureto pay or deliver any trust money.
Maximum penalty: 500 penalty units.

(2)  Subsection (1) does not apply if the Australian legal practitioner
has a reasonabl e excuse.

(3) Inthissection:

"account”, in relation to an Australian legal practitioner, includes an
account of the practitioner or of the law practice of which the
practitioner is an associate;

"cause" includes be responsible for;
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"deficiency” in a trust account or trust ledger account includes the

non-inclusion or exclusion of the whole or any part of an amount
that isrequired to be included in the account.

254. Reporting certain irregularities and suspected irregularities

@
@

(b)

(©

A legal practitioner commits an offence if:

the practitioner is a lega practitioner associate of a law practice;
and

the practitioner becomes aware that there is an irregularity in any of
the practice's trust accounts or trust ledger accounts; and

the practitioner fails, as soon as practicable after becoming aware of
the irregularity, to give written notice of the irregularity to:

(1) the Law Society; and

(i)  if acorresponding authority is responsible for the regulation
of the accounts concerned — the corresponding authority.

Maximum penalty: 20 penalty units.

)
@

()

(©

An Audtralian legal practitioner commits an offenceif:

the practitioner believes on reasonable grounds that there is an
irregularity in relation to the receipt, recording or disbursement of
any trust money received by alaw practice; and

the practitioner is not a legal practitioner associate of the practice;
and

the practitioner fails, as soon as practicable after forming the belief,
to give written notice of it to:

0] the Law Society; and

(i)  if acorresponding authority is responsible for the regulation
of the accounts relating to the trust money concerned — the
corresponding authority.

Maximum penalty: 20 penalty units.

3

The vadidity of a requirement imposed on an Australian lega

practitioner under subsection (1) or (2) is not affected, and the practitioner is not
excused from complying with subsection (1) or (2), on the ground that giving the
notice may tend to incriminate the practitioner.
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(4)  AnAudtraian legal practitioner is not liable for any loss or damage
suffered by another person as a result of the practitioner's compliance with
subsection (1) or (2).

255. Keepingtrust records

(1) A law practice must keep in permanent form trust records in
relation to trust money received by the practice.

(2)  Thelaw practice must keep the trust records:
(@  inaccordance with the regulations; and

(b) inaway that at al times discloses the true position in relation to
trust money received for or on behalf of any person; and

(c0 in a way that enables the trust records to be conveniently and
properly investigated or externally examined; and

(d)  for aperiod determined in accordance with the regulations.

(3) If alaw practice that isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, contravenes subsection (1) or (2),
the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(4) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1) or (2), each principal of the practice commits an
offence.

Maximum penalty: 500 penalty units.

(5) An offence against subsection (3) or (4) is an offence of strict
liability.

256. False names

(1) A law practice must not knowingly receive money or record receipt
of money in the practice's trust records under afalse name.

(2) If a person on whose behaf trust money is received by a law
practice is commonly known by more than one name, the practice must ensure
the practice's trust records record al names by which the person is known.

(3) If alaw practice that isan Australian legal practitioner who isa sole
practitioner, or an incorporated legal practice, contravenes subsection (1) or (2),
the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.
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(4) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1) or (2), each principa of the practice commits an
offence.

Maximum penalty: 500 penalty units.

(5) An offence against subsection (3) or (4) is an offence of strict
liability.
257. Unclaimed trust money

(1) If an amount of trust money held by a law practice has become an
unclaimed amount, the practice must:

(@  within one month after the amount becomes an unclaimed amount,
pay the amount to the Funds Management Committee; and

(b)  within 7 days after payment, give the Committee the information
the Committee requires in relation to the amount and the person on
whose behalf the amount was held by the practice.

(20  Anamount of trust money held by a law practice is an unclaimed
amount if:

(@  the amount has been held by the practice for a period of at least
2 years and during that period the practice has had no knowledge of
the existence or the address of the person on whose behalf the
amount is held; or

(b)  the person has refused to accept payment of the amount when
tendered.

(3) If alaw practice that isan Australian legal practitioner who isa sole
practitioner, or an incorporated legal practice, contravenes subsection (1) or (2),
the practitioner or practice commits an offence.

Maximum penalty: 10 penalty units.

(4) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1) or (2), each principa of the practice commits an
offence.

Maximum penalty: 10 penalty units.

(5)  On payment of the amount to the Committee under subsection (1),
the practice is relieved from any further liability in relation to the unclaimed
amount.
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258. When Funds M anagement Committee may pay unclaimed amount

(1) A person who claims to be entitled to an amount paid to the Funds
Management Committee under section 257(1) may apply to the Committee for
payment of the amount.

(2) Also, the Committee may, with the written approva of the
Statutory Supervisor, use any unclaimed amount to find any person entitled to it.

(3)  Payment of an unclaimed amount to a person who has satisfied the
Committee as to the person's entitlement to it:

(@  discharges the Territory and the Committee from any liability in
relation to the amount; and

(b)  does not discharge the person from any liability to another person
who establishes aright to the amount.

(4)  The Committee may require any person to give information the
person has, or can obtain, abouit:

(@  the entitlement of another person to an unclaimed amount paid to
the Committee under this section; and

(b)  attempts made to locate the other person.
(5)  The person commits an offenceif the person:
(@  contravenesthe requirement; or

(b)  in purported compliance with the requirement, gives information to
the Committee knowing the information:

(1) isfalse or misleading in amaterial particular; or

(i)  omits anything without which the information is misleading
inamaterial particular.

Maximum penalty: 20 penalty units.

(6) If the Committee refuses an application made under subsection (1),
the Committee must give the applicant an information notice for the decision.

259. Appeal against decision to refuse claim for unclaimed amount

(1) A peson who is dissatisfied with a decison of the Funds
Management Committee to refuse an application made under section 258(1) may
apped to the Supreme Court against the decision.
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(2)  Theappeal must be started by filing notice of appea within 28 days
after receiving the information notice.

(3) If the Court is satisfied the person is entitled to the amount claimed
or part of it, it must make an order declaring the person to be so entitled.

(4)  On receipt by the Committee of an office copy of an order under
subsection (3), the Committee must pay the person the amount specified in the
order out of the Fidelity Fund.

(5 Interestisnot payable on the amount paid to the person.
Division 3 — I nvestigations and external examinations
Subdivision 1 — I nvestigations
260. Appointment of investigators

(1) The Law Society may appoint a suitably qualified person to
investigate the affairs or specified affairs of alaw practice.

(2)  The appointment may be made generally or for the law practice
specified in the instrument of appointment.

(3) An investigator may, with the Society's approval, appoint an
assistant.

261. Investigations

(1)  The instrument of appointment may authorise the investigator to
conduct either or both of the following:

(@ routineinvestigations on aregular or other basis;

(b) investigations in relation to particular alegations or suspicions
regarding trust money, trust property, trust accounts or any other
aspect of the affairs of alaw practice.

(2)  Theprincipal purposes of an investigation are:

(8  to ascertain whether the law practice has complied with or is
complying with the requirements of this Part and the regulations
under this Part; and

(b)  todetect and prevent fraud or defalcation.

(3) However, subsection (2) does not limit the scope of the
investigation or the powers of the investigator.
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262. Application of Chapter 6

Subdivision.

263.

Chapter 6 (Investigatory powers) applies to an investigation under this

Investigator'sreport

As soon as practicable after completing the investigation, the investigator
must give awritten report of the investigation to the Law Society.

264. Confidentiality by investigator

265.

@
@

(b)

An investigator commits an offenceif the investigator:

does something that discloses to another person information in an
investigator's report or acquired in carrying out an investigation
("protected information™); and

Is reckless about whether:

0] the information is protected information; or

(i) doing the thing would result in the information being
disclosed.

Maximum penalty: 500 penalty units or imprisonment for 6 months.

(2)
@

()

(©

Subsection (1) does not apply to the disclosure of information:

to the practice that or person who is a subject of the investigation or
report; or

necessary for properly conducting the investigation and making the
report of the investigation; or

under section 624 (Permitted disclosure of confidential
information).

When costs of investigation ar e debt

@D
@

(b)

This section appliesif:

an investigator specifies in a report of an investigation there is
evidence that a breach of this Act has been committed or that fraud
or defalcation has been committed; and

the Law Society is satisfied the breach is intentional or of a
substantial nature.
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(20 The Society may decide that the whole or part of the costs of
carrying out the investigation is payable to the Society and may specify the
amount payable.

(3) The amount specified is a debt owing to the Society by the law
practice whose affairs are under investigation.

(4)  The Society must, before seeking to recover the amount payable,
give the law practice an information notice about the Society's decision and the
amount specified as being payable.

Subdivison 2 — External examinations
266. Designation of external examiners

(1) The Law Society may, in writing, designate persons ("designated
persons') as being digible to be appointed as external examiners.

(2)  Only designated persons may be appointed as external examiners.

(3) A person appointed as an external examiner may, with the Society's
approval, appoint an assistant.

(4)  Anemployee or agent of the Society may be a designated person.
(5)  The Society may revoke a person's designation under this section.
267. Designation and appointment of associates as external examiners

(1) The Law Society may designate an associate of a law practice
under this Subdivision only if the Society is satisfied it is appropriate to do so.

(20 However, an associate of a law practice cannot be appointed as an
external examiner under this Subdivision to examine the practice's trust records.

268. Trust recordsto be externally examined

(1) A law practice must, at least once in each financia year, have its
trust records externaly examined by an external examiner appointed under the
regulations.

(2) If alaw practice that isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, contravenes subsection (1), the
practitioner or practice commits an offence.

Maximum penalty: 20 penalty units.

(3) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1), each principal of the practice commits an offence.
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Maximum penalty: 20 penalty units.

(4)

The Law Society may appoint an external examiner to examine a

law practice's trust records if the Society is not satisfied:

@

()

()

the law practice has had its trust records externaly examined as
required by this section; or

an external examination of the practice's trust records has been
carried out under the regulations.

Without limiting section 285, this section has effect subject to any

exemptions provided by or given under the regulations from the requirement to
have trust records examined as otherwise required by this section.

(6)
liability.

An offence against subsection (2) or (3) is an offence of dtrict

269. Final examination of trust records

1)
@
()
()

This section appliesif alaw practice:
ceases to be authorised to receive trust money; or
ceases to engage in legal practicein thisjurisdiction.

The law practice must appoint an external examiner to examine the

practice's trust records:

@

()

3

@

()

(4)

in relation to the period since an externa examination was last
conducted; and

afterwards, in relation to each period comprisng a completed
period of 12 months or any remaining partly completed period,
during which the practice continued to hold trust money.

The law practice must give the Law Society:

a report of each examination under subsection (2) within 60 days
after the end of the period to which the examination relates; and

a statutory declaration in the approved form within 60 days after
ceasing to hold trust money.

The law practice must ensure that, within 12 months after the law

practice ceases to be authorised to receive trust money or ceases to engage in
legal practicein thisjurisdiction:

@

any general trust account maintained by the law practice in this
jurisdiction is closed; and
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(b)  trust money held in any such account is dealt with as required by
this Act (such as by being disbursed in accordance with a direction
given by the person on whose behalf it was received).

(5) If alaw practicethat isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, contravenes subsection (2) or (4),
the practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(6) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (2) or (4), each principa of the practice commits an
offence.

Maximum penalty: 500 penalty units.

(7)  If alaw practice that isan Australian legal practitioner who isa sole
practitioner, or an incorporated legal practice, contravenes subsection (3), the
practitioner or practice commits an offence.

Maximum penalty: 20 penalty units.

(8) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (3), each principal of the practice commits an offence.

Maximum penalty: 20 penalty units.

(99 If an Audtrdian lega practitioner dies, the practitioner's lega
persona representative must comply with this section as if the representative
were the practitioner.

(10) Thissection does not affect any other requirements under this Part.

270. Examination of affairs in connection with examination of trust
records

(1) An externa examiner appointed to examine a law practice's trust
records may examine the affairs of the practice for and in connection with an
examination of the trust records.

(20 If the law practice is an incorporated legal practice or
multi-disciplinary partnership, the reference in subsection (1) to the affairs of the
law practice extends to the affairs of the incorporated legal practice or
multi-disciplinary partnership or of an associate, so far asthey are relevant to trust
money, trust records and associated matters.

(3) A reference in this Subdivison and Chapter 6 (Investigatory
powers) to trust records includes a reference to the affairs of a law practice that
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may be examined under this section for and in connection with an examination of
the practice's trust records.

271. Carrying out examination

(1) Chapter 6 (Investigatory powers) applies to an externa
examination under this Subdivision.

(2)  Subject to Chapter 5, an external examination of trust records must
be carried out in accordance with the regulations.

(3)  Without limiting subsection (2), the regulations may provide for
any of thefollowing:

(@  the standards to be adopted and the procedures to be followed by
external examiners,

(b) the form and content of an external examiner's report on an
examination.

272. External examiner'sreport

As soon as practicable after completing an external examination, an
external examiner must give a written report of the examination to the Law
Society.

273. Confidentiality of external examiner
(1) Anexternal examiner commits an offence if the examiner:

(@  does something that discloses to another person information in an
examiner's report or acquired in carrying out an examination
("protected information™); and

(b)  isrecklessabout whether:
() the information is protected information; or

(i) doing the thing would result in the information being
disclosed.

Maximum penalty: 500 penalty units or imprisonment for 6 months.
(2)  Subsection (1) does not apply to the disclosure of information:

(@  necessary for properly conducting the examination and making the
report of the examination; or

(b) to an investigator or supervisor, manager or receiver appointed
under this Act; or
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(c) if the law practice is an incorporated law practice — to a receiver,
receiver and manager, liquidator (including a provisional
liquidator), controller, administrator or deed of administrator
appointed for the practice under the Corporations Act; or

(d) tothelaw practice concerned or an associate of the law practice; or

(6) under section 624 (Permitted disclosure of confidential
information).

274. Law practiceliablefor costs of examination

(1) A law practice whose trust accounts have been externally examined
must pay the costs of the examination.

(2)  If the Law Society appointed the external examiner to carry out the
examination, the Society may specify the amount payable as the costs of the
examination and the specified amount is a debt payable to it by the law practice.

(3) The Society must, before seeking to recover the amount payable,
give the law practice an information notice about the Society's decision and the
amount specified as being payable.

Subdivision 3 — General matters
275. Appeals

(1) A law practice may appeal to the Supreme Court against a decision
of the Law Society:

(@  under section 265 as to the amount of the costs of carrying out an
investigation payable by the law practice; or

(b)  under section 274 as to the amount of the costs of the examination
and payable by the law practice.

(2) Theappea must be started by filing notice of appeal within 28 days
after receiving the information notice.

(3) The Court may make any order it considers appropriate on the
appedl.

Division 4 —Provisonsrelating to ADIs
276. Approval of ADIsand general trust accounts
(1) TheLaw Society may approve:
(@ ADIs a which trust accounts to hold trust money may be

maintained; and
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(b)  trust accounts at approved ADIsto hold trust money.

(2)  The Society may approve trust accounts only if the interest paid on
the accountsis at or above:

(@  therate decided by the Attorney-Generd; or

(b) if arate is not decided under paragraph () — the rate agreed
between the ADI and the Society.

(3) The Society may impose conditions of the kind prescribed by the
regulations on an approval under this section when the approval is given or during
the currency of the approval.

277. ADI not subject to certain obligationsand liabilities
(1) AnADI at which atrust account is maintained by alaw practice:

(@  isnot under any obligation to control or supervise transactions in
relation to the account or to see to the application of money
disbursed from the account; and

(b)  does not have, in relation to any liability of the law practice to the
ADI, any recourse or right (whether by way of set-off
counterclaim, charge or otherwise) against money in the account.

(2)  Subsection (1) does not relieve an ADI from any liability to which
it is subject apart from this Act.

278. Reports, recordsand infor mation
(1) AnADI commits an offenceif:
(@  atrust account is maintained with the ADI; and
(b)  the ADI becomes aware of a deficiency in the account; and

(c)  the ADI failsto report the deficiency to the Law Society as soon as
practicable after becoming aware of the deficiency.

Maximum penalty: 100 penalty units.
(20  AnADI commits an offenceif:
(@  atrust account ismaintained at the ADI; and

(b)  the ADI has reason to believe that an offence has been committed
in relation to the account; and
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(c) the ADI fails to report the belief to the Law Society as soon as
practicable after forming the belief.

Maximum penalty: 100 penalty units.

(3) An ADI commits an offence if it fails to give the Law Society a
report about atrust account in accordance with the regulations.

Maximum penalty: 100 penalty units.
(4)  AnADI commits an offenceif:
(@  atrust account is maintained with the ADI by alaw practice; and

(b)  aninvestigator or external examiner produces to the ADI evidence
of the appointment of the investigator or externa examiner in
relation to the law practice; and

(c)  aninvestigator or external examiner requiresthe ADI:

0] to produce for inspection or copying by the investigator or
external examiner any records relating to the trust account or
trust money deposited in the trust account; or

(i)  to give the investigator or external examiner full details of
any transactions relating to the trust account or trust money;
and

(d)  the ADI failsto comply with the requirement.
Maximum penalty: 100 penalty units.

(5) An offence against subsection (3) or (4) is an offence of strict
liability.

(6) Subsections (1) to (4) apply despite any law or duty of confidence
to the contrary.

(7)  An ADI or an officer or employee of an ADI is not liable to any
action for any loss or damage suffered by another person as aresult of:

(@  reporting adeficiency in accordance with subsection (1); or

(b)  making or furnishing a report in accordance with subsection (2)
or (3); or

(c)  producing records or providing details in accordance with
subsection (4).

08/09/06 15:38 Ref: LOO7bII 167 DRAFT ONLY



Legal Practitioners Act 2006

Division 5 — Statutory deposits
279. Statutory deposits

(1) Theregulations may require alaw practice to pay amounts out of a
general trust account of the practice into an ADI account maintained by the entity
prescribed by the regulations (the "statutory deposit holder").

(2)  Without limiting subsection (1), the regulations may provide for
any of thefollowing:

(@ the type of account to be maintained by the statutory deposit
holder;

(b)  theamount of the payments to be made;
(c)  theperson entitled to interest on the money in the account.

(3)  For the purposes of subsection (2)(c), the regulations may require
the ADI to pay interest to the statutory deposit holder.

(4)  Thissection applies despite any other provision of this Part.
280. Statusand repayment of deposited money

(1) Money paid under section 279 (Statutory deposits) into an ADI
account maintained by the statutory deposit holder:

(@ is held by the statutory deposit holder in trust for the law practice
depositing the money; and

(b) isrepayable on demand.
(2)  Subsection (1) does not excuse a contravention of section 279.

(3)  Until repaid, money deposited under section 279 may be invested
by the statutory deposit holder in accordance with Part 1 of the Trustee Act as if
the money were trust funds.

Division 6 — Miscellaneous matters
281. Restrictionson receipt of trust money

(1) A law practice (other than an incorporated legal practice) must not
receive trust money unless a principal holds an Australian practising certificate
authorising the receipt of trust money.

(2) If alaw practice that isan Australian legal practitioner who isasole
practitioner contravenes subsection (1), the practitioner commits an offence.
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Maximum penalty: 500 penalty units.

(3) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1), each principal of the practice commits an offence.

Maximum penalty: 500 penalty units.

(4)  Anincorporated legal practice commits an offenceif:
(@  thepractice receivestrust money; and

(b)  noneof thefollowing subparagraphs applies.

(1) at least one legal practitioner director of the practice holds
an Australian practising certificate authorising the receipt of
trust money;

(i) a person is holding an appointment under section 126
(Incorporated legal practice without lega practitioner
director) in relation to the practice and the person holds an
Audtrdlian practising certificate authorising the receipt of
trust money;

(iii)  the money is received in any period during which the
practice:

(A)  doesnot have any legal practitioner directors; and

(B) is not in default of director requirements under
section 126;

but there was, immediately before the start of that period, at
least one legal practitioner director of the practice who held
an Audtralian practising certificate authorising the receipt of
trust money.

Maximum penalty: 500 penalty units.

(5) An offence against subsection (2), (3) or (4) is an offence of strict
liability.
282. Application of Part to incorporated legal practicess and
multi-disciplinary partner ships

(1) The obligations imposed on law practices by this Part, and any
other provisions of this Act relating to trust money and trust accounts, apply to an
incorporated legal practice or multi-disciplinary partnership only in connection
with legal services provided by the practice or partnership.
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(2)  The regulations may provide that specified provisions of this Part,
and any other provisions of this Act relating to trust money and trust accounts:

(@  do not apply to incorporated legal practices or multi-disciplinary
partnerships or both; or

(b)  apply to them with specified modifications.
283. Disclosureto clients—money not received astrust money

(1) If money entrusted to a law practice is or becomes non-trust
money, the practice must, in accordance with this section and the regulations,
give written notice to the person who entrusted the money to the practice that:

(@  the money is not treated as trust money for the purposes of and is
not subject to any supervision, investigation or audit requirements
of thisAct; and

(b) aclam againg the Fiddity Fund under this Act cannot be made in
relation to the money.

(2) A notice under subsection (1) must be given to the person at the
time:

(@  the money was entrusted to the law practice — if the money was
non-trust money when it was entrusted to the practice; or

(b)  the money becomes non-trust money — if the money was trust
money when it was entrusted to the practice.

(3)  The regulations may make provision for or with respect to the way
in which the notice must be given and the contents of it.

(4) If alaw practice that isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, contravenes subsection (1), the
practitioner or practice commits an offence.

Maximum penalty: 100 penalty units.

(5) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1), each principal of the practice commits an offence.

Maximum penalty: 100 penalty units.

(6) An offence against subsection (4) or (5) is an offence of strict
lighility.

(7)  Inthissection:
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"non-trust money" means money that is not trust money for the purposes
of this Act because of section 234 or because of a determination
under section 235.

284. Disclosure of accounts used to hold money entrusted to legal
practitioners

(1) A law practice mugt, in accordance with the regulations, give notice
to the Law Society of the details required by the regulations of each account
maintained at an ADI in which the practice or any legal practitioner associate of
the practice holds money entrusted to the practice or legal practitioner associate.

(2)  Subsection (1) applies whether or not the money is trust money and
whether or not section 234 or 235 applies to the money.

(3) If alaw practicethat isan Australian legal practitioner who isa sole
practitioner, or an incorporated legal practice, contravenes subsection (1), the
practitioner or practice commits an offence.

Maximum penalty: 100 penalty units.

(4) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1), each principal of the practice commits an offence.

Maximum penalty: 100 penalty units.

(5) An offence against subsection (3) or (4) is an offence of dtrict
liability.

285. Regulations

(1)  The regulations may make provision for or with respect to any
matter to which this Part relates, including for or with respect to the following:

(@ the establishment, maintenance and closure of genera trust
accounts and controlled money accounts,

(b) the way of recelving, depositing, withdrawing, making records
about and otherwise dealing with and accounting for trust money;

(o)  thenotification to the Law Society of information relating directly
or indirectly to matters to which this Part relates, including
information about any of the following:

0] trust accounts, trust money and trust records;

(i)  the proposed or actua termination of a law practice that
holds trust money;
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(iii)  the proposed or actual termination of engaging in legal
practice in this jurisdiction by a law practice that holds trust
money;

(iv)  the proposed or actual restructuring of the business of alaw
practice so that it no longer holds or no longer will hold trust
money;

the creation and exercise of liens over trust money;

providing exemptions, or providing for the giving of exemptions,
from all or any specified requirements of this Part.

Without limiting subsection (1)(a) and (b), the regulations may

provide for any of the following:

@
()
(©

(d)

(€)
(f)

the keeping and reconciliation of trust records,
the establishment and keeping of trust ledger accounts;

the establishment and keeping of records about controlled money
and transit money;;

the establishment and keeping of registers of powers and estates
where trust money is involved,

the recording of information about the investment of trust money;

the furnishing of statements regarding trust money.

PART 3.2—-ADVERTISING LEGAL SERVICESFOR PERSONAL

INJURY CLAIMS

286. Application of Part

1)

This Part does not apply in relation to the following advertisements

and publications:

@

()

(©

an advertisement or publication published by an Australian legal
practitioner about making a clam or engaging an Australian lega
practitioner for making aclam;

an advertisement or publication made for the purpose of educating
people about the content of the law or their rights, liabilities and
duties under the law;

an advertisement or publication made for the purpose of identifying
people who are entitled to become parties to a class action specified
in the advertisement or publication;
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(d) an advertisement or publication made under a statutory power or
function;

(e) an advertisement or publication made by the Northern Territory
Lega Aid Commission in relation to the Legal Aid Contingency
Fund established by section 44 of the Legal Aid Act;

() an advertisement or publication made for the purpose of confirming
the existence of a contractual relationship between an Australian
legal practitioner and another entity under which the practitioner is
to provide legal servicesfor personal injury claims;

(g) anadvertisement or publication prescribed by the regulations.

(2)  Inaddition, this Part does not apply in relation to statements made
by any of the following persons about making, or engaging an Australian legal
practitioner for making, aclaim:

(@  aperson holding an office (whether in or outside the Territory) in
the course of carrying out the functions of the office;

(b)  aperson prescribed by the regulations.
287. Definitions
In this Part:

"claim" means a claim for compensation or damages under an Act or other
law for a personal injury;

“employment" includes self-employment;

"hogpital” includes a nursing home, community health facility, medical
centre, physiotherapist's rooms, dentist's surgery, hostel and any
other premises occupied or used in relation to:

(@  receiving, examining, caring for or treating a person who is
injured, sick or mentaly ill; or

(b)  providing aservice for maintaining, improving or restoring a
person's health and wellbeing;

"Incident" includes an accident, circumstance, act or omission;
"newspaper” includes amagazine, journal, periodical and directory;

"personal injury”, see section 3 of the Personal Injuries (Liabilities and
Damages) Act;

"potential claimant” means.
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(@  aperson who may be entitled to make a claim because the
person suffers or may suffer a persona injury arising out of
an incident; or

(b)  another person who has or may be entitled to make a clam
in relation to a person mentioned in paragraph (a);

"reward" includes:

(@ a bonus, commission, cash payment, deduction, discount,
rebate, remission or other valuable consideration; and

(b)  employment, or an agreement to employ, in any capacity.
288. Restriction on advertising in relation to personal injury claims
(1) AnAudtralian legal practitioner commits an offenceif:

(@  the practitioner publishes, or causes to be published, a statement;
and

(b)  thepractitioner does so with the intention that a person:
(1) make aclam; and

(i)  engage alega practice named in the statement for making a
claim.

Maximum penalty: 50 penalty units.

(2)  Subsection (1) does not apply if an Australian legal practitioner or a
person acting for an Australian legal practitioner advertises legal services for
making claims for personal injuries by a complying statement.

(33 A complying statement is a statement that is published under
section 289 and specifies only the following:

(@  thenameand contact details of:
(1) the legal practitioner; or
(i)  thelegal practitioner's law practice; or

(iii)  another lega practitioner or another legal practitioner's law
practice by whom the lega practitioner or person is
employed or engaged,;

(b)  details about any area of specidity of a legal practitioner or law
practice mentioned in paragraph (a).
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(4) In addition, subsection (1) does not apply if the statement is
published under the legal profession rules.

289. Permitted methods of advertising

(1) A statement under section 288 must be published in one of the
following ways:

(@  publication in an edition of a newspaper;

(b)  publication on the Internet of an electronic version of an edition of
anewspaper if:

0] the statement is reproduced as published in the hard copy
edition of the newspaper; and

(i)  the newspaper is published independently of the legal
practitioner;

(c)  publication on the Internet as part of the contents of a directory or
database that is published or maintained independently of the legal
practitioner;

(d)  public exhibition of the statement in, on, over or under a building,
vehicle or place or in the air in view of a person on a public place
other than exhibition of the statement in or on a hospital;

(e) display of the statement on a printed document gratuitously sent or
delivered to anyone or thrown or left on a vehicle or on premises
occupied by anyone, other than display on a printed document
gratuitously sent or delivered to a hospital, Ieft in a hospital or left
on avehiclein the vicinity of ahospitd;

) display of the statement on a printed document given to a person as
areceipt or record for atransaction.

(2)  For subsection (1)(b), an edition of a newspaper, or a directory or
database published on the Internet, is published or maintained independently of a
legal practitioner only if:

(@ itisnot published or maintained by the legal practitioner, another
legal practitioner in the same law practice as the legal practitioner
or an employee employed or engaged by the legal practitioner or
law practice; and

(b) it is published or maintained by a person in the ordinary course of
conducting the person's business or affairs.
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290. Prohibition against touting for potential claimants
(1) A person commits an offence if the person:

(@ isatthe sceneof anincident, or at a hospital after an incident, at or
from which another person alegedly suffers or suffered a personal
injury; and

(b)  solicits or induces a potential claimant involved in the incident to
make a claim.

Maximum penalty: 50 penalty units.

Examples of persons for subsection (1)(a)
A police officer, medical practitioner, nurse, hospital worker, ambulance officer, emergency
services officer or tow truck operator.

(2) A person commits an offence if the person:

(@  for the person's employment:

(1) obtains information about an incident at or from which a
person allegedly suffered a persona injury; or

(i)  has contact with a potential claimant that substantially arises
because of an incident at or from which a person allegedly
suffered apersond injury; and

(b)  solicits or induces a potential claimant involved in the incident to
make a claim.

Maximum penalty: 50 penalty units.

(3)  Subsections (1) and (2) do not apply to a person (the "discloser™)
who discloses the name or address of another person involved in an incident to a
legal practitioner if:

(@  thediscloser isaclient of the practitioner or alaw practice of which
the practitioner is a member for the purpose of making a claim or
exercising alegal right arising out of the incident; and

(b)  in the circumstances, it is reasonable for the discloser to think the
discloser may be entitled to make a claim or exercise a lega right
mentioned in paragraph (a); and

(c) thedisclosure isfor the purpose of making the claim or exercising
the legd right.
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Also, subsections (1) and (2) do not apply if the disclosure is not

likely to result in a potential claimant involved in the incident being solicited or
induced to make aclaim.

291.

()

In this section:

"member", of alaw practice, means.

(@ if the law practice is condtituted by an Austraian lega
practitioner who is a sole practitioner —the practitioner; or

(b) if the law practice is a law firm — each partner, and each
employee of the law firm, who isalegal practitioner; or

(o) if the law practice is an incorporated legal practice — each
legal practitioner director and each employee of the
incorporated legal practice who isalegal practitioner; or

(d) if the law practice is a multi-disciplinary partnership — each
lega practitioner partner and each employee of the multi-
disciplinary partnership who isalegal practitioner.

Prohibition against paying or touting for potential claimants

(1)
@

()

A person commits an offence if the person:

rewards another person for soliciting or inducing a potential
claimant to make aclaim; or

seeks a reward for soliciting or inducing a potential claimant to
make a claim.

Maximum penalty: 50 penalty units.

2
@

()

Subsection (1) does not apply merely because:

if the person is not a lega practitioner or person acting for a legal
practitioner — the person advertises or advertised, in the ordinary
course of conducting the person's business as an advertiser or
publisher, legal services about claims; or

if the person is a lega practitioner or person acting for a legal
practitioner — the person charges or charged a potential claimant a
fee for lega services provided to the potentia claimant as part of
making aclaim.
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PART 3.3-COSTSDISCLOSURE AND ASSESSMENT

Divison 1 — Preliminary matters

292. Purposesof Part

The purposes of this Part are asfollows:

@

()

(©
()

to provide for law practices to make disclosures to clients and
prospective clients regarding legal costs;

to regulate the making of costs agreements in relation to legal
services, including conditional costs agreements,

to regulate the hilling of costsfor legal services,

to provide a mechanism for the review of legal costs and the setting
aside of certain costs agreements.

293. Interpretation

1)

In this Part:

"bill" means abill of costsfor providing legal services,

"conditional costs agreement” means a costs agreement that provides that

the payment of some or all of the legal costs is conditional on the
successful outcome of the matter to which the costs relate, as
referred to in section 316 (Conditiona costs agreement), but does
not include a costs agreement to the extent to which section 318(1)
(Contingency fees prohibited) applies;

"costs" includes fees, charges, disbursements, expenses and remuneration;

"costs agreement” means an agreement about the payment of legal costs,

"costs assessment” means an assessment of legal costs under Division 8;

"costs assessor" means a person appointed as a costs assessor under

section 365;

"disbursements” includes outlays;

“fixed costs provisions' means a determination, scale, arrangement or

other provision fixing the costs or maximum costs of any legal
services that is made by or under legidation;

“itemised bill" means a bill that specifies in detail how the lega costs are

made up in a way that would allow them to be assessed under
Division 8;
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"litigious matter" means a matter that involves, or is likely to involve, the
issue of proceedingsin acourt or tribunal;

“lump sum bill"* means a bill that describes the legal services to which it
relates and specifies the total amount of the legal costs;

"public authority" means an authority or body (whether a body corporate
or not) established or incorporated for a public purpose by alaw of
a jurisdiction or of the Commonwealth, and includes a body
corporate incorporated under a law of a jurisdiction or of the
Commonwealth in which ajurisdiction or the Commonwealth has a
controlling interest;

"sophisticated client® means a client to whom, because of
section 304(1)(c) or (d), disclosure under section 301 or 302(1) is
or was not required;

“third party payer”, see section 294 (Termsrelating to third party payers);

"uplift fee" means additional lega costs (excluding disbursements)
payable under a costs agreement on the successful outcome of the
matter to which the agreement rel ates.

(2) InthisPart, areferenceto alaw practice includes areference to:

(@ for a person who was a sole practitioner when the legal services
concerned were provided:

0] the former sole practitioner; and
(i)  theexecutor of thewill of the former sole practitioner; and

(iii)  the trustee or administrator of the estate of the former sole
practitioner; and

(b)  subject to any other applicable arrangements:

(1) the persons who were the partners of a former law firm or
multi-disciplinary partnership when the legal services
concerned were provided; and

(i)  for alaw firm or multi-disciplinary partnership if there has
been a change of partners since the legal services concerned
were provided — subject to any other applicable
arrangements, the firm or partnership as currently
constituted; and

(iii)  theassignee of alaw practice or former law practice; and
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(iv) the receiver of a law practice or former law practice
appointed under this Act; and

aperson of aclass prescribed by the regulations.

294. Termsrelatingtothird party payers

@
@

(b)

(©

2

For the purposes of this Part:

a person is a third party payer, in relation to a client of a law
practice, if the person is not the client and:

(1) isunder alegal obligation to pay al or any of a part of abill
for legal costsfor legal services provided to the client; or

(i)  being under that obligation, has already paid al or a part of
the legd costs, and

a third party payer is an associated third party payer if the legal
obligation referred to in paragraph (a) is owed to the law practice,
whether or not it is aso owed to the client or another person; and

athird party payer is a non-associated third party payer if the legal
obligation referred to in paragraph (@) is owed to the client or
another person but not the law practice.

The legal obligation referred to in subsection (1) can arise by or

under contract or legidation or otherwise.

3

A law practice that retains another law practice on behalf of aclient

isnot on that account athird party payer in relation to that client.

Division 2 — Application of Part

295. Application of Part —first instructionsrule

This Part applies to a matter if the client first instructs the law practice in
relation to the matter in thisjurisdiction.

296. Part also appliesby agreement or at client'seection

(1)

@

This Part applies to a matter if:
either:
(1) this Part does not currently apply to the matter; or

(i)  itisnot possibleto decide the jurisdiction in which the client
first instructs the law practice in relation to the matter; and
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(b) either:

0] the legal services are or will be provided wholly or primarily
inthisjurisdiction; or

(i)  thematter has a substantial connection with thisjurisdiction;
or both; and
(o either:

0] the client accepts, in writing or by other conduct, a written
offer to enter into an agreement under subsection (2)(a) in
respect of the matter; or

(i)  theclient gives a notice under subsection (2)(b) in respect of
the matter.

(2)  For the purposes of subsection (1)(c), the client may:

(@  accept, inwriting or by other conduct, a written offer that complies
with subsection (3) to enter into a written agreement with the law
practice that this Part isto apply to the matter; or

(b)  notify the law practice in writing that the client requires this Part to
apply to the matter.

(3)  Anoffer referred to in subsection (2)(a) must clearly specify:

(@  thatitisan offer to enter into an agreement that this Part isto apply
to the matter; and

(b)  that the client may accept it in writing or by other conduct; and
(c)  thetypeof conduct that will constitute acceptance.

(4) A notification has no effect for the purposes of subsection (2)(b) if
it is given after the period of 28 days after the law practice discloses to the client
(under a corresponding law) information about the client's right to make a
notification of that kind but nothing in this subsection prevents an agreement
referred to in subsection (2)(a) from coming into effect at any time.

297. Displacement of Part

(1)  This section appliesif this Part applies to a matter by the operation
of section 295 (Application of Part — first instructions rule) or 296 (Part also
applies by agreement or at client's election).

(2)  ThisPart ceasesto apply to the matter if:
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(@  ether:

0] the legal services are or will be provided wholly or primarily
in another jurisdiction; or

(i) the matter has a substantial connection with another
jurisdiction;

or both; and
(b) either:

(1) the client enters under the corresponding law of the other
jurisdiction into an agreement with the law practice that the
corresponding provisions of the corresponding law apply to
the matter; or

(i)  the client notifies under the corresponding law of the other
jurisdiction (and within the time alowed by the
corresponding law) to the law practice in writing that the
client requires the corresponding provisons of the
corresponding law to apply to the matter.

(3)  Nothing in this section prevents the application of this Part to the
matter by means of alater agreement or notice under section 296.

298. How and whereclient first instructslaw practice

A client first instructs a law practice in relation to a matter in a particular
jurisdiction if the law practice first receives instructions from or on behalf of the
client in relation to the matter in that jurisdiction, whether in person or by post,
telephone, fax, email or other form of communication.

299. When does matter have substantial connection with thisjurisdiction

The regulations may prescribe the circumstances in which, or the rules to
be used to determine whether, a matter has or does not have a substantial
connection with thisjurisdiction for the purposes of this Part.

300. What happenswhen different laws apply to matter

(1)  This section appliesif this Part applies to a matter for a period and
acorresponding law applies for another period.

(2)  If this Part applied to a matter for a period and a corresponding law
applies to the matter afterwards, this Part continues to apply in respect of legal
costs (if any) incurred while this Part applied to the matter.
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(3) If acorresponding law applied to a matter for a period and this Part
applies to the matter afterwards, this Part does not apply in respect of legal costs
(if any) incurred while the corresponding law applied to the matter, so long as the
corresponding law continues to apply in respect of those costs.

(4  However:

(@  theclient may enter into a written agreement with the law practice
that the cost assessment provisions of this Part are to apply in
respect of all legal costs incurred in relation to the matter, and
Division 8 (Costs assessment) accordingly applies in respect of
those legal costs; or

(b) if the client enters into a written agreement with the law practice
that the cost assessment provisions of a corresponding law are to
apply in respect of all legal costs incurred in relation to the matter,
Division 8 accordingly does not apply in respect of those lega
Ccosts.

(5) A written agreement referred to in subsection (4) need not be
signed by the client but in that case the client's acceptance must be communi cated
to the law practice by fax, email or some other written form.

(6) If acorresponding law applied to a matter for a period and this Part
applies to the matter afterwards, this Part does not require disclosure of any
matters to the extent that they have aready been disclosed under a corresponding
law.

(7)  Thissection has effect despite any other provisions of this Part.
Division 3 — Costs disclosure
301. Disclosureof coststo clients

(1) A law practice must disclose to a client in accordance with this
Division:

(@  thebasisonwhich lega costs will be calculated, including whether
afixed costs provision applies to any of the legal costs; and

(b) theclient'sright to:
() negotiate a costs agreement with the law practice; and
(i)  receiveahill fromthe law practice; and

(iii)  request an itemised bill within 30 days after receipt of a
lump sum bill; and
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(iv) be notified under section 308 (Ongoing obligation to
disclose) of any substantial change to the matters disclosed
under this section; and

an estimate of the total legal costs if reasonably practicable or, if
that is not reasonably practicable:

() arange of estimates of the total legal costs; and

(i)  an explanation of the maor variables that will affect the
calculation of those costs; and

details of the intervals (if any) at which the client will be billed; and

the rate of interest (if any) that the law practice charges on overdue
legal costs, whether that rate is a specific rate of interest or is a
benchmark rate of interest (as referred to in subsection (2)); and

if the matter isalitigious matter, an estimate of:

0] the range of costs that may be recovered if the client is
successful in the litigation; and

(i)  the range of costs the client may be ordered to pay if the
client is unsuccessful; and

the client's right to progress reports in accordance with section 310
(Progress reports); and

details of the person whom the client may contact to discuss the
legal costs; and

the following avenues that are open to the client in the event of a
disputeinrelation to lega costs:

0] costs assessment under Division 8;

(i)  the setting aside of a costs agreement under section 321
(Setting aside costs agreements);

(iii)  mediation under Division 7; and

any time limits that apply to the taking of any action referred to in
paragraph (i); and

that the law of this jurisdiction applies to lega costs in relation to
the matter; and

information about the client's right:
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(1) to accept under a corresponding law a written offer to enter
into an agreement with the law practice that the
corresponding provisions of the corresponding law apply to
the matter; or

(i)  to notify under a corresponding law (and within the time
allowed by the corresponding law) to the law practice in
writing that the client requires the corresponding provisions
of the corresponding law to apply to the matter.

(2)  For the purposes of subsection (1)(e), a benchmark rate of interest
is arate of interest for the time being equal to or calculated by reference to arate
of interest that is specified or determined from time to time by an ADI or another
body or organisation, or by or under other legidation, and that is publicly
available.

(3)  The regulations may make provision for or with respect to the use
of benchmark rates of interest, and in particular for or with respect to permitting,
regulating or preventing the use of particular benchmark rates or particular kinds
of benchmark rates.

(4)  For the purposes of subsection (1)(f), the disclosure must include:

(@ a statement that an order by a court for the payment of costs in
favour of the client will not necessarily cover the whole of the
client'slega costs; and

(b)  if applicable, a statement that disbursements may be payable by the
client even if the client entersinto a conditional costs agreement.

(5) A law practice may disclose any or al of the details referred to in
subsection (1)(b)(i) to (i), (g), (i), (j) and (I) in or to the effect of the form
prescribed by the regulations, and if it does so the practice is taken to have
complied with this section in relation to the detail s so disclosed.

302. Disclosureif another law practiceisto beretained

(1) If alaw practice intends to retain another law practice on behalf of
a client, the first law practice must disclose to the client the details specified in
section 301(1)(a), (c) and (d) (Disclosure of costs to clients) in relation to the
other law practice, in addition to any information required to be disclosed to the
client under section 301.

(2) A law practice retained or to be retained on behalf of a client by
another law practice is not required to make disclosure to the client under
section 301, but must disclose to the other law practice the information necessary
for the other law practice to comply with subsection (1).
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(3) Thissection does not apply if the first law practice ceases to act for
the client in the matter when the other law practice is retained.
Example for section 302

If abarrister isretained by a firm of solicitors on behalf of a client of the firm, the barrister must
disclose to the firm details of the barrister's legal costs and billing arrangements, and the firm
must disclose those details to the client. The barrister is not required to make a disclosure
directly to the client.

303. How and when must disclosure be madeto client

(1)  Disclosure under section 301 must be made in writing before, or as
soon as practicable after, the law practice is retained in the matter.

(2)  Disclosure under section 302(1) must be made in writing before, or
as soon as practicable after, the other law practice is retained.

(3)  Disclosure made to a person before the law practiceisretained in a
matter is taken to be disclosure for sections 301 and 302.

304. Exceptionstorequirement for disclosure

(1)  Disclosure under section 301 or 302(1) is not required to be made
in any of the following circumstances:

(@ if thetotal legal costs in the matter, excluding disbursements, are
not likely to exceed $1 500 (exclusive of GST) or the amount
prescribed by the regulations (whichever is higher);

) if:

(1) the client has received one or more disclosures under
section 301 or 302(1) from the law practice in the previous
12 months; and

(i)  the client has agreed in writing to waive the right to
disclosure; and

(iii) a principa of the law practice decides on reasonable
grounds that, having regard to the nature of the previous
disclosures and the relevant circumstances, the further
disclosure is not warranted;

(o iftheclientis:
(1) alaw practice or an Australian legal practitioner; or

(i)  apublic company, asubsidiary of a public company, alarge
proprietary company, a foreign company, a subsidiary of a
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foreign company or a registered Australian body (each
within the meaning of the Corporations Act); or

a financial services licensee (within the meaning of that
Act); or

a liquidator, administrator or recelver (as respectively
referred to in that Act); or

a partnership that carries on the business of providing
professional services if the partnership consists of more
than 20 members or if the partnership would be a large
proprietary company (within the meaning of that Act) if it
were a company; or

a proprietary company (within the meaning of that Act)
formed for the purpose of carrying out ajoint venture, if any
shareholder of the company is a person to whom disclosure
of costsis not required; or

an unincorporated group of participantsin a joint venture, if
any member of the group is a person to whom disclosure of
costsis not required; or

a local government council constituted under a law of a
jurisdiction or the Commonwealth; or

a Minister of the Crown in right of a jurisdiction or the
Commonweadlth acting in his or her capacity as such, or a
government department or public authority of a jurisdiction
or the Commonwealth;

if the legal costs or the basis on which they will be calculated have
or has been agreed as aresult of atender process;

if the client will not be required to pay the legal costs or they will
not otherwise be recovered by the law practice, including, for
example, if the law practice actsin the matter on a pro bono basis;

in any circumstances prescribed by the regulations.

Despite subsection (1)(a), if alaw practice becomes aware that the
total legal costs are likely to exceed $1 500 (exclusive of GST) or the amount
prescribed by the regulations (whichever is higher), the law practice must disclose
the matters in section 301 or 302 to the client as soon as practicable.

A law practice must ensure awritten record of aprincipal’s decision

that further disclosure is not warranted as mentioned in subsection (1)(b) is made
and kept with the files relating to the matter concerned.
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The reaching of a decision referred to in subsection (3) otherwise

than on reasonable grounds is capable of congtituting unsatisfactory professional
conduct or professional misconduct on the part of the principal.

()
@

()

(©

Nothing in this section affects or takes away from any client's right:

to progress reports in accordance with section 310 (Progress
reports); or

to obtain reasonable information from the law practice in relation to
any of the matters specified in section 301; or

to negotiate a costs agreement with a law practice and to obtain a
bill from the law practice.

305. Additional disclosure— settlement of litigious matters

@D

If alaw practice negotiates the settlement of a litigious matter on

behaf of a client, the law practice must disclose to the client, before the
settlement is executed:

@

(b)

)

a reasonable estimate of the amount of legal costs payable by the
client if the matter is settled (including any legal costs of another
party that the client isto pay); and

a reasonable estimate of any contributions towards those costs
likely to be received from another party.

A law practice retained on behalf of aclient by another law practice

is not required to make a disclosure to the client under subsection (1), if the other
law practice makes the disclosure to the client before the settlement is executed.

306. Additional disclosure—uplift fees

(1)

If a costs agreement involves an uplift fee, the law practice must,

before entering the agreement, disclose to the client in writing:

@
(b)
(©
2)

the practice's usual fees; and
the uplift fee or basis of the calculation of the uplift fee; and
reasons why the uplift fee is warranted.

A law practice is not required to make a disclosure under

subsection (1) to a sophisticated client.

307. Form of disclosure

@

Written disclosuresto aclient under this Division:

08/09/06 15:38 Ref: LOO7bII 188 DRAFT ONLY



Legal Practitioners Act 2006

(@  must be expressed in clear plain language; and

(b) may be in a language other than English if the client is more
familiar with that language.

(2)  If thelaw practice is aware that the client is unable to read, the law
practice must arrange for the information required to be given to a client under
this Divison to be conveyed ordly to the client in addition to providing the
written disclosure.

308. Ongoing obligation to disclose

A law practice must, in writing, disclose to a client any substantial change
to anything included in a disclosure aready made under this Division as soon as
Is reasonably practicable after the law practice becomes aware of that change.

309. Effect of failureto disclose

(1) If alaw practice does not disclose to a client or an associated third
party payer anything required by this Divison to be disclosed, the client or
associated third party payer (as the case may be) need not pay the legal costs
unless they have been assessed under Division 8.

Note for subsection (1)

Under section 349, the costs of an assessment in these circumstances are generally payable by
the law practice.

(20 A law practice that does not disclose to a client or an associated
third party payer anything required by this Divison to be disclosed may not
maintain proceedings against the client or associated third party payer (asthe case
may be) for the recovery of legal costs unless the costs have been assessed under
Division 8.

(3) If alaw practice does not disclose to a client or an associated third
party payer anything required by this Division to be disclosed and the client or
associated third party payer has entered a costs agreement with the law practice,
the client or associated third party payer may also apply under section 321
(Setting aside costs agreements) for the costs agreement to be set aside.

(4) If alaw practice does not disclose to a client or an associated third
party payer anything required by this Divison to be disclosed, then, on an
assessment of the relevant legal costs, the amount of the costs may be reduced by
an amount considered by the costs assessor to be proportionate to the seriousness
of thefailureto disclose.

(5) If alaw practice retains another law practice on behalf of a client
and the first law practice fails to disclose something to the client soley because
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the retained law practice failed to disclose relevant information to the first law
practice as required by section 302(2), then subsections (1) to (4):

(@  do not apply to the lega costs owing to the first law practice on
account of legal services provided by it, to the extent that the
non-disclosure by the first law practice was caused by the failure of
the retained law practice to disclose the relevant information; and

(b)  doapply to the legal costs owing to the retained law practice.

(6) In a matter involving both a client and an associated third party
payer where disclosure has been made to one of them but not the other:

(@  subsection (1) does not affect the liability of the one to whom
disclosure was made to pay the legal costs; and

(b)  subsection (2) does not prevent proceedings being maintained
against the one to whom the disclosure was made for the recovery
of those legal costs.

(7)  Failure by alaw practice to comply with this Division is capable of
congtituting unsatisfactory professional conduct or professional misconduct on
the part of any Australian legal practitioner or Australian-registered foreign
lawyer involved in the failure.

310. Progressreports
(1) A law practice must give a client, on reasonable request:

(@  a written report of the progress of the matter in which the law
practice is retained; and

(b)  awritten report of the legal costs incurred by the client to date, or
sincethelast bill (if any), in the matter.

(2) A law practice may charge a client a reasonable amount for areport
under subsection (1)(@ but must not charge a client for a report under
subsection (1)(b).

(3) A law practiceretained on behalf of aclient by another law practice
IS not required to give areport to the client under subsection (1), but must disclose
to the other law practice any information necessary for the other law practice to
comply with that subsection.

(4)  Subsection (3) does not apply if the other law practice ceases to act
for the client in the matter when the law practice is retained.
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311. Disclosureto associated third party payers

(1) If alaw practice is required to make a disclosure to a client of the
practice under this Division, the practice must, in accordance with subsections (2)
and (3), a'so make the same disclosure to any associated third party payer for the
client, but only to the extent that the details or matters disclosed are relevant to
the associated third party payer and relate to costs that are payable by the
associated third party payer in respect of legal services provided to the client.

(2) A disclosure under subsection (1) must be made in writing:
(@ a the time the disclosure to the client is required under this
Division; or

(b) if the law practice only afterwards becomes aware of the lega
obligation of the associated third party payer to pay legal costs of
the client — as soon as practicable after the practice became aware
of the obligation.

(3)  Section 307 (Form of disclosure) applies to a disclosure to an
associated third party payer under subsection (1) in the same way asit appliesto a
client.

(4)  Anassociated third party payer for aclient of alaw practice hasthe
same right to obtain reports under section 310 (Progress reports) of legal costs
incurred by the client, but only to the extent that the costs are payable by the
associated third party payer in respect of legal services provided to the client, and
the law practice must comply with that section accordingly.

Division 4 — Legal costs generally
312. Onwhat basislegal costsrecoverable
Subject to Division 2, legal costs are recoverable:
(@  inaccordance with an applicable fixed costs provision; or

(b) if paragraph (a) does not apply, under a costs agreement made in
accordance with Division 5 or the corresponding provisons of a
corresponding law; or

(c) if paragraphs (&) and (b) do not apply, according to the fair and
reasonable value of the legal services provided.

313. Security for legal costs

A law practice may take reasonable security from a client for legal costs
(including security for the payment of interest on unpaid legal costs) and may
refuse or cease to act for a client who does not provide reasonable security.
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314. Interest on unpaid legal costs

(1) A law practice may charge interest on unpaid legal costsif the costs
are unpaid for at least 30 days after the practice has given a bill for the costsin
accordance with this Part.

(20 A law practice may also charge interest on unpaid lega costs in
accordance with a costs agreement.

(3) A law practice must not charge interest under subsection (1) or (2)
on unpaid lega costs unless the bill for those costs contains a statement that
interest is payable and of the rate of interest.

(4) A law practice may not charge interest under this section or under a
costs agreement at arate that exceeds the rate prescribed by the regulations.

Division 5 — Costs agreements
315. Making costs agreements
(1) A costsagreement may be made:
(@  between aclient and alaw practice retained by the client; or

(b)  between aclient and alaw practice retained on behalf of the client
by another law practice; or

(c)  between alaw practice and another law practice that retained that
law practice on behalf of aclient; or

(d)  between alaw practice and an associated third party payer.
(2) A costsagreement must be written or evidenced in writing.

(3) A costs agreement may consist of a written offer in accordance
with subsection (4) that is accepted in writing or by other conduct.

(4)  Theoffer must clearly specify:

(@ thatitisan offer to enter into a costs agreement; and

(b)  that the offer can be accepted in writing or by other conduct; and
(c)  thetypeof conduct that will constitute acceptance.

(5) Except as provided by section 342, a costs agreement cannot
provide that the legal costs to which it relates are not subject to costs assessment
under Division 7.

Note for subsection (5)
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If it attemptsto do so, the costs agreement will be void — see section 320(1).

(6) A referencein section 321 and in any prescribed provisions of this
Part to a client is, in relation to a costs agreement that is entered into between a
law practice and an associated third party payer as referred to in subsection (1)(d)
and to which a client of the law practice is not a party, a reference to the
associated third party payer.

316. Conditional costs agreements

(1) A costs agreement may provide that the payment of some or al of
the lega codsts is conditional on the successful outcome of the matter to which
those costsrelate.

(2) A conditiona costs agreement may relate to any matter, except a
meatter that involves:

(&  crimina proceedings; or

(b)  proceedings under the Family Law Act 1975 (Cth); or
(c)  proceedings prescribed by the regulations.

(3) A conditional costs agreement:

(@ must set out the circumstances that constitute the successful
outcome of the matter to which it relates; and

(b) may provide for disbursements to be paid irrespective of the
outcome of the matter; and

(0 must be:
0] inwriting; and
(i)  inclear plain language; and
(iii)  signed by the client; and

(d)  must contain a statement that the client has been informed of the
client's right to seek independent legal advice before entering into
the agreement; and

(e)  must contain a cooling-off period of not less than 5 clear business
days during which the client, by written notice, may terminate the
agreement.

(4)  Subsection (3)(c)(iii), (d) and (e) do not apply to a conditional costs
agreement made under section 315(1)(c) (Making costs agreements).
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(5)  Subsection (3)(c)(iii), (d) and (e) do not apply to a conditional costs
agreement made with a sophisticated client.

(6) If aclient terminates an agreement within the period referred to in
subsection (3)(e), the law practice may not recover the uplift fee.

317. Conditional costs agreementsinvolving uplift fees

(1) A conditiona costs agreement may provide for the payment of
additional legal costs (excluding disbursements) on the successful outcome of the
matter to which the agreement rel ates.

(2) The basis of calculation of the uplift fee must be separately
identified in the agreement.

(3) Anestimate of the uplift fee must be specified in the agreement or,
if that is not reasonably practicable, a range of estimates of the uplift fee and an
explanation of the major variables that will affect the calculation of the uplift fee.

(4) If a conditional costs agreement relates to a litigious matter, the
premium must not exceed the percentage prescribed by the regulations of the
legal costs (excluding disbursements) otherwise payable.

(5) A law practice must not enter into a costs agreement in
contravention of this section.

(6) If alaw practicethat isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, contravenes subsection (5), the
practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(7)  If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (5), each principal of the practice commits an offence.

Maximum penalty: 500 penalty units.
318. Contingency feesprohibited

(1) A law practice must not enter into a costs agreement under which
the amount payable to the law practice, or any part of that amount, is calculated
by reference to the amount of any award or settlement or the value of any
property that may be recovered in any proceedings to which the agreement
relates.

(2)  Subsection (1) does not apply to the extent the costs agreement
adopts an applicable fixed costs provision.
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(3) If alaw practicethat isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, contravenes subsection (1), the
practitioner or practice commits an offence.

Maximum penalty: 500 penalty units.

(4) If alaw practice that is alaw firm or multi-disciplinary partnership
contravenes subsection (1), each principal of the practice commits an offence.

Maximum penalty: 500 penalty units.
319. Effect of costs agreement

Subject to this Divison and Divison 8, a costs agreement may be
enforced in the same way as any other contract.

320. Certain costsagreementsvoid

(1) A costs agreement that contravenes, or is entered into in
contravention of, any provision of this Divison isvoid.

(2)  Subject to this section and Division 8, legal costs under avoid costs
agreement are recoverable as set out in section 312(b) or (¢) (On what basis legal
costs recoverable).

(3) However, alaw practice is not entitled to recover any amount in
excess of the amount that the law practice would have been entitled to recover if
the costs agreement had not been void and must repay any excess amount
received.

(4 A law practice that has entered into a costs agreement in
contravention of section 317 (Conditional costs agreements involving uplift fees)
is not entitled to recover the whole or any part of the uplift fee and must repay the
amount received in respect of the uplift fee to the person from whom it was
received.

(5) A law practice that has entered into a costs agreement in
contravention of section 318 (Contingency fees prohibited) is not entitled to
recover any amount in respect of the provision of lega services in the matter to
which the costs agreement related and must repay any amount received in respect
of those servicesto the person from whom it was received.

(6) If a law practice does not repay an amount required by
subsection (3), (4) or (5) to be repaid, the person entitled to be repaid may recover
the amount from the law practice as adebt in a court of competent jurisdiction.
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321. Setting aside costs agreements

(1)  On application by a client, the costs assessor may order that a costs
agreement be set aside if satisfied the agreement is not fair or reasonable.

(2)  In deciding whether or not a costs agreement is fair or reasonable,
and without limiting the matters to which the assessor can have regard, the
assessor may have regard to any or al of the following matters:

(@  whether the client was induced to enter into the agreement by the
fraud or misrepresentation of the law practice or of any
representative of the law practice;

(b)  whether any Australian lega practitioner or Australian-registered
foreign lawyer acting on behalf of the law practice has been found
guilty of unsatisfactory professional conduct or professiona
misconduct in relation to the provision of lega services to which
the agreement relates;

(c)  whether the law practice falled to make any of the disclosures
required under Divison 3;

(d)  the circumstances and conduct of the parties before and when the
agreement was made;

(e)  thecircumstances and the conduct of the parties in the matters after
the agreement was made;

(f)  whether and how the agreement addresses the effect on costs of
matters and changed circumstances that might foreseeably arise and
affect the extent and nature of legal services provided under the
agreement;

(g0 whether and how hilling under the agreement addresses changed
circumstances affecting the extent and nature of legal services
provided under the agreement the time at which the agreement was
made.

(3) The assessor may adjourn the hearing of an application under this
section pending the completion of any investigation of or decision on any charge
in relation to the conduct of any Australian legal practitioner or Australian-
registered foreign lawyer.

(4) If the assessor determines that a costs agreement be set aside, the
assessor may make an order in relation to the payment of legal costs the subject of
the agreement.
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In making an order under subsection (4), the assessor must

determine the fair and reasonable lega costs in relation to the work to which the
agreement related, taking into account:

@

()
(©
(6)

the seriousness of the conduct of the law practice or any Australian
legal practitioner or Australian-registered foreign lawyer acting on
its behalf; and

whether or not it was reasonable to carry out the work; and

whether or not the work was carried out in a reasonable way.

In making an order under subsection (4), the assessor may not order

the payment of an amount in excess of the amount that the law practice would
have been entitled to recover if the costs agreement had not been set aside.

(7)

For the purposes of subsection (5), the assessor may have regard to

any or al of thefollowing matters:

@

()

(©

(d)

C)

(f)
(9)
(h)
(i)
()

whether the law practice and any Australian legal practitioner or
Australian-registered foreign lawyer acting on its behaf complied
with any relevant legidation or legal profession rules;

any disclosures made by the law practice under Division 3, or the
failure to make any disclosures required under that Division;

any relevant advertisement asto:
0] the law practice's costs; or

(i)  the skills of the law practice or of any Australian legal
practitioner or Australian-registered foreign lawyer acting
on its behalf;

the skill, labour and responsibility displayed on the part of the
Australian legal practitioner or Australian-registered foreign lawyer
responsible for the matter;

the retainer and whether the work done was within the scope of the
retainer;

the complexity, novelty or difficulty of the matter;

the quality of the work done;

the place where, and circumstances in which, the work was done;
the time within which the work was required to be done;

any other relevant matter.
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(80 The assessor may determine whether or not a costs agreement
exists.

(9)  The assessor may order the payment of the costs of and incidental
to determining an application under this section.

(10) A costs assessor must ensure an order or determination under this
section is accompanied by a statement of the reasons for the order or
determination.

Note for subsection (10)

Section 350 provides a party to a costs agreement may apply to a Registrar for a review of the
determination.

(11) Inthissection:

“client" means a person to whom or for whom legal services are or have
been provided.

Division 6 —Billing
322. Legal costscannot berecovered unless bill has been served

(1) A law practice must not start legal proceedings to recover legal
costs from a person until at least 30 days after the law practice has given a bill to
the person in accordance with sections 323 and 324.

(2) A court of competent jurisdiction may make an order authorising a
law practice to start legal proceedings against a person sooner if satisfied:

(@  thelaw practice has given a bill to the person in accordance with
sections 323 and 324; and

(b)  thepersonisabout to leave thisjurisdiction.

(3 A court or tribunal before which any proceedings are brought in
contravention of subsection (1) must stay those proceedings on the application of
aparty, or onitsown initiative.

(4)  Thissection applies whether or not the legal costs are the subject of
a costs agreement.

323. Bills
(1) A bill may beintheform of alump sum bill or an itemised hill.

(2) A bill must be signed on behalf of alaw practice by an Australian
legal practitioner or an employee of the law practice.
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(3) It issufficient compliance with subsection (2) if aletter signed on
behalf of alaw practice by an Australian legal practitioner or an employee of the
law practice is attached to, or enclosed with, the bill.

(4) A bill or letter is taken to have been signed by alaw practice that is
an incorporated legal practice if it has the practice's seal affixed to it or is signed
by a legal practitioner director of the practice or an officer or employee of the
practice who is an Australian legal practitioner.

(5) A bill must be given to a person:

(@ by ddivering it personally to the person or to an agent of the
person; or

(b) by sending it by post to the person or agent at:

(i) the usud or last known business or residential address of the
person or agent; or

(i)  an address nominated for the purpose by the person or
agent; or

(c)  byleaving it for the person or agent at:

() the usud or last known business or residential address of the
person or agent; or

(i)  an address nominated for the purpose by the person or
agent;

with a person on the premises who is apparently at least 16 years
old and apparently employed or residing there.

(6) A reference in subsection (5) to any method of giving a bill to a
person includes a reference to arranging for the bill to be given to that person by
that method (for example, by delivery by courier).

(7)  Despite anything in subsections (2) to (6), a bill may be given to a
client electronically if the client request it be given that way.

(8) Inthissection:

"agent”, of a person, means an agent, law practice or Australian lega
practitioner who has authority to accept service of legal process for
the person.
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324. Noticeof client'srights

(1) A bill must include or be accompanied by a written statement
specifying:

(@  the following avenues that are open to the client in the event of a
disputeinrelation to legal costs:

() costs assessment under Division 8;
(i)  thesetting aside of a costs agreement under section 321; and

(b)  other avenues available under rules of a court or tribuna that are
open to the client in the event of a dispute in relation to legal costs;
and

(o)  any time limits that apply to the taking of any action referred to in
paragraph (a).

(2)  Subsection (1) does not apply in relation to a sophisticated client.

(3) A law practice may provide the written statement referred to in
subsection (1) in or to the effect of the form prescribed by the regulations for the
purposes of this subsection, and if it does so the practice is taken to have
complied with this section in relation to the statement.

325. Reqguest for itemised bill

(1) If ahill isgiven by alaw practice in the form of a lump sum hill,
any person who is entitled to apply for an assessment of the legal costs to which
the bill relates may request the law practice to give the person an itemised hill.

(2)  Thelaw practice must comply with the request within 21 days after
the date on which the request is made.

(3) If the person making the request is liable to pay only a part of the
legal costs to which the hill relates, the request for an itemised bill may only be
made in relation to those costs that the person isliableto pay.

(4)  Subject to subsection (5), a law practice must not start legal
proceedings to recover legal costs from a person who has been given alump sum
bill until at least 30 days after the date on which the person is given the hill.

(5) If the person makes a request for an itemised bill in accordance
with this section, the law practice must not start legal proceedings to recover the
legal costs from the person until at least 30 days after complying with the request.

(6) A law practiceis not entitled to charge a person for the preparation
of an itemised bill requested under this section.
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(7)  Section 323(2) and (5) (Bills) apply to the giving of an itemised bill
under this section.

326. Interim bills

(1) A law practice may give a person an interim bill covering part only
of the legal servicesthelaw practice was retained to provide.

(2) Legd costs that are the subject of an interim bill may be assessed
under Division 7, either at the time of the interim bill or at the time of the final
bill, whether or not the interim bill has previoudy been assessed or paid.

Divison 7 —Mediation of costs disputes
327. Definitions
In thisDivision:

"client", see section 330 (Application by clients or third party payers for
costs assessment);

"costs dispute” means a dispute between a client and an Australian legal
practitioner concerning a hill, and includes a dispute over an
amount claimed to be payable under a costs agreement.

328. Referral for mediation

(1) A client whoisgiven abill may refer a costs dispute about the bill
to the Statutory Supervisor for mediation if the amount in dispute is less
than $10 000.

(2) A Registrar may refer a costs dispute about a bill to the Supervisor
if the amount in disputeisless than $10 000.

(3) A Registrar may, by written notice, require the client and the
Australian legal practitioner concerned to enter into a process of mediation if the
amount in dispute isless than $5 000.

(4) A costs dispute about a bill may be referred under this section at
any time before an application for an assessment of the whole or part of a hill is
accepted by a Registrar.

(5) Mediation is not limited to forma mediation procedures and
extends to encompass preliminary assistance in dispute resolution, including the
giving of informal advice designed to ensure:

(@  thepartiesarefully aware of their rights and obligations; and
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(b) there is full and open communication between the parties
concerning the dispute.

Division 8 — Costs assessments
Subdivision 1 — I nterpretation
329. Definition
In this Division:

“client" means a person to whom or for whom legal services are or have
been provided.

Subdivision 2 — Applications
330. Application by clientsor third party payersfor costs assessment

(1) A client may apply to a costs assessor for an assessment of the
whole or any part of legal costs.

(2) A third party payer may apply to a costs assessor for an assessment
of the whole or any part of legal costs payable by the third party payer.

(3  An application for a costs assessor may be made even if the legal
costs have been wholly or partly paid.

(4) If any legal costs have been paid without a bill, the client or third
party payer may nevertheless apply for a costs assessment.

(5) An application by a client or third party payer for a costs
assessment under this section must be made within 12 months after:

(@  thebill was given or the request for payment was made to the client
or third party payer; or

(b)  the costs were paid if neither a bill was given nor a request was
made.

(6) However, an application that is made out of time other than by:
(@ asophisticated client; or

(b)  third party payer who would be a sophisticated client if the third
party payer were aclient of the law practice concerned;

may be dealt with by the costs assessor if the Supreme Court, on application by
the assessor or the client or third party payer who made the application for
assessment, determines, after having regard to the delay and the reasons for the
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delay, that it is just and fair for the application for assessment to be dealt with

after the 12 month period.

(7) If there is an associated third party payer for a client of a law
practice:

(&  nothing in this section prevents:

0] the client from making one or more applications for
assessment under this section in relation to costs for which
the client issolely liable; and

(i)  the associated third party payer from making one or more
applications for assessment under this section in relation to
costs for which the associated third party payer is solely
liable;

and those applications may be made by them at the same time or at

different times and may be dealt with jointly or separately; and

(b)  theclient or the associated third party payer:

() may participate in the costs assessment process where the
other of them makes an application for assessment under
this section in relation to costs for which they are both
liable; and

(i)  istaken to be a party to the assessment and is bound by the
assessment; and

(c) thelaw practice:

0] must participate in the costs assessment process where an
application is made under this section by the associated third
party payer in the same way as the practice must participate
in the process where an application is made under this
section by aclient; and

(i)  istaken to be a party to the assessment and is bound by the
assessment.

(8) If thereis a non-associated third party payer for a client of alaw
practice:
(&  nothing in this section prevents:

(i)

the client from making one or more applications for
assessment under this section in relation to costs for which
theclientisliable; and
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(i)  the non-associated third party payer from making one or
more applications for assessment under this section in
relation to costs for which the non-associated third party
payer isliable;

and those applications may be made by them at the same time or at
different times but must be dealt with separately; and

(b) theclient:

(1) may participate in the costs assessment process where the
non-associated third party payer makes an application under
this section in relation to the lega costs for which the
non-associated third party payer isliable; and

(i)  istaken to be a party to the assessment and is bound by the
assessment; and

(o thelaw practice:
(1) must participate in the costs assessment process; and
(i)  istaken to be aparty to the assessment; and

(d)  despite any other provision of this Division, the assessment of the
costs payable by the non-associated third party payer does not
affect the amount of legal costs payable by the client to the law
practice.

(90 Inthissection:
"client" includes the following:
(@  anexecutor or administrator of aclient;
(b) atrusteeof the estate of aclient;
"third party payer" includes the following:
(@  anexecutor or administrator of athird party payer;
(b) atrustee of the estate of athird party payer.

331. Application for costs assessment by law practiceretaining another law
practice

(1) A law practice that retains another law practice to act for a client
may apply to a costs assessor for an assessment of the whole or any part of the
legal costs to which a hill given by the other law practice in accordance with
Division 6 relates.
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(2) If any legd costs have been paid without a bill, the law practice
may nevertheless apply for a costs assessment.

(3) An application for a costs assessment may be made even if the
legal costs have been whoally or partly paid.

(4)  An application under this section must be made within 60 days
after:

(@  thebill wasgiven or the request for payment was made; or

(b)  the costs were paid if neither a bill was given nor a request was
made.

(5)  Anapplication cannot be made under this section if there is a costs
agreement between the client and the other law practice.

332. Application for costs assessment by law practice giving bill

(1) A law practice that has given a bill in accordance with Division 6
may apply to a costs assessor for a costs assessment of the whole or any part of
the legal coststo which the bill relates.

(2) If any legd costs have been paid without a bill, the law practice
may nevertheless apply for a costs assessment.

(3 An application for a costs assessment may be made even if the
legal costs have been wholly or partly paid.

(4)  An application may not be made under this section unless at least
30 days have passed since:

(@  thebhill wasgiven or the request for payment was made; or

(b)  the costs were paid if neither a bill was given nor a request was
made; or

(c)  anapplication has been made under this Division by another person
in relation to the legal costs.

333. How to makean application for costs assessment
(1)  Anapplication for a costs assessment:
(@  must be made in accordance with the regulations; and

(b)  subject to subsection (4), must be accompanied by the fee
prescribed by the regulations.

08/09/06 15:38 Ref: LOO7bII 205 DRAFT ONLY



Legal Practitioners Act 2006

(2)  The application must authorise a costs assessor to have access to,
and to inspect, al documents of the applicant that are held by the applicant, or by
any law practice, Austraian legal practitioner or Australian-registered foreign
lawyer concerned, in relation to the matter to which the application relates.

(3) The application must contain a statement by the applicant that there
IS no reasonable prospect of settlement of the matter by mediation.

(4) A costs assessor may waive or postpone payment of the application
fee either wholly or in part if satisfied the applicant is in such circumstances that
payment of the fee would result in serious hardship to the applicant or the
applicant's dependants.

(5) A costs assessor may refund the application fee either wholly or in
part if satisfied it is appropriate because the application is not proceeded with.

334. Consequences of application
If an application for a costs assessment is made under this Division:

(@  the assessment must take place without any money being paid into
court on account of the legal costs the subject of the application;
and

(b)  thelaw practice must not start any proceedings to recover the legal
costs until the assessment has been completed.

335. Personsto benaotified of application

(1) A costs assessor must give a copy of an application for costs
assessment to any law practice or client concerned or any other person whom the
assessor thinks it appropriate to notify.

(2) A person who isnotified by the costs assessor under subsection (1):
(@ isentitled to participate in the costs assessment process, and
(b) istaken to be a party to the assessment; and
(o)  if the assessor so determines, is bound by the assessment.
Subdivision 3 — Assessments
336. Procedure on assessment

If, after proper notice that a costs assessment will take place, a party to the
assessment does not attend, the costs assessor may proceed with the assessment in
the absence of the party.
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337. Assessment of complying costs agreements

(1) A costs assessor must assess any disputed costs that are subject to a
costs agreement by reference to the provisions of the costs agreement if:

(@ areevant provision of the costs agreement specifies the amount, or
arate or other meansfor calculating the amount, of the costs; and

(b)  the agreement has not been set aside under section 321;
unless the assessor is satisfied:

(c)  the agreement does not comply in a materia respect with any
disclosure requirements of Division 3 (Costs disclosure); or

(d)  Division 5 (Costs agreements) precludes the law practice concerned
from recovering the amount of the costs; or

(e)  the parties otherwise agree.

(2)  The costs assessor is not required to initiate an examination of the
matters referred to in subsection (1)(c) and (d).

338. Costsfixed by other legidation

An assessment of costs fixed by a provison of an Act or statutory
instrument must be made in accordance with the provision.

339. Criteriafor costsassessment
(1)  Inconducting a costs assessment, the costs assessor must consider:

(@  whether or not it was reasonable to carry out the work to which the
legal costsrelate; and

(b)  whether or not the work was carried out in areasonable way; and

(c)  the fairness and reasonableness of the amount of lega costs in
relation to the work except to the extent that section 337 or 338
appliesto any disputed costs.

(2)  Inconsidering what is a fair and reasonable amount of legal costs,
the assessor may have regard to any or all of the following matters:

(@  whether the law practice and any Australian legal practitioner or
Australian-registered foreign lawyer acting on its behaf complied
with this Act;

(b)  any disclosures made by the law practice under Division 3 (Costs
disclosure);

08/09/06 15:38 Ref: LOO7bII 207 DRAFT ONLY



(©

(d)

C)

(f)
()
(h)

(i)
@)

Legal Practitioners Act 2006

any relevant advertisement asto:
0] the law practice's costs; or

(i)  the skills of the law practice or of any Australian legal
practitioner or Australian-registered foreign lawyer acting
on its behalf;

the skill, labour and responsibility displayed on the part of the
Austraian legal practitioner or Australian-registered foreign lawyer
responsible for the matter;

the retainer and whether the work done was within the scope of the
retainer;

the complexity, novelty or difficulty of the matter;
the quality of the work done;

the place where, and circumstances in which, the lega services
were provided;

the time within which the work was required to be done;

any other relevant matter.

340. Assessment of costs— costs ordered by court or tribunal

@D

In conducting an assessment of legal costs payable as aresult of an

order made by a court or tribunal, the costs assessor must consider:

@

(b)
(©

2)

whether or not it was reasonable to carry out the work to which the
costs relate; and

whether or not the work was carried out in a reasonable way; and

what is a fair and reasonable amount of costs for the work
concerned.

In considering what is afair and reasonable amount of legal costs, a

costs assessor may have regard to any or all of the following matters:

@

()
(©

the skill, labour and responsibility displayed on the part of the
Austraian legal practitioner or Australian-registered foreign lawyer
responsible for the matter;

the complexity, novelty or difficulty of the matter;

the quality of the work done and whether the level of expertise was
appropriate to the nature of the work done;
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(d)  the place where and circumstances in which the legal services were
provided;

(e) thetimewithin which the work was required to be done;
) the outcome of the matter.

(3)  An assessment must be made in accordance with the operation of
the rules of the relevant court or tribunal that made the order for costs and any
relevant regulations.

(4) If acourt or tribuna has ordered that costs are to be assessed on an
indemnity basis, the costs assessor must assess the costs on that basis having
regard to any relevant rules of the court or tribunal and relevant regulations.

341. Legal costssubject to consumer dispute not subject to assessment

Despite anything to the contrary in this Part, legal costs that are or have
been the subject of a consumer dispute may not be the subject of a costs
assessment under this Division.

342. Contracting out of Division by sophisticated client

A sophisticated client of alaw practice, or an associated third party payer
who would be a sophisticated client if the third party payer were a client of the
law practice concerned, may contract out of this Division.

Subdivision 4 — Determinations
343. Determination of costs assessment

(1) A costs assessor must determine an application for a costs
assessment relating to a bill by:

(@  confirming the bill; or

(b) if the assessor is satisfied the disputed costs are unfair or
unreasonable — by substituting for the amount of the costs an
amount that, in the assessor's opinion, is a fair and reasonable
amount.

(2)  Any amount substituted for the amount of the costs may include an
allowance for any fee paid or payable for the application by the applicant.

(3) A costs assessor may not determine that any part of abill that is not
the subject of an application is unfair or unreasonable.
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344. Certificate of deter mination

(1) On making a determination of costs, a costs assessor must issue to
each party a certificate that specifies the determination.

(2) A costs assessor may issue more than one certificate in relation to
an application for costs assessment.

(3) The certificates may be issued a the same time or at different
stages of the assessment process.

(4) However, a certificate must not specify the costs of the costs
assessment as defined in section 345 (Recovery of costs of assessment).

(5)  If theamount of costs has been paid, the amount (if any) by which
the amount paid exceeds the amount specified in a certificate may be recovered as
adebt in acourt of competent jurisdiction.

(6) If theamount of costs has not been paid:

(@ the certificate is, on the filing of the certificate in a court of
competent jurisdiction taken to be a judgment of the court for the
amount of unpaid costs; and

(b) therate of any interest payable in relation to the amount of costsis
the rate of interest in the court.

(7)  If the costs of the costs assessor are payable by a party to the
assessment as mentioned in section 345, the assessor may refuse to issue a
certificate relating to the determination until the costs of the assessor have been
paid.

(8)  Subsection (7) does not apply:

(@ in relation to a certificate issued before the completion of the
assessment process under subsection (3); or

(b)  incircumstances prescribed by the regulations.
345. Recovery of costs of costs assessment

(1)  This section applies to the costs of a costs assessment in relation to
thefollowing:

(@  coststo which section 309 (Effect of failure to disclose) applies,

(b)  costs to which section 340 (Assessment of costs — costs ordered by
court or tribunal) applies.
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(2) A costs assessor must, subject to this section, determine the costs of
the costs assessment.

(3)  Thecostsof the costs assessment are payable:

(@  for a costs assessment in relation to costs to which section 309
applies — by the law practice that provided the legal services
concerned; or

(b) for a costs assessment in relation to costs to which section 340
applies — by the persons, and to the extent, as may be determined
by the assessor.

(4) The assessor may refer to the Supreme Court any specid
circumstances relating to the costs assessment.

(5)  The Court may make any order it considers appropriate concerning
the costs of the costs assessment.

(6) On making a determination, an assessor may issue to each party a
certificate that specifies the costs of the costs assessment.

(7) I the application for a costs assessment has been dealt with by
more than one costs assessor, a certificate issued can specify the costs of another
COStS assessor.

(80 The certificate is, on the filing of the certificate in a court of
competent jurisdiction taken to be a judgment of the court for the amount of
unpaid costs.

(99  Thecostsof the costs assessor must be paid to a Registrar.

(10) The Territory may take action to recover the costs of a costs
assessor or a Registrar.

(11) Inthissection:

"costs of the costs assessment” means the costs incurred by the costs
assessor or a Registrar in the course of a costs assessment under
this Division, and includes the costs related to the remuneration of
the assessor.

346. Reasonsfor deter mination

(1) A costs assessor must ensure a certificate issued under section 344
(Certificate of determination) or 345 (Recovery of costs of assessment) specifying
the assessor's determination is accompanied by:
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(@ a statement of the reasons for the costs assessor's determination;
and

(b)  other supplementary information required by regulation.

(2) The statement of reasons must be given in accordance with the
regulations

347. Correction of error in determination

(1) Atany time after making a determination, a costs assessor may, for
the purpose of correcting an inadvertent error in the determination:

(@ make a new determination in substitution for the previous
determination; and

(b) issue a certificate under section 344 or 345 specifying the new
determination.

(2) The certificate replaces any certificate specifying the previous
determination of the costs assessor that has aready been issued by the assessor.

(3) Onthefiling of the replacement certificate in a court of competent
jurisdiction, any judgment that is taken to have been effected by the filing of the
previoudly issued certificate is varied accordingly.

348. Determination final

A costs assessor's determination of an application is binding on al parties
to the application and no appeal or other assessment lies in relation the
determination, except as provided by this Division.

349. Costsof costs assessment
(1) A costsassessor must determine the costs of a costs assessment.

(2) Unless the costs assessor otherwise orders and subject to
subsection (3):

(@  the law practice to which the costs are payable or were paid must
pay the costs of the costs assessment if:

0] on the assessment the legal costs are reduced by 15% or
more; or

(i)  the assessor is satisfied the law practice faled to comply
with Division 3; or

(b)  if not, the other party must pay them.
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(3 Unless the costs assessor otherwise orders and subject to
subsection (4) if the law practice is not, under subsection (2), liable to pay the
costs of the assessment, the costs of the assessment must be paid by the party
ordered by the assessor to pay those costs.

(4) The costs assessor may refer to the Supreme Court any special
circumstances relating to a costs assessment.

(5)  The Court may make any order it considers appropriate concerning
the costs of the costs assessment.

Subdivision 5 — Review of determinations
350. Application by party for review of determination

(1) A paty to a costs assessment who is dissatisfied with a
determination of a costs assessor may apply to a Registrar for a review of the
determination.

(2)  Theapplication must:

(@  be made within 28 days after the issue of the certificate under
section 344 (Certificate of determination) or 345 (Recovery of costs
of costs assessment) specifying the determination or within the
further time aRegistrar allows; and

(b)  bemadein accordance with the regulations (if any); and
(c)  beaccompanied by the fee prescribed by the regulations.

(3) A Registrar may waive or postpone payment of the fee either
wholly or in part if satisfied the applicant is in such circumstances that payment
of the fee would result in serious hardship to the applicant or applicant's
dependants.

(4 A Registrar may refund the fee paid under this section either
wholly or in part if satisfied it is appropriate because the application is not
proceeded with.

(5)  The applicant must ensure notice of the application is given to the
other parties to the assessment at least 7 days before the application is made or as
prescribed by the regulations.

351. Registrar may decide to review determination of costs of costs
assessment

(1) A Registrar may, within 30 days after the issue of a certificate
under section 345(6) specifying the costs of a costs assessment determined by a
Costs assessor, decide to review that determination.
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(2)  TheRegistrar must ensure notice of the Registrar's decision isgiven
to the parties to the proposed review at least 7 days before conducting the review
or as prescribed by the regulations.

352. Conduct of review

(1) On the review of a determination of a costs assessor a Registrar
may:

(@  affirm the assessor's determination; or

() st asdde the assessor's determination and substitute the
determination in relation to the costs assessment, in the Registrar's
opinion, should have been made by the assessor who made the
determination the subject of the review.

(2)  For subsection (1), the Registrar:

(@  has, inrelation to the application for assessment, all the functions of
a costs assessor under this Part; and

(b)  must determine the application, subject to this Subdivision and the
regulations, in the way a costs assessor would be required to
determine an application for costs assessment.

(3 However, the assessment must be conducted on the evidence that
was received by the costs assessor who made the determination the subject of the
assessment.

(4) In addition, unless the Registrar decides otherwise, the Registrar
must not:

(@  receive submissions from the parties to the assessment; or

(b) receive any fresh evidence or evidence in addition to or in
substitution for the evidence received by the costs assessor.

(5) TheRegistrar may decide the amount of fair and reasonable costsis
the amount agreed to by the parties to the review if during the course of the
review the parties notify the Registrar they have agreed on the amount of the
costs.

353. Relevant documentsto be produced

(1) A Registrar may, by written notice, require a costs assessor, a law
practice or another person (such as an applicant or an associate of alaw practice)
to produce to the Registrar any document in his or her possession relating to an
assessment of costs by a costs assessor.
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(2) If a person fails, without reasonable excuse, to comply with a
notice under this section, the Registrar may decline to deal with an application for
review or may continue to deal with it on the basis of the information provided.

(3) A costs assessor must retain in the assessor's possession any
document relating to a costs assessment (other than a document that is returned to
a party to the assessment) until whichever of the following happensfirst:

(@  the period of 12 months has elapsed since the issue of a certificate
under section 344 (Certificate of determination) specifying the
determination of the costs assessor;

(b)  the assessor receives anotice under subsection (1) in relation to the
document.

(4) A law practice or associate of alaw practice must retain in his or
her possession any document relating to a costs assessment that is returned to the
practice or associate by the costs assessor until whichever of the following
happensfirst:

(@  the period of 12 months has elapsed since the issue of a certificate
under section 344 specifying the determination of the assessor;

(b)  the practice or associate receives a notice under subsection (1) in
relation to the document.

(5) A contravention of this section by an Australian legal practitioner is
capable of being professional misconduct.

354. Effect of review on costs assessor's deter mination
(1)  Thissection appliesif:

(@  under section 350, a party appliesfor areview of a determination of
a costs assessor; or

(b)  under section 351, a Registrar decides to review a costs assessor's
determination of the costs of a costs assessment.

(2)  On the making of the application or decision, the operation of the
determination is suspended.

(3) TheRegistrar may end the suspension:
(@ if the Regidrar affirms the determination of the costs assessor; or

(b)  intheother circumstances the Registrar considers appropriate.
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355. Certificate asto determination

(1) On making a determination in relation to an application for review
of a costs assessment under this Subdivision, a Registrar must issue each party
with a certificate specifying the determination.

(2)  However, the certificate may not specify the costs of the review as
defined in section 356.

Note for subsection (2)
Section 356 requires a Registrar to issue a separate certificate specifying the costs of the review.
That section also makes provision for the effect of such a certificate.

(3) If the Regidtrar sets aside the determination of the costs assessor,
the following provisions apply:

(@ if theamount of costs has aready been paid, the amount (if any) by
which the amount paid exceeds the amount specified in the
Registrar's determination may be recovered as a debt in a court of
competent jurisdiction;

(b) if theamount of the costs has not been paid:

(1) a certificate is, on the filing of the certificate in a court of
competent jurisdiction taken to be a judgment of that court
for the amount of unpaid costs; and

(i)  the rate of any interest payable for that amount of costs is
the rate of interest in the court;

(o) if the assessor issued a certificate in relation to the assessor's
determination under section 344 (Certificate of determination)
or 345 (Recovery of costs of costs assessment):

(1) the certificate ceases to have effect; and

(i)  any judgment that is taken to have been effected in relation
to the certificate also ceases to have effect; and

(iii) any enforcement action taken in relation to the judgment
must be reversed.

(4) If the Registrar sets asde the costs assessor's determination, any
amount substituted by the Registrar may include an allowancefor:

(@ any fee paid or payable for the application for review by the
applicant; or
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(b)  any amount paid or payable for the costs of the assessor by a party
to the assessment.

(5) If the costs of the review are payable by a person as required by
section 356, the Registrar must advise the parties that the certificate will be
available to the parties on payment of the costs of the review.

(6)  Subsection (5) does not apply in the circumstances prescribed by
the regulations.

356. Recovery of costsof review

(1) A Registrar who conducts a review of a costs assessor's
determination under this Subdivision must determine the costs of the review.

(2)  The Registrar may, subject to this section, determine by whom and
to what extent the costs must be paid.

(3) The Registrar must require the applicant party to pay the costs of
thereview if the Registrar:

(@  conductsthereview on an application under section 350; and
(b)  affirmsthe determination of the costs assessor.

(4)  The Registrar must require the applicant party to pay the costs of
thereview if:

(@ the Registrar conducts the review on an application under
section 350; and

(b) the Regidtrar sets aside the determination of the costs assessor; and

(c) the Registrar makes a determination in favour of the applicant
party; and

(d)  the Registrar's determination increases or decreases the total costs
payable (as assessed by the assessor) by an amount that is less than
15% (or another percentage prescribed by the regulations) of the
total costs payable as assessed by the assessor.

(5)  Subject to subsections (3) and (4), the Registrar may:

(@  require any party to the assessment that is reviewed to pay the costs
of the review; or

(b)  determine that the costs of the review must be shared between the
parties in the way the Registrar considers appropriate.
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(6) The Registrar must issue to each party, a certificate specifying the
Registrar's determination under this section.

(7)  The certificate is, on filing of the certificate in court of competent
jurisdiction taken to be a judgment of the court for the amount of unpaid costs of
thereview.

(8)  Thecostsof the review must be paid to a Registrar.
(99  The Territory may take action to recover the costs of areview.

(10) Regulations may be made with respect to the Registrar's
determinations under this section.

(11) Inthissection:

"costs', of areview under this Subdivision, means the costs incurred by a
Registrar in the course of the review.

357. Reasonsfor deter mination

(1) A Registrar must ensure a certificate issued under section 355
(Certificate as to determination) or 356 (Recovery of costs of costs review)
specifying the Registrar's determination is accompanied by:

(@  astatement of the reasonsfor the Registrar's determination; and
(b)  the supplementary information required by regulation.

(2) The statement of reasons must be given in accordance with the
regulations.

358. Correction of error in determination

(1) At any time after making a determination on a review of a costs
assessor's determination under this Subdivision, a Registrar may, for correcting an
Inadvertent error in the determination:

(@ make a new determination in substitution for the previous
determination; and

(b) issue a cetificate under section 355 (Certificate as to
determination) or 356 (Recovery of costs of review) specifying the
new determination.

(2) The certificate replaces any certificate specifying the previous
determination of a Registrar that has already been issued by a Registrar.
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(3)  On the filing of the replacement certificate in court of competent
jurisdiction, any judgment that is taken to have been effected by the filing of the
previoudly issued certificate is varied accordingly.

359. Appeal against determination or decision

(1) Subdivison 6 (Appeds) applies in relation to a determination or
decision of a Registrar under this Subdivision as if references to a costs assessor
were references to the Regidtrar.

(2) Subject to subsection (1), the Registrar's determination of an
application for review of a costs assessor's determination is binding on all parties
to the assessment the subject of a review and no appea or other review lies in
relation to the determination.

Subdivision 6 — Appeals
360. Appeal against decision of costs assessor asto matter of law

(1) A party to an application for a costs assessment who is dissatisfied
with a decision of a costs assessor as to a matter of law arising in the proceedings
to determine the application may, in accordance with the rules of the Supreme
Court, appeal to the Court against the decision.

(2)  After deciding the question the subject of the appeal, the Court
may, unlessit affirms the costs assessor's decision:

(&  make the determination in relation to the application as, in its
opinion, should have been made by the assessor; or

(b)  remit its decision on the question to the assessor and order the
assessor to re-determine the application.

(33 On a redetermination of an application, fresh evidence, or
evidence in addition to or in substitution for the evidence received at the original
proceedings, may be given.

361. Appeal against deter mination of costs assessor by leave

(1) A party to an agpplication for a costs assessment relating to a hill
may, in accordance with the rules of the Supreme Court, seek leave of the Court
to appeal to the Court against the determination of the application made by a costs
assessor.

(2) A party to an application for a costs assessment relating to costs
payable as a result of an order made by a court or tribunal may, in accordance
with the rules of the court or tribunal, seek leave of the court or tribunal to appea
to the court or tribuna against the determination of the application made by a
COStS assessor.
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(3)  The Supreme Court or court or tribunal may, in accordance with its
rules, grant leave to appeal and may hear and decide the appedl.

(4)  Anappea must be by way of anew hearing and fresh evidence, or
evidence in addition to or in substitution for the evidence received at the origina
proceedings, may be given.

(5)  After deciding the questions the subject of the appeal, the Supreme
Court or court or tribunal may, unless it affirms the costs assessor's decision,
make the determination in relation to the application as, in its opinion, should
have been made by the assessor.

362. Effect of appeal on application

(1) If a party to an application for a costs assessment has appeded
against a determination or decision of a costs assessor, either the costs assessor or
the court or tribunal to which the appeal is made may suspend, until the appeal is
determined, the operation of the determination or decision.

(2)  The costs assessor or the court or tribunal may end a suspension
made by the assessor.

(3)  The court or tribunal may end a suspension made by the court or
tribunal.

363. Assessor can beaparty to appeal

A costs assessor can be made a party to any appeal against a determination
or decision of the assessor only by the Supreme Court.

364. Notices of appeal

A copy of every document starting an appea against a determination or
decision of a costs assessor must be served on a Registrar by the appellant.

Divison 9 — Costs assessors
365. Costsassessors

(1) The Chief Justice or Chief Magistrate may appoint persons to be
costs assessors for the purposes of this Act.

(20 A costs assessor may exercise the powers and perform the
functions conferred on costs assessors under this Act or any other Act in relation
to the costs for providing legal services.

(3 However, a costs assessor's powers and functions may be limited
by the regulations or the instrument of appointment.

Example for subsection (3)
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The Chief Magistrate may, by an instrument of appointment, limit a costs assessor's powers and
functionsto legal costs relating to a proceeding within the jurisdictional limit of the Local Court
or acourt or tribunal congtituted by a magistrate.

(4) A person is not digible to be appointed as a costs assessor unless
the person isan Australian legal practitioner of at least 5 years standing.

(5) A costs assessor holds office for the period (not exceeding 3 years)
as may be specified in the instrument of appointment of the assessor, but is
eligible (if otherwise qualified) for re-appointment.

(6) A costs assessor may, with the consent of the Judge or magistrate
who appointed the assessor, continue in office after the expiry of the assessor's
term of office for the purpose of making a determination in relation to, or
otherwise completing, any application for costs assessment that was referred to
the assessor before the expiry of the assessor's term of office.

(7) A costs assessor is entitled to be paid the remuneration (including
travelling and alowances) the Attorney-General from time to time determines for
COStS assessors.

(8) A costsassessor isnot an officer of the Supreme Court when acting
as a Costs assessor.

(90  Proceedings relating to anything done or omitted to be done by the
Chief Justice or Chief Magistrate in relation to the appointment or removal of a
costs assessor (including conditions of appointment and any other incidenta
matters) may only be started against the Territory.

366. Vacancy in office of cost assessor
(1) A costsassessor vacates office if the assessor:
(@ dies or
(b)  completes aterm of office and is not re-appointed; or

(©)  becomes bankrupt, applies to take the benefit of any law for the
relief of bankrupt or insolvent debtors, compounds with his or her
creditors or makes an assignment of his or her remuneration for
their benefit; or

(d) is prevented from performing functions because of menta illness;
or

(e) is convicted in the Teritory of an offence that is punishable by
imprisonment for 12 months or more or is convicted elsewhere than
in the Territory of an offence that, if committed in the Territory,
would be an offence so punishable; or
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) resigns office by written notice given to the Attorney-General; or
(g) ceasesto bedigibleto be a costs assessor; or
(h)  isremoved from office under subsection (2).

(2) A costs assessor may be removed from office by the Judge or

magi strate who appointed the assessor.

367. Confidentiality

368.

(1) A costsassessor commits an offence if the assessor:

(@ does something that discloses to another person information
obtained in connection with the exercise of the assessor's functions
("protected information™); and

(b)  isrecklessabout whether:
(1) the information is protected information; or

(i) doing the thing would result in the information being
disclosed.

Maximum penalty: 100 penalty units.
(2)  Subsection (1) does not apply to the disclosure of information:

(@ in connection with the exercise of the functions or the
administration or execution of this Act; or

(b)  for any legal proceedings arising out of this Act or of any report of
any such proceedings; or

(c)  for information relating to an Australian legal practitioner or other
person — with the consent of the practitioner or other person; or

(d)  with other lawful excuse.
Division 10 — Miscellaneous matters
Protection from liability
(1)  Thissection appliesto a person who is or has been a costs assessor.

(2)  The person is not civilly or criminaly liable for an act done or

omitted to be donein good faith for the administration of this Part.

(3)  Subsection (2) does not affect any liability the Territory would,

apart from that subsection, have for the act or omission.
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369. Referral for disciplinary action

(1) If, on acosts assessment or review, the costs assessor considers the
legal costs charged by alaw practice are grossly excessive, the assessor must refer
the matter to the Statutory Supervisor.

(2) If the costs assessor considers a costs assessment raises another
matter that may amount to unsatisfactory professional conduct or professional
misconduct on the part of an Australian legal practitioner or Australian-registered
foreign lawyer, the assessor must refer the matter to the Supervisor.

(3) On a reference under subsection (1) or (2), the Supervisor must
consider whether disciplinary action should be taken against an Australian lega
practitioner or Australian-registered foreign lawyer.

370. Application of Part to incorporated legal practices and multi-
disciplinary partner ships

The regulations may provide that specified provisions of this Part:

(@  do not apply to incorporated legal practices or multi-disciplinary
partnerships or both of them; or

(b)  apply to them with specified modifications.
371. Imputed acts, omission or knowledge
For the purposes of this Part:
(@  anything done or omitted by, to or in relation to:
0] an Australian legal practitioner; or
(i) an Austrdian-registered foreign lawyer (except for the
purposes of section 317(4) (Conditiona costs agreements

involving uplift fees) or for the purposes of any provision of
this Part prescribed for the purposes of this section);

in the course of acting on behalf of alaw practice is taken to have
been done or omitted by, to or in relation to the law practice; and

(b)  without limiting paragraph (a), the law practice is taken to become
or be aware of, or to have a belief asto, any matter if:

() an Australian legal practitioner; or

(i) an Austraian-registered foreign lawyer (except for the
purposes of section317(4) or for the purposes of any
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provision of this Part prescribed for the purposes of this
section);

becomes or is aware of, or has a belief as to, the matter in the
course of acting on behalf of the law practice.

PART 3.4—PROFESSIONAL INDEMNITY INSURANCE
372. De€finition
In this Part:

"approved”, for professional indemnity insurance, means a policy of
professional indemnity insurance provided under an agreement
mentioned in section 376.

373. Purpose

The purpose of this Part is to provide for a scheme for professional
indemnity insurance to protect clients of law practices from professional
negligence.

374. Exemptions

(1) The regulations may exempt an Australian legal practitioner or
class of legal practitioner from the requirement to be insured under this Act.

(20 The Law Society may, subject to the regulations and legal
profession rules, exempt an Australian legal practitioner or class of legal
practitioner from the requirement to be insured under this Act on the grounds the
Society considers sufficient.

375. Law practicerequired toinsure

(1) Before starting to engage in lega practice in this jurisdiction, a law
practice must obtain approved professional indemnity insurance.

(2) Atall timeswhile alaw practice is engaged in legal practicein this
jurisdiction, the law practice must maintain approved professional indemnity
insurance.

(3)  Theinsurance must cover civil liability of:
(@ thelaw practiceinreation toitslega practice; and

(b) each Austrdian lega practitioner who is or was a principa or
employee of the law practice in relation to itslegal practice.
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376. Professional indemnity schemes

(1) The Law Society may enter into an agreement or arrangement with
an insurer or another person, whether carrying on business in this jurisdiction or
not, for the operation of a scheme to provide professional indemnity insurance to
law practices.

(2) Professiona indemnity insurance cover must comply with the
requirements prescribed by the regulations.

(3) Professional indemnity insurance provided under the agreement or
arrangement must be in accordance with terms and conditions approved by the
Society either generally or in relation to specific matters.

377. Givinginformation to Law Society for insurance

(1)  For providing professional indemnity insurance, the chief executive
officer of the Law Society may, by written notice, require a law practice to give
the chief executive officer or an insurer or other person with whom an agreement
or arrangement is entered under section 376 specified information within a
specified reasonabl e time abouit:

(@  the number of people the law practice employs or formerly
employed; and

(b)  theduties performed by each of those people; and

(c)  the gross income received by the law practice from fees in a
specified period; and

(d) any clams made against the law practice in relation to any alleged
civil liability arising from:

0] the practice or former practice of the law practice; or

(i)  the administration of any trust or deceased estate of which
the law practice is, or formerly was, a trustee, executor or
administrator; or

(e)  anything else prescribed by the regulations or the legal profession
rules.

(2) If alaw practice that isan Australian legal practitioner who isasole
practitioner, or an incorporated legal practice, fals to comply with the
requirement, the practitioner or practice commits an offence.

Maximum penalty: 100 penalty units.
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If alaw practice that is alaw firm or multi-disciplinary partnership

fails to comply with the requirement, each principal of the practice commits an

offence.

Maximum penalty: 100 penalty units.

(4)

Subsections (2) and (3) do not apply if the practitioner, practice or

principal has areasonable excuse.

)

The chief executive officer of the Society commits an offence if the

chief executive officer:

@

(b)

does something that discloses to another person information given
under subsection (1) ("protected information™); and

Is reckless about whether:
(1) the information is protected information; or

(i) doing the thing would result in the information being
disclosed.

Maximum penalty: 100 penalty units or imprisonment for 6 months.

(6)
@

(b)

(©
(d)
C)
(f)

Subsection (5) does not apply to the disclosure of information:

necessary for arranging professiona indemnity insurance to law
practices; or

to an insurer or other person with whom an agreement or
arrangement is entered under section 376; or

with the prior consent in writing of the law practice; or
to acourt or tribunal in the course of legal proceedings; or
under an order of a court or tribunal under another Act or law; or

to the extent the disclosure is reasonably required to enable the
enforcement or investigation of the criminal law.

378. Continuing obligation for professional indemnity insurance

An Audtralian legal practitioner commits an offence if the practitioner:

@
(b)

isaprincipa or employee of alaw practice; and

becomes aware that the practitioner will not be covered by
approved professiona indemnity insurance; and
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(c) fals to give the Law Society written notice of that fact in the
approved form as soon as practicable after becoming aware of that
fact.

Maximum penalty: 500 penalty units.
PART 3.5—-FIDELITY COVER
Divison 1 — Preliminary matters
379. Purpose

The purpose of this Part is to establish and maintain a fund to provide a
source of compensation for defaults by law practices arising from acts or
omissions of associates.

380. Definitions
In this Part:
"dlow", aclaim, includes compromise or settle the claim;
"capping and sufficiency provisons' means:

(@  for this jurisdiction — sections 414 (Caps on payments) and
section 415 (Sufficiency of Fidelity Fund); or

(b) for another jurisdiction — the provisons of the
corresponding law of that jurisdiction that correspond to
those sections,

"clam" means a claim under this Part;
"claimant" means a person who makes a claim under this Part;

"concerted interstate default” means a default of a law practice that arises
from an act or omission:

(@  that was committed jointly by 2 or more associates of the
practice; or

(b)  partsof which were committed by different associates of the
practice or different combinations of associates of the
practice;

if this jurisdiction is the relevant jurisdiction for at least one of the
associates and another jurisdiction is the relevant jurisdiction for at
least one of the associates,

"default”, in relation to alaw practice, means:
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(@  afailureof the practiceto pay or deliver trust money or trust
property that was received by the practice in the course of
legal practice by the practice, if the failure arises from an act
or omission of an associate that involves dishonesty; or

(b)  afraudulent dealing with trust property that was received by
the practice in the course of legal practice by the practice,
where the fraudulent dealing arises from or is constituted by
an act or omission of an associate that involves dishonesty;

"dishonesty” includes fraud,
"pecuniary loss", in relation to adefault, means:

(@  the amount of trust money, or the value of trust property,
that is not paid or delivered; or

(b)  theamount of money that a person loses or is deprived of, or
the loss of value of trust property, as a result of a fraudulent
dedling;

"relevant jurisdiction”, see section 392 (Relevant jurisdiction).
381. Timeof default

(1) This section applies for the purpose of determining which
jurisdiction's law appliesin relation to adefault.

(2)  The default is taken to have occurred when the act or omission
giving rise to or constituting the default occurred.

(3) Anomission is taken to have occurred on the day on or by which
the act not performed ought reasonably to have been performed or on such other
day asis determined in accordance with the regulations.

382. Application of thisPart

This Part does not apply to a default of a law practice consisting of a
barrister.

Divison 2 —Fidelity Fund
383. Establishment of Fidelity Fund

The Funds Management Committee must establish and maintain a Legal
Practitioners Fidelity Fund.
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384. Attorney-General's deter minations

1)

The Attorney-General may determine the way in which the Funds

M anagement Committee maintains and operates the Fidelity Fund.

2

Without limiting subsection (1), a determination may be made

about the following:

@

(b)

(©)
3)

investment of amounts surplus to its immediate requirements and
the acquisition, holding or disposal of rea or personal property;

payment of amounts for funding:

(1) for the Law Society, Admission Board, Disciplinary
Tribunal, Funds Management Committee and Statutory
Supervisor for their administrative costs and expenses; or

(i)  for complying community legal centres; or
(iii)  for public purposes; or
auditing of the Fund.

A determination for funding for an entity mentioned in

subsection (2)(b)(i) may be made in relation to costs and expenses incurred by
the entity before the commencement of this Act.

(4)

A determination for funding the Law Society may be made only in

accordance with the regulations.

)

The Funds Management Committee must comply with a

determination.

385. Paymentsinto and out of Fiddity Fund

D
@
(b)
(©
(d)
G
2
@

The Fidelity Fund comprises the following:

contributions and levies paid under this Act;

fees paid under this Act to the Funds Management Committee;
fines paid under this Act to the Funds Management Committee;
interest accruing from investment of the Fund;

other amounts lawfully paid to the Fund.

The following may be paid out of the Fund:

amounts of claims allowed under this Part;
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(b)  costs and expenses of administration of this Act, including amounts
payable to members of the Committee under the Assembly
Members and Satutory Officers (Remuneration and Other
Entitlements) Act;

(0 amounts for maintaining and operating the Fund under the
Attorney-Generd's determinations under section 384(1);

(d)  other amounts that may lawfully paid out of the Fund.
386. Insurance

(1)  The Funds Management Committee may arrange with an insurer
for the insurance of the Fidelity Fund.

(2)  Without limiting subsection (1), the Committee may arrange for the
insurance of the Fidelity Fund against particular claims or particular classes of
clams.

(3)  The proceeds paid under a policy of insurance against particular
clams or particular classes of claims must be paid into the Fidelity Fund and a
claimant is not entitled to have direct recourse to the proceeds or any part of them.

(4)  No liability (including liability in defamation) is incurred by a
protected person in relation to anything done or omitted to be done in good faith
for the purpose of arranging for the insurance of the Fiddlity Fund.

(5) Inthissection:

"protected person” means.

(@  the Committee or amember of the Committee; or
(b)  aperson acting at the direction of the Committee.

387. Borrowing

The Funds Management Committee cannot borrow money for the Fidelity
Fund.

Divison 3 — Contributions and levies
388. Deciding annual contribution

(1) Before 31 August in each year, the Funds Management Committee
must decide the amount of contribution each local legal practitioner who is a
member of a class of legal practitioners prescribed by the regulations is required
to pay for the Fidelity Fund for the period of 12 months starting on the next
following 1 October.
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(20 The amount of the contribution must not exceed the amount
prescribed by the regulations.

(3)  In deciding the amount, the Committee must have regard to the
advice of an actuary engaged by the Committee to advise it on the appropriate
provision to be made for ascertained and contingent liabilities of the Fund.

(4)  As soon as practicable after making the decision, the Committee
must give notice of the amount:

(@ by Gazette notice; and
(b)  written notice to the Law Society.
389. Payment of annual contributions

(1) A loca legd practitioner who is a member of a class of
practitioners mentioned in section 388 must, before 1 October in each year, pay to
the Funds Management Committee the contribution prescribed by the regulations
for the Fidelity Fund for the period of 12 months beginning on that date.

(2) If alegal practitioner appliesfor a practising certificate for a period
of less than 12 months, the practitioner must, in relation to the period, pay to the
Committee a contribution that bears to the prescribed contribution the same
proportion as the period bears to a year.

(3) If aninterstate legal practitioner gives notice of starting to engage
in legal practice in this jurisdiction, the practitioner must, for the period the
practice is established, pay to the Committee a contribution that bears to the
prescribed contribution the same proportion as the period bearsto a year.

(4) If alawyer isregistered as a locally registered foreign lawyer the
lawyer mugt, for the period of registration, pay to the Committee a contribution
that bears to the prescribed contribution the same proportion as the period bears to
ayear.

390. Imposition of levy

(1)  If the Funds Management Committee considers the Fidelity Fund is
not sufficient to satisfy ascertained and contingent liabilities, the Committee may
impose alevy for payment into the Fund by a date decided by it.

(2)  The amount of the levy must not exceed the amount prescribed by
the regulations.

(3 The levy must be paid to the Committee by each local lega
practitioner who at that date mentioned in subsection (1) is a member of aclass of
practitioners prescribed by the regulations.
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(4) As soon as practicable after making the decision, the Committee
must give notice of the amount of the levy and the date on which it must be paid:
(@ by Gazette notice; and
(b)  written notice to the Law Society.
391. Provisonsabout payment of contribution or levy
(1)  Subsections (2) and (3) apply if:

(@ alegd practitioner is eligible to be a member of more than one
class of lega practitioners prescribed under section 389(1)
or 390(3); and

(b)  the amount of the contribution or levy payable by members of each
of the classesis different; and

(c) the lega practitioner wishes to claim membership of one of the
classes other than the one for which members must pay the highest
contribution or levy.

(20 The lega practitioner must give the Committee a statutory
declaration specifying the class to which the lega practitioner clams
membership.

(3) If the legal practitioner does not give the Committee a statutory
declaration under subsection (2) when paying a contribution or levy:

(@  the practitioner is taken to be a member of the class to which the
practitioner is eligible to be amember and for which members must
pay the highest contribution or levy; and

(b)  thepractitioner must pay that contribution or levy.

(4)  The Committee may, in a specia case, allow a lega practitioner
further time in which to pay a contribution or levy or part of it.

(5) If alegal practitioner does not pay the amount of a contribution or
levy payable by the practitioner by the date it is required to be paid or, if the
Committee allows the practitioner further time to pay under subsection (4), within
the further time allowed:

(@  theamount of the unpaid contribution or levy is adebt owing to the
Committee by the practitioner; and

(b)  the Committee must, as soon as practicable, give written notice to
the Law Society of the practitioner'sfailure.
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Division 4 — Defaults to which this Part applies
392. Reevant jurisdiction

(1) The relevant jurisdiction for an associate of a law practice whose
act or omisson (whether alone or with one or more other associates of the
practice) gives rise to or constitutes a default of the practice is to be determined
under this section.

(2) Inthe case of adefault involving trust money received in Australia
(whether or not it was paid into an Austrdlian trust account), the relevant
jurisdiction for the associate is:

(@ if the trust money was paid into an Australian trust account and if
the associate (whether alone or with a co-signatory) was authorised
to withdraw any or all of the trust money from the only or last
Austraian trust account in which the trust money was held before
the default — the jurisdiction under whose law that trust account
was maintained; or

(b)  inany other case —the associate's home jurisdiction.

(3) In the case of a default involving trust money received outside
Austrdlia and paid into an Australian trust account, the relevant jurisdiction for
the associateis:

(@ if the associate (whether alone or with a co-signatory) was
authorised to withdraw any or all of the trust money from the only
or last Australian trust account in which the trust money was held
before the default — the jurisdiction under whose law that trust
account was maintained; or

(b)  inany other case —the associate's home jurisdiction.

(4) In the case of a default involving trust property received in
Audtrdia, or received outside Australia and brought to Austraia, the relevant
jurisdiction for the associate is the associate's home jurisdiction.

Note for section 392(4)

Section 419 (Defaults involving interstate elements) provides that the Law Society may treat the
default as consisting of 2 or more defaults for the purpose of determining the liability of the
Fiddity Fund.

393. Defaultstowhich thisPart applies

(1) This Part applies to a default of a law practice arising from or
congtituted by an act or omission of one or more associates of the practice, where
thisjurisdiction isthe relevant jurisdiction for the only associate or one or more of
associates involved.
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(2)  Itisimmateria where the default occurs.

(3) It is immaterial that the act or omission giving rise to or
congtituting a default does not congtitute a crime or other offence under the law of
this or any other jurisdiction or of the Commonwealth or that proceedings have
not been commenced or concluded in relation to a crime or other offence of that
kind.

394. Defaultsrelatingtofinancial servicesor investments

(1)  This Part does not apply to a default of a law practice to the extent
that the default occurs in relation to money or property that is entrusted to or held
by the practice for or in connection with:

(@ afinancial service provided by the practice or an associate of the
practice in circumstances where the practice or associate is required
to hold an Australian financial services licence covering the
provision of the service (whether not such a licence is held at any
relevant time); or

(b) afinancia service provided by the practice or an associate of the
practice in circumstances where the practice or associate provides
the service as a representative of another person who carries on a
financial services business (whether or not the practice or associate
is an authorised representative at any relevant time).

(2)  Without limiting subsection (1), this Part does not apply to a default
of a law practice to the extent that the default occurs in relation to money or
property that is entrusted to or held by the practice for or in connection with a
managed investment scheme, or mortgage financing, undertaken by the practice.

(3)  Without limiting subsections (1) and (2), this Part does not apply to
a default of a law practice to the extent that the default occurs in relation to
money or property that is entrusted to or held by the practice for investment
purposes, whether on its own account or as agent, unless:

(@  themoney or property was entrusted to or held by the practice:
() in the ordinary course of legal practice; and

(i)  primarily in connection with the provision of lega services
to or at the direction of the client; and

(b)  theinvestment isor isto be made:
() in the ordinary course of legal practice; and
(i)  for the ancillary purpose of maintaining or enhancing the

value of the money or property pending completion of the
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matter or further stages of the matter or pending payment or
delivery of the money or property to or at the direction of
the client.

(4) Inthissection:

"Australian financial services licence", see Chapter 7 of the Corporations
Act;

"authorised representative”, see Chapter 7 of the Corporations Act;
"financial service", see Chapter 7 of the Corporations Act;
“financial servicesbusiness', see Chapter 7 of the Corporations Act.
Division 5 — Claims about defaults
395. Claimsabout defaults

(1) A person who suffers pecuniary loss because of a default to which
this Part applies may make a claim against the Fidelity Fund to the Law Society
about the defaullt.

(2) A claim must be made in the approved form.

(3)  The Society may require the person who makes a claim to do either
or both of the following:

(@  togive further information about the claim or any dispute to which
the clam relates,

(b) to verify the clam or any further information, by statutory
declaration.

(4) The Society must investigate a clam made to it, including the
default to which it relates, and may do so in any way it considers appropriate.

396. Timelimit for making claims

(1) Subject to section 398 (Time limit for making claims following
advertisement), a clam does not lie against the Fidelity Fund unless the
prospective claimant notifies the Law Society of the default concerned:

(@  within 6 months after the prospective claimant becomes aware of
the default; or

(b)  within afurther period alowed by the Society; or
(o)  if the Supreme Court allows further time after the Society refuses to

do so —within the period alowed.
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(20 The Court or Society may adlow a further period if satisfied it
would be appropriate to do so in a particular case having regard to matters the
Court or Society considers relevant.

397. Advertisements

(1) If the Law Society considers there has been, or may have been, a
default by alaw practice, it may publish either or both of the following:

(@  anoticethat seeksinformation about the default;

(b)  anatice that invites clams about the default and fixes a fina date
after which claimsrelating to the default cannot be made.

(2)  Thefina datefixed by the notice must be adate that is:

(@  atleast 3 months later than the date of the first or only publication
of the notice; and

(b)  not more than 12 months after the date of that first or only
publication.

(3)  Thenotice must be published on the Society's Internet site.

(4) The Society may give information to persons making inquiries in
response to a notice published under this section.

(5) Apart from extending the period during which claims can be made
under this Part (if relevant), publication of a notice under this section does not
confer any entitlements in relation to any claim or the default to which it relates or
provide any grounds affecting the determination of any claim.

(6) The publication in good faith of a notice under this section, or the
provision of information in good faith under this section, does not subject a
protected person to any liability (including liability in defamation).

(7)  Inthissection:

"protected person” means.
(@  thelLaw Society or amember of the Society; or
(b)  theproprietor, editor or publisher of the newspaper; or
(c)  anlInternet service provider or Internet content host; or

(d  amember of staff of or a person acting at the direction of
any person or entity referred to in this definition.
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398. Timelimit for making claimsfollowing advertisement

(1) This section applies if the Law Society publishes a notice under
section 397 (Advertisements) fixing a fina date after which claims relating to a
default cannot be made.

(20 A claim may be made:
(@  uptoandincluding thefinal datefixed under the notice; or
(b)  within afurther period alowed by the Society; or

(c)  if the Supreme Court allows further time after the Society refusesto
do so —within the period allowed;

even though the claim would have been barred under section 396 (Time limit for
making claims) had the notice not been published.

399. Claimsnot affected by certain matters

(1) A clam may be made about a law practice's default despite a
change in the status of the practice or the associate concerned after the occurrence
of the act or omission giving rise to or congtituting the defauilt.

(2) A clam that has been made is not affected by a later change in the
status of the practice or associate.

(3)  For the purposes of this section, achangein status includes:

(@  for a partnership — a change in the membership or staffing or the
dissolution of the practice; and

(b)  for an incorporated legal practice — a change in the directorship or
staffing or the winding-up or dissolution of the practice; and

(c)  for an associate who was an Audtralian lega practitioner — the fact
that the associate has ceased to practise or to hold an Australian
practising certificate; and

(d)  for anindividua —the death of the associate.
400. Advance payments

(1) The Law Society may, at its absolute discretion, make payments to
aclaimant in advance of the determination of aclaim if satisfied:

(@ theclamislikely to be alowed; and

(b)  payment iswarranted to alleviate hardship.
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(20  Any payments made in advance must be taken into account when
the claim is determined.

(3) Payments under this section must be made by the Funds
Management Committee from the Fidelity Fund.

(4) If the claim is disallowed, the amounts paid under this section are
recoverable by the Committee as a debt due to the Fund.

(5) If the claim is alowed but the amount payable is less than the
amount paid under this section, the excess paid under this section is recoverable
by the Committee as a debt due to the Fund.

Division 6 — Determination of claims
401. Law Society may determineclaim

(1) The Law Society may determine a clam by wholly or partly
allowing or disallowing it.

(2)  The Society may disallow a claim to the extent the claim does not
relate to adefault for which the Fidelity Fund isliable.

(3) The Society may wholly or partly disallow a claim, or reduce a
claim, to the extent:

(@  theclamant knowingly assisted in or contributed towards, or was a
party or accessory to, the act or omission giving riseto the clam; or

(b)  thenegligence of the claimant contributed to the loss; or

(c)  the conduct of the transaction with the law practice in relation to
which the clamis made wasillegal and the claimant knew or ought
reasonably to have known of that illegality; or

(d)  proper and usual records were not brought into existence during the
conduct of the transaction, or were destroyed and the claimant
knew or ought reasonably to have known that records of that kind
would not be kept or would be destroyed; or

(¢)  the claimant has unreasonably refused to disclose information or
documents to or cooperate with:

0] the Society; or

(i)  any other authority (including, for example, an investigative
or prosecuting authority);

in the investigation of the claim.
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(4)  Subsections (2) and (3) do not limit the Society's power to disallow
aclaim on any other ground.

(5)  Without limiting subsection (2) or (3), the Society may reduce the
amount otherwise payable on a clam to the extent the Society considers
appropriate:

(@ if satisfied the claimant assisted in or contributed towards, or was a
party or accessory to, the act or omission giving rise to the claim; or

(b) if satisfied the claimant unreasonably failed to mitigate losses
arising from the act or omission giving rise to the claim; or

(o if satisfied the claimant has unreasonably hindered the investigation
of the clam.

(6) The Society must, in alowing aclam, specify the amount payable.
402. Maximum amount allowable

(1) The amount payable in relation to a default must not exceed the
pecuniary loss resulting from the default.

(2)  This section does not apply to costs or interest payable under
section 403 (Costs) or 404 (Interest).

403. Costs

(1) If the Law Society wholly or partly allows a claim, the Society
must order payment of the claimant's reasonable legal costs involved in making
and proving the claim unless the Society considers specia circumstances exist
warranting a reduction in the amount of costs or a determination that no amount
should be paid for costs.

(2) If the Society wholly disallows a clam, the Society may order
payment of the whole or part of the claimant's reasonable legal costs involved in
making and attempting to prove the claim if the Society considersit is appropriate
to make the order.

(3)  Thecosts are payable from the Fidelity Fund.
404. Interest

(1) In determining the amount of pecuniary loss resulting from a
default, the Law Society must add interest on the amount payable (excluding
interest) unless the Society considers specia circumstances exist warranting a
reduction in the amount of interest or warranting a determination that no amount
should be paid by way of interest.
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(2)  The interest must be calculated from the date on which the claim
was made to the date the Society notifies the claimant that the claim has been
allowed at the rate specified in or determined under the regulations.

(33 To the extent regulations are not in force for the purposes of
subsection (2), interest must be calculated at the rate of 5%.

(4) Theinterest is payable from the Fidelity Fund.
405. Reduction of claim because of other benefits

(1) A person is not entitled to recover from the Fidelity Fund any
amount equal to amounts or to the value of other benefits:

(@  that have aready been paid to or received by the person; or

(b)  that have aready been determined and are payable to or receivable
by the person; or

(c) that (in the Law Society's opinion) are likely to be paid to or
received by the person; or

(d) that (in the Law Society's opinion) might, but for neglect or failure
on the person's part, have been paid or payable to or received or
receivable by the person;

from other sources in relation to the pecuniary loss to which aclaim relates.

(2) The Society may, at its absolute discretion, pay to a person the
whole or part of an amount referred to in subsection (1)(c) if satisfied payment is
warranted to alleviate hardship, but nothing in this subsection affects section 407
(Repayment of certain amounts).

406. Subrogation

(1)  On payment of a clam from the Fidelity Fund, the Law Society is
subrogated to the rights and remedies of the clamant against any person in
relation to the default to which the claim relates.

(2)  Without limiting subsection (1), that subsection extends to a right
or remedy against:

(@  theassociatein relation to whom the claim is made; or

(b)  the person authorised to administer the estate of the associate in
relation to whom the claim is made and who is deceased or an
insolvent under administration.
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(3)  Subsection (1) does not apply to a right or remedy against an
associate if, had the associate been a claimant in relation to the default, the claim
would not be disallowable on any of the grounds set out in section 401(3) (Law
Society may determine claim).

(4)  The Society may exercise its rights and remedies under this section
in its own name or in the name of the claimant.

(5) If the Society brings proceedings under this section in the name of
the claimant, it must indemnify the claimant against any costs awarded against the
claimant in the proceedings.

(6) The Society may exercise its rights and remedies under this section
even though any limitation periods under this Part have expired.

(7)  The Society must pay into the Fidelity Fund any money recovered
in exercising its rights and remedies under this section.

407. Repayment of certain amounts
(1) If aclamant:

(@  receives a payment from the Fidelity Fund in relation to the claim;
and

(b)  receives or recovers from another source or sources a payment on
account of the pecuniary loss; and

(o) thereisasurplus after deducting the amount of the pecuniary loss
from the total amount received or recovered by the claimant from
both or all sources,

the amount of the surplusis a debt payable by the claimant to the Fund.

(2) However, the amount payable by the claimant cannot exceed the
amount the claimant received from the Fund in relation to the claim.

408. Notice of delay in making decision

(1) If the Law Society considers a claim is not likely to be determined
within 12 months after it was made, the Society must give written notice to the
claimant that the claim is not likely to be determined within that period.

(2)  Thenotice must contain a brief statement of reasons for the delay.
409. Notice of decision

(1) The Law Society must, as soon as practicable, give written notice
to the claimant about any decision it makes about the claim.
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(2)  The notice must include an information notice about:
(@  adecision of the Society to wholly or partly disallow aclaim; or

(b) adecision of the Society to reduce the amount alowed in relation
toaclam.

410. Appeal against decision on claim

(1) A clamant may appea to the Supreme Court against a decision of
the Law Society:

(@  towholly or partly disallow aclam; or
(b)  toreducethe amount allowed in relation to a claim.

(20  However, an appea does not lie against a decision of the Society to
limit the amount payable, or to decline to pay an amount, under the capping and
sufficiency provisions of thisjurisdiction.

(3)  Anappea must be started by filing notice of appeal within 28 days
after receiving the information notice about the decision.

(4)  Onan apped:

(@  the appellant must establish that the whole or part of the amount
sought to be recovered from the Fidelity Fund is not reasonably
available from other sources, unless the Society waives that
requirement; and

(b)  the Court may, on application by the Society, stay the appedl
pending further action being taken to seek recovery of the whole or
part of that amount from other sources.

(5)  The Court may review the merits of the Society's decision.
(6) The Court may:
(@  affirmthedecision; or

(b) if satisfied the reasons for varying or setting aside the Society's
decision are sufficiently cogent to warrant doing so:

() vary the decision; or

(i)  set asdethe decision and make a decision in substitution for
the decision set aside; or
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(ili) set asdde the decison and remit the matter for
reconsideration by the Society in accordance with any
directions or recommendations of the Court.

Also, the Court may make the other ordersit thinksfit.

However, an order for costs must not be made on an appea under

this section unless the Court is satisfied an order for costs should be made in the
interests of justice.

411. Appeal againgt failureto determine claim

1)

A claimant may apped to the Supreme Court against a failure of

the Law Society to determine a claim after 12 months after the claim was made.

2)

An appeal against afailure to determine a clam must be started by

filing notice of appeal at any time after the period of 12 months after the clam
was made and while the failure continues.

(3)
@

(b)

(4)
@

On an apped.:

the appellant must establish that the whole or part of the amount
sought to be recovered from the Fidelity Fund is not reasonably
available from other sources, unless the Society waives that
requirement; and

the Court may, on application by the Society, stay the appedl
pending further action being taken to seek recovery of the whole or
part of that amount from other sources.

The Court may decide the appeal:

0] giving directions to the Society for the expeditious
determination of the matter; and

(i)  if the Court is satisfied there has been unreasonable delay —
ordering that interest be paid at a specified rate that is higher
than the rate applicable under section 404 (Interest), until
further order or the determination for the claim; and

(iii) if the Court is satisfied there has not been unreasonable
delay — ordering that, if delay continues in circumstances of
a specified kind, interest be paid for a specified period at a
specified rate that is higher than the rate applicable under
section 404, until further order or the determination for the
claim; or
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(b) by deciding not to give directions or make orders under
paragraph (a).

(5)  No order for costs is to be made on the appea unless the Court is
satisfied an order for costs should be made in the interests of justice.

412. Court proceedings

In any proceedings brought in a court under section 406 (Subrogation)
or 410 (Apped against decision on claim):

(@  evidence of any admission or confession by, or other evidence that
would be admissible against, an Australian legal practitioner or
other person in relation to an act or omission giving riseto aclaim
Is admissible to prove the act or omission despite the fact that the
practitioner or other person is not a defendant in, or a party to, the
proceedings; and

(b)  any defence that would have been available to the practitioner or
other person is available to the Law Society.

Division 7 —Payments from Fidelity Fund for defaults
413. Paymentsfor defaults

(1) The Fiddity Fund must be applied by the Funds Management
Committee for compensating claimants in relation to claims allowed under this
Part for defaults to which this Part applies.

(20  Anamount payable from the Fund in relation to a claim is payable
to the claimant or to another person at the claimant's direction.

414. Capson payments
(1)  Theregulations may fix either or both of the following:

(@  the maximum amounts, or the method of calculating maximum
amounts, that may be paid from the Fidelity Fund in relation to
individual claims or classes of individua claims;

(b)  the maximum aggregate amount, or the method of calculating
maximum aggregate amount, that may be paid from the Fund in
relation to al claims made in relation to individual law practices or
classes of law practices.

(20  Amounts must not be paid from the Fund that exceed the amounts
fixed, or calculated by a method fixed, under subsection (1).
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(3) Payments from the Fund in accordance with the requirements of
subsection (2) are made in full and final settlement of the claims concerned.

(4) Despite subsection (2), the Funds Management Committee may
authorise payment of alarger amount if satisfied it would be reasonable to do so
after taking into account:

(@  the position of the Fund and the circumstances of the particular
case; and

(b)  theadviceof the Law Society.

(5)  No proceedings can be brought, by way of appeal or otherwise, to
require the payment of a larger amount or to require the Committee to consider
payment of alarger amount.

415. Sufficiency of Fideity Fund

(1) If the Funds Management Committee is of the opinion that the
Fidelity Fund is likely to be insufficient to meet the Fund's ascertained and
contingent liabilities, the Committee may do any or all of the following:

(@  postpone al payments relating to all or any class of claims out of
the Fund;

(b)  imposealevy under section 390;

(0 make partia payments of the amounts of one or more alowed
claims out of the Fund with payment of the balance being a charge
on the Fund;

(d)  make partia payments of the amounts of 2 or more allowed claims
out of the Fund on a pro rata basis, with payment of the balance
ceasing to be aliability of the Fund.

(2)  In deciding whether to do any or al of the things mentioned in
subsection (1), the Committee must:

(@  consult with and take advice from the Law Society; and

(b)  have regard to hardship if relevant information is known to the
Committee; and

(c)  endeavour to treat outstanding claims equally and equitably, but
may make special adjustmentsin cases of hardship.

(3 If the Committee declares a decison is made under
subsection (1)(d):
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(@  thebaance specified in the declaration ceasesto be aliability of the
Fund; and

(b) the Committee may (but need not) a any time revoke the
declaration in relation to either the whole or a specified part of the
balance and the balance or that part of the balance again becomes a
ligbility of the Fund.

(4) A decison of the Committee made under this section is fina and
not subject to appeal or review.

Divison 8 — Claims by law practices or associates
416. Claimsby law practices or associates about defaults

(1)  This section applies to a default of a law practice arising from or
constituted by an act or omission of an associate of the practice.

(2) A claim may be made under section 395 (Claims about defaults) by
another associate of the law practice if the associate suffers pecuniary loss
because of the defauilt.

(3) A clam may be made under section 395 (Claims about defaults) by
the law practice if the practice is an incorporated legal practice and it suffers
pecuniary loss because of the defaullt.

417. Claimsby law practices or associates about notional defaults

(1) This section applies if a default of a law practice arising from or
congtituted by an act or omission of an associate of the practice was avoided,
remedied or reduced by afinancial contribution made by the practice or by one or
more other associates.

(2)  The default, to the extent that it was avoided, remedied or reduced,
isreferred to in this section as anotional default.

(3) ThisPart applies to anotiona default in the same way as it applies
to other defaults of law practices, but only the law practice or the other associate
or associates concerned are eligible to make claims about the notional defauilt.

Division 9 — Defaultsinvolving interstate e ements
418. Concerted interstate defaults

(1) The Law Society may treat a concerted interstate default as if the
default consisted of 2 or more separate defaults:
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(& one of which is a default to which this Part applies, where this
jurisdiction is the relevant jurisdiction for one or more of the
associatesinvolved; and

(b)  the other or others of which are defaults to which this Part does not
apply, where another jurisdiction or jurisdictions are the relevant
jurisdictionsfor one or more of the associates involved.

(2) The Society may treat a clam about a concerted interstate default
asif the claim consisted of:

(@  oneor more claims made under this Part; and
(b)  oneor more claims made under a corresponding law or laws.

(3) A clam about a concerted interstate default is to be assessed on the
basisthat the fidelity funds of the relevant jurisdictions involved are to contribute:

(@  inequal sharesin respect of the default, regardiess of the number of
associates involved in each of those jurisdictions, and disregarding
the capping and sufficiency provisions of those jurisdictions; or

(b) in other shares as agreed by the Society and the corresponding
authority or authoritiesinvolved.

(4)  Subsection (3) does not affect the application of the capping and
sufficiency requirements of this jurisdiction in respect of the amount payable
from the Fidelity Fund after the claim has been assessed.

419. Defaults involving interstate elements where committed by one
associate only

(1)  This section applies to a default of a law practice arising from or
congtituted by an act or omission that was committed by only one associate of the
practice, where the default involves more than one of the cases referred to in
section 392(2) to (4) (Relevant jurisdiction).

(2) TheLaw Society may treat the default to which this section applies
asif the default consisted of 2 or more separate defaults:

(&  one of which is a default to which this Part applies, where this
jurisdiction isthe relevant jurisdiction; and

(b)  theother or others of which are defaults to which this Part does not
apply, where another jurisdiction or jurisdictions are the relevant
jurisdictions.

(3) The Society may treat a clam about the default to which this
section applies asif the claim consisted of:
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(@  oneor more claims made under this Part; and
(b)  oneor more claims made under a corresponding law or laws.

(4 A clam about a default to which this section applies is to be
assessed on the basis that the fiddity funds of the relevant jurisdictions involved
areto contribute:

(@ in equal shares in respect of the default and disregarding the
capping and sufficiency provisions of those jurisdictions; or

(b) in other shares as agreed by the Society and the corresponding
authority or authoritiesinvolved.

(5)  Subsection (4) does not affect the application of the capping and
sufficiency requirements of this jurisdiction in respect of the amount payable
from the Fidelity Fund after the claim has been assessed.

Division 10 — I nter-jurisdictional provisions
420. Fiddlity protocols

(1) The regulations may authorise the Law Society and the Funds
Management Committee to enter into arrangements (“fidelity protocols') with
corresponding authoritiesfor or with respect to matters to which this Part relates.

(2)  Without limiting subsection (1), the regulations may authorise the
making of afidelity protocol that provides the Society or Committee is taken to
have:

(@  requested a corresponding authority to act as agent of the Society or
Committee in specified classes of cases; or

(b) agreed to act as agent of a corresponding authority in specified
classes of cases.

(3) Theregulations may:

(@  provide for the amendment, revocation or replacement of a fidelity
protocol; or

(b)  provide that afidelity protocol does or specified classes of fidelity
protocols do not have effect in this jurisdiction unless approved in
accordance with the regulations.
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421. Forwarding of claims

(1) If aclamismadetothe Law Society about a default that appears to
be a default to which a corresponding law applies, the Society must forward the
claim or acopy of it to a corresponding authority of the jurisdiction concerned.

(2) If aclaimis made to a corresponding authority about a default that
appears to be a default to which this Part applies and the claim or a copy of it is
forwarded under a corresponding law to the Society by the corresponding
authority, the claim is taken:

(@  to have been made under this Part; and

(b) to have been so made when the clam was received by the
corresponding authority.

422. Investigation of defaultsto which thisPart applies

(1) Thissection appliesif adefault appears to be a default to which this
Part applies and to have:

(@  occurred solely in another jurisdiction; or
(b)  occurred in more than one jurisdiction; or

(©)  occurred in circumstances in which it cannot be decided precisely
in which jurisdiction the default occurred.

(20 The Law Society may request a corresponding authority or
corresponding authorities to act as agent or agents for the Society, for the purpose
of processing or investigating a claim about the default or aspects of the claim.

423. Investigation of defaultsto which corresponding law applies

(1) This section applies if a default appears to be a default to which a
corresponding law applies and to have:

(@  occurred solely in thisjurisdiction; or

(b)  occurred in more than one jurisdiction (including this jurisdiction);
or

(c)  occurred in circumstances in which it cannot be decided precisely
in which jurisdiction the default occurred.

(20 TheLaw Society may act as agent of a corresponding authority, if
requested to do so by the corresponding authority, for the purpose of processing
or investigating a claim about the default or aspects of the claim.
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(3) If the Society agrees to act as agent of a corresponding authority
under subsection (2), the Society may exercise any of its powers or functions in
relation to processing or investigating the claim or aspects of the claim asif the
claim had been made under this Part.

424. Investigation of concerted interstate defaults and other defaults
involving inter state elements

(1) This section applies if either of the following defaults appear to
have occurred:

(@  aconcerted interstate defaullt;

(b) a default to which section 419 (Defaults involving interstate
elementsif committed by one associate only) applies.

(20 The Law Society may request a corresponding authority or
corresponding authorities to act as agent or agents for the Society, for the purpose
of processing or investigating a claim about the default or aspects of the claim.

(33 The Society may act as agent of a corresponding authority, if
requested to do so by the corresponding authority, for the purpose of processing
or investigating a claim about the default or aspects of the claim.

(4) If the Society agrees to act as agent of a corresponding authority
under subsection (3), the Society may exercise any of its powers or functions in
relation to processing or investigating the claim or aspects of the claim asif the
claim had been made entirely under this Part.

425. Recommendations by L aw Society to cor responding authorities

If the Law Society is acting as agent of a corresponding authority in
relation to a clam made under a corresponding law, the Society may make
recommendations about the decision the corresponding authority might make
about the claim.

426. Recommendations to and decisons by Law Society after receiving
recommendations from corresponding authority

(1) If a corresponding authority makes recommendations about the
decison the Law Society might make about a claim in relation to which the
corresponding authority was acting as its agent, the Society may:

(@ make its decison about the clam in conformity with the
recommendations, whether with or without further consideration,
investigation or inquiry; or

(b)  disregard the recommendations.
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(2) A corresponding authority cannot, as agent of the Society, make a
decision about the claim under Division 5.

427. Request to another jurisdiction to investigate aspects of claim

(1) The Law Society may request a corresponding authority to arrange
for the investigation of any aspect of a claim being dealt with by the Society and
to provide areport on the result of the investigation.

(2) A report on the result of the investigation received from:
(@  thecorresponding authority; or

(b) a person or entity authorised by the corresponding authority to
conduct the investigation;

may be used and taken into consideration by the Society in the course of dealing
with the claim under this Part.

428. Request from another jurisdiction to investigate aspects of claim

(1) This section applies in relation to a request received by the Law
Society from a corresponding authority to arrange for the investigation of any
aspect of a claim being dealt with under a corresponding law.

(2)  The Society may conduct the investigation.

(3) The provisions of this Part relating to the investigation of a clam
apply, with any necessary adaptations, in relation to the investigation of the
relevant aspect of the claim that is the subject of the request.

(4)  The Society must provide a report on the result of the investigation
to the corresponding authority.

429. Cooperation with other authorities

(1) When dealing with a claim under this Part involving alaw practice
or an Australian lega practitioner, the Law Society may consult and cooperate
with another person or body who or which has powers under the corresponding
law of another jurisdiction in relation to the practice or practitioner.

(2)  For the purposes of subsection (1), the Society and the other person
or body may exchange information concerning the claim.
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Divison 11 — Miscellaneous matters

430. Interstate legal practitioner becoming authorised to withdraw from
local trust account

(1) An interstate legal practitioner who (whether aone or with a
co-signatory) becomes authorised to withdraw money from a local trust account
must:

(@  give notice to the Law Society of the authorisation in accordance
with the regulations; and

(b)  make contributions to the Fiddity Fund in accordance with the
regulations.

(2)  Without limiting subsection (1), the regulations may determine or
provide for the determination of any or al of the following:

(@  the way in which the notice must be made and the information or
material that must be included in or to accompany the notice;

(b)  the amount of the contributions, their frequency and the way in
which they must be made.

431. Application of Part toincorporated legal practices

(1)  The regulations may provide that specified provisions of this Part,
and any other provisions of this Act relating to the Fidelity Fund, do not apply to
incorporated legal practices or apply to them with specified modifications.

(2)  For the application of the provisions of this Part, and any other
provisions of this Act relating to the Fund, to an incorporated legal practice, a
reference in those provisions to a default of alaw practice extends to a default of
an incorporated legal practice, but only if it occurs in connection with the
provision of legal services.

(3)  Nothing in this section affects any obligation of an Australian legal
practitioner who is an officer or employee of an incorporated legal practice to
comply with the provisions of this Act relating to the Fund.

(4)  Anincorporated legal practice is required to make payments to or
on account of the Fund under this Act asif it were an Australian lawyer applying
for or holding alocal practising certificate.

(5) Theincorporated lega practice must not engage in legal practice in
thisjurisdiction if any payment is not made by the due date and while the practice
remains in default of subsection (4).
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(6) The Law Society may suspend the local practising certificate of a
legal practitioner director of the practice if any payment is not made by the due
date.

(7)  The amounts payable to the Fund by an incorporated legal practice
may be determined by reference to the tota number of Austraian legal
practitioners employed by the practice and other relevant matters.

432. Application of Part to multi-disciplinary partner ships

(1)  The regulations may provide that specified provisions of this Part,
and any other provisions of this Act relating to the Fidelity Fund, do not apply to
multi-disciplinary partnerships or apply to them with specified modifications.

(2)  For the application of the provisions of this Part, and any other
provisions of this Act relating to the Fund, to a multi-disciplinary partnership, a
reference in those provisions to a default of alaw practice extends to a default of
a multi-disciplinary partnership or a partner or employee of a multi-disciplinary
partnership, whether or not any person involved is an Australian lega
practitioner, but only if it occurs in connection with the provison of lega
services.

(3)  Nothing in this section affects any obligation of an Australian legal
practitioner who is a partner or employee of a multi-disciplinary partnership to
comply with the provisions of this Act relating to the Fund.

(4)  The amounts payable to the Fund by the legal practitioner partners
of a multi-disciplinary partnership may be determined by reference to the total
number of Australian legal practitioners employed by the partnership and other
relevant matters.

433. Application of Part to Australian lawyer swhose practising certificates
have lapsed

(1)  Thissection appliesif:

(@  anAudtraian lawyer is not an Australian legal practitioner because
the lawyer's Australian practising certificate has lapsed; and

(b) thelawyer was a sole practitioner immediately before the certificate
lapsed.

(2)  However, this section does not apply if:

(@  the certificate has been suspended or cancelled under this Act or a
corresponding law; or

(b)  the lawyer's application for the grant or renewa of an Australian
practising certificate has been refused under this Act or a
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corresponding law and the lawyer would be an Australian legal
practitioner had it been granted.

(3)  For the other provisions of this Part, the practisng certificate is
taken not to have lapsed and accordingly the lawyer is taken to continue to be an
Australian legal practitioner.

(4)  Subsection (3) ceases to apply on whichever of the following first
ocCurs:

(@ if amanager or recelver is appointed under Chapter 5 for the law
practice;

(b)  when the period of 6 months after the practising certificate actually
lapsed expires,

(o) if thelawyer's application for the grant or renewal of an Austraian
practising certificate is refused under this Act or a corresponding
law.

PART 3.6 —-MORTGAGE PRACTICESAND MANAGED INVESTMENT
SCHEMES

Division 1 —Preliminary matters
434. Definitions
In this Part:
"application date" means 1 December 2002;

"ASIC exemption” means an exemption from the Corporations Act given
by ASIC under that Act;

"associate”, of alegal practitioner, see section 435;

"borrower" means a person who borrows from a lender or contributor
money that is secured by a mortgage;

“client", of alegal practitioner, means a person who:

(@  receivesthe lega practitioner's advice about investment in a
regulated mortgage or managed investment scheme; or

(b)  gives the lega practitioner instructions to use money for a
regulated mortgage or managed investment scheme;

"contributor” means a person who lends, or proposes to lend, money that is
secured by a contributory mortgage arranged by a legd
practitioner;
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"contributory mortgage" means a mortgage to secure money lent by 2 or
more contributors as tenants in common or joint tenants, whether or
not the mortgagee is a person who holds the mortgage in trust for or
on behalf of those contributors;

"financia institution” means:
(@ anADI;or

(b) a trustee company as defined in the Companies (Trustees
and Personal Representatives) Act; or

(c0 a corporation or other body prescribed, or of a class
prescribed, by the regulations;

"lender" means a person who lends, or proposes to lend, a borrower money
that is secured by a mortgage;

“member", of amanaged investment scheme, see the Corporations Act;

“regulated mortgage’ means a mortgage (including a contributory
mortgage) other than:

(@ amortgage under which the lender is a financia institution;
or

(b)  amortgage under which the lender or contributors nominate
the borrower, but only if the borrower is not a person
introduced to the lender or contributors by the lega
practitioner who acts for the lender or contributors or by:

(1) an associate of the legal practitioner; or

(i)  anagent of the legal practitioner; or

(iii) a person engaged by the legal practitioner for the
purpose of introducing the borrower to the lender or
contributors; or

(0 a mortgage prescribed, or of a class prescribed, by the
regulations as exempt from this definition;

"responsible entity”, see the Corporations Act;

“run-out mortgage” means a regulated mortgage created before the
application date that is not:

(@ aTeritory regulated mortgage; or
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(b) amortgage that forms part of a managed investment scheme
that is required to be operated by a responsible entity under
the Corporations Act (as modified by any ASIC exemption
or the regulations under that Act);

"Territory regulated mortgage", see section 436;

“Territory regulated mortgage practice’ means a lega practitioner's

practice in relation to which a nomination made in accordance with
section 438 (Nomination of practice as Teritory regulated
mortgage practice) isin force.

435. Associate of alegal practitioner

@D
@

()

(©

(d)

()

(f)

()

()

A reference to an associate of alegal practitioner is areferenceto:

a partner of the legal practitioner, whether or not the partner is a
legal practitioner; or

an employee or agent of the legal practitioner; or

a corporation, or a member of a corporation, partnership, syndicate
or joint venture, in which the lega practitioner or a person
mentioned in paragraph (a), (b) or (e) has abeneficial interest; or

aco-trustee of the legal practitioner; or

a person who bears a prescribed relationship to the lega
practitioner or to a person mentioned in paragraphs (a) to (d); or

a corporation that (if the legal practitioner or a person mentioned in
paragraphs (a) to (e) were, or is, a corporation) would be, or is, a
subsidiary of the legal practitioner or person as defined in the
Corporations Act; or

a person prescribed by the regulations as an associate of the lega
practitioner.

For the purposes of subsection (1)(€), a person bears a prescribed

relationship to alegal practitioner or other person if the relationship isthat of:

@
()
©

(d)

aspouse; or
ade facto partner; or

achild, grandchild, sibling, parent or grandparent, whether derived
through paragraph (a) or (b) or otherwise; or

akind prescribed by the regulations.
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436. Territory regulated mortgage

A regulated mortgage is a Territory regulated mortgage, in relation to a
legal practitioner, if:

(@ the lega practitioner's practice is a Territory regulated mortgage
practice; and

(b)  theregulated mortgage does not form part of a managed investment
scheme or, if it does form part of a managed investment scheme,
the managed investment scheme is not required to be operated by a
responsible entity under the Corporations Act (as modified by any
ASIC exemption or the regulations under that Act).

Division 2 — Conduct of mortgage practices
437. Conduct of mortgage practices
(1) A legd practitioner must not, in the practitioner's capacity as lega
practitioner for a lender or contributor, negotiate the making of or act in relation
to aregulated mortgage unless:
(@ themortgageisa Territory regulated mortgage; or

(b)  themortgage is arun-out mortgage; or

(c)  the mortgage forms part of a managed investment scheme operated
by aresponsible entity.

(2) A legd practitioner must not, in the practitioner's capacity as legal
practitioner for a lender or contributor, negotiate the making of or act in relation
to aregulated mortgage except in accordance with:

(@  the Corporations Act, or that Act as modified by any ASIC
exemption or the regulations under that Act; and

(b)  thisAct.

(3) A lega practitioner must not, in the practitioner's capacity as legal
practitioner for a lender or contributor, negotiate the making of or act in relation
to a regulated mortgage that forms part of a managed investment scheme unless
the legal practitioner complies with any ASIC exemption that applies to managed
investment schemes that:

(@  have morethan 20 members; and

(b) ae operated under the supervison of the Law Society in
accordance with that exemption.
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(4)  Subsection (3) applies even if the regulated mortgage forms part of
amanaged investment scheme that has no more than 20 members.

(5)  Subsection (3) does not apply if the managed investment schemeis
operated by aresponsible entity.

(6) A lega practitioner who knows an associate has contravened a
requirement mentioned in subsection (1), (2) or (3) must give written notice to the
Law Society of that fact within 21 days after becoming aware of the
contravention.

438. Nomination of practiceas Territory mortgage practice

(1) Thissection appliesif alegal practitioner who, in the practitioner's
capacity as legal practitioner for alender or contributor:

(&  negotiates the making of or actsin relation to a regulated mortgage;
or

(b)  proposesto do so.

(2) The legd practitioner may, by written notice given to the Law
Society, nominate the practitioner's practice as a Territory regulated mortgage
practice.

(3)  The nomination may, with the Society's approval, be made for a
legal practitioner by another legal practitioner (for example, by a lega
practitioner on behalf of members of afirm of legal practitioners).

(4)  Thenomination of the practice takes effect on the date the notice is
given to the Society.

(5) The nomination ceases to be in force, in relation to a lega
practitioner, if:

(@  the practitioner revokes the nomination by written notice given to
the Society; or

(b)  thepractitioner ceasesto be an Australian legal practitioner; or

(o)  the Society, by written notice given to the practitioner, rejects the
nomination of the practitioner's practice.

(6) The nomination must include the information required by
regulation.

439. Requirement to notify Law Society of Territory regulated mortgages

(1) A lega practitioner commits an offence if the practitioner:
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(@ in the practitioner's capacity as legal practitioner for a lender or
contributor, negotiates the making of or acts in reation to a
Territory regulated mortgage; and

(b) falsto give the Law Society written notice of that fact as required
by the regulations.

Maximum penalty: 50 penalty units.
(2)  Anoffence against subsection (1) is an offence of gtrict liability.

440. Legal practitioner to have fidelity cover in relation to regulated
mortgages

(1) A legd practitioner who, in the practitioner's capacity as legal
practitioner for alender or contributor, negotiates the making of or actsin relation
to aregulated mortgage must ensure an approved policy of fidelity insuranceisin
force in relation to the practitioner for the purpose of compensating persons who
suffer pecuniary loss because of any dishonest failure to pay money payable
under the mortgage.

(2) A policy of fidelity insurance is an approved policy of fidelity
insuranceif:

(@  the Law Society is satisfied the terms of the policy comply with
agreed nationa standards for fidelity insurance for lega
practitioners; and

(b) the policy is not to expire before the expiration of the locd
practising certificate or interstate practising certificate of the legal
practitioner to whom the policy relates; and

(c)  theinsurer and the terms of the policy have been approved by the
Attorney-Genera by written order given to the Society; and

(d)  any conditionsimposed by the order are complied with.

(3) A legd practitioner commits an offence if:

(@  the practitioner, in the practitioner's capacity as lega practitioner
for a lender or contributor, negotiates the making of or acts in
relation to a regulated mortgage; and

(b)  anapproved policy of fidelity insuranceis not in forcein relation to
the practitioner under this section.

Maximum penalty: 200 penalty units.
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(4) A contravention of this section does not limit the operation of
section 441.

(5)  This section does not apply in relation to any regulated mortgage
forming part of a managed investment scheme operated by aresponsible entity.

441. Limited claim against Fidelity Fund in relation to regulated mortgage

(1) A lender or contributor under a regulated mortgage to which
section 440 applies is not entitled to apply for compensation from the Fidelity
Fund for pecuniary loss he or she suffers because of a dishonest fallure by the
legal practitioner acting for the lender or contributor to pay money payable under
that mortgage.

(2)  Subsection (1) does not apply if the legal practitioner acting for the
lender or contributor contravenes section 440.

(3) A claimagainst the Fiddlity Fund under subsection (2):

(@  must be deadlt with by the Funds Management Committee as if the
legal practitioner had taken out and maintained an approved policy
of fidelity insurance; and

(b) is subject to the same restrictions, including the amount of
compensation payable, as would have applied under that approved
policy of insurance.

442. Notice of insurance arrangementsfor regulated mortgage

(1) If aclient entrusts money to alegal practitioner and the money, or
part of the money, is proposed to be advanced to a borrower for a regulated
mortgage, the practitioner must, within 7 days after the money is entrusted to the
practitioner, give the client written notice:

(@  advising theclient of the effect of section 441; and

(b) including detalls of the policy of fidelity insurance mentioned in
section 440.

(2) The lega practitioner must not advance any of the money to a
borrower for a regulated mortgage unless:

(@  the client has been given the notice mentioned in subsection (1);
and

(b) after having been given the notice, the client has given the
practitioner specific written authority to advance the money for the
mortgage.
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(3) A contravention of this section does not limit the operation of
section 441.

(4)  This section does not apply in relation to a regulated mortgage
forming part of a managed investment scheme operated by aresponsible entity.

443. Failureto obtain fiddity insurancefor regulated mortgage

(1) The Law Society must not grant or renew a practising certificate to
an Australian lawyer who is or will be required to comply with section 440 unless
itissatisfied:

(@  thereis, or will be, in force in relation to the Australian lawyer an

approved policy of fidelity insurance under that section; and

(b)  thepolicyis, or will be, inforce in relation to the Australian lawyer
during the currency of the lawyer's practising certificate.

(2)  The Society must suspend the local practising certificate of alegal
practitioner who isrequired to comply with section 440 if it is not satisfied:

(@ thereisinforcein relation to the practitioner an approved policy of
fidelity insurance under that section; and

(b) the policy is in force in relation to the practitioner during the
currency of the practitioner's practising certificate.

(3) If an interstate lega practitioner is required to comply with
section 440 and the Society is not satisfied there is in force in relation to the
practitioner an approved policy of fidelity insurance under that section, the
Society must:

(@  suspend that practitioner's entitlement under Part 2.3 to practise in
the Territory while the failure continues; and

(b)  ask the corresponding authority in the jurisdiction in which the
practitioner has his or her sole or principal place of legal practiceto
suspend the practitioner's interstate practising certificate until the
Society notifies the corresponding authority the practitioner is
complying with section 440.

Division 3—Managed investment schemes
444. Involvement of legal practitionersin managed investment schemes
(1)  ThisPart does not prevent alega practitioner from:

(@ carrying out any legal services in connection with a managed
investment scheme operated by aresponsible entity; or
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(b)  having an interest in such a managed investment scheme or in the
responsible entity for such a scheme.

(2) However, if aclient entrusts, or proposes to entrust, money to a
legal practitioner to be invested in a managed investment scheme operated by a
responsible entity and the practitioner has a prescribed interest in the scheme, the
practitioner must give the client written notice advising the client:

(@  thepractitioner has an interest in the scheme; and

(b)  the operation of the scheme does not form part of the practitioner's
practice; and

(c)  there is no clam against the Fiddity Fund for a pecuniary loss
arising from an investment in the scheme.

(3)  Thenotice must include the other matters required by regulation.

(4) Thelegd practitioner must not advance the money entrusted to the
practitioner to the responsible entity for the scheme or to another person unless
the client has been given the notice.

(5) A lega practitioner who knows an associate has contravened a
requirement mentioned in this section must give written notice to the Law Society
of that fact within 21 days after becoming aware of the contravention.

(6) A contravention of this section does not limit the operation of
section 445 (Clams against Fidelity Fund relating to managed investment
schemes connected with legal practitioners).

(7)  For the purposes of this section, alegal practitioner has a prescribed
interest in a managed investment scheme if:

(@  thepractitioner, or an associate of the practitioner, isadirector of or
concerned in the management of the responsible entity for the
scheme; or

(b)  the practitioner, or an associate of the practitioner, is a shareholder
in the responsible entity for the scheme; or

(c)  thepractitioner, or an associate of the practitioner, is taken to be an
agent of the responsble entity under Chapter 5C of the
Corporations Act; or

(d)  the practitioner, or an associate of the practitioner, receives any
pecuniary benefit from the scheme or the responsible entity for the
schemeif aclient of the practitioner investsin the scheme; or
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(e)  thepractitioner, or an associate of the practitioner, has an interest of
a kind prescribed by the regulations or lega practitioners rules in
the scheme or the responsible entity for the scheme.

445. Claimsagainst Fidelity Fund relating to managed investment schemes
connected with legal practitioners

A person who entrusts money to a legal practitioner to be invested in a
managed investment scheme operated by a responsible entity is not entitled to
make a claim against the Fidelity Fund for the purpose of obtaining compensation
for any pecuniary loss arising from that investment.

446. Transfer of mortgagesto responsible entity

(1) A lega practitioner who, in the practitioner's capacity as legal
practitioner for a lender or contributor, is responsible for the administration of a
regulated mortgage must not transfer the mortgage to a responsible entity for a
managed investment scheme unless the lender or contributor has given the
practitioner written authority to transfer the mortgage to the entity.

(2)  For the purposes of this section, a lega practitioner transfers a
regulated mortgage to a responsible entity when the practitioner does anything
that resultsin:

(@ aresponsble entity for a managed investment scheme becoming
the holder or custodian of the mortgage; or

(b)  any advances of money made in relation to the mortgage, or the
property that is charged or encumbered by the mortgage, becoming
scheme property (as defined in the Corporations Act) of a managed
investment scheme.

447. Regulationsrelating to managed investment schemes

Without limiting section 456, the regulations may include provisions for
thefollowing:

(@  ensuring the operation of a managed investment scheme by a
responsible entity is kept separate from a legal practitioner's
practice;

(b)  ensuring clients of alega practitioner are aware that the operation
of such a managed investment scheme does not form part of the
practitioner's practice.
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Division 4 — Transitional arrangementsfor pre-existing mortgages

448. Fiddlity insurancefor pre-existing regulated mortgage

1)

Section 440 does not apply in relation to a regulated mortgage that

was created before the application date.

2)

Despite subsection (1), section 440 appliesin relation to aregulated

mortgage created before the application date if:

@

()

3

@

()

(4)

whether before or after the application date, a client entrusts money
to the lega practitioner to be advanced to a borrower for the
regulated mortgage; and

that money is advanced or proposed to be advanced to the borrower
on or after the gpplication date.

If subsection (2) applies:

the legal practitioner must take out and maintain an approved
policy of fidelity insurance in relation to the advance of that money
and comply with section 442(1) in relation to that advance; and

section 441(1) appliesto any claim for compensation for pecuniary
loss suffered in relation to that advance.

If the money mentioned in subsection (2) is received by the legal

practitioner before the application date, the 7 days mentioned in section 442(1) is
taken to be 7 days after the application date

449. Prohibited conduct in relation to run-out mortgage

A legal practitioner must not, in acting for alender or contributor:

@

(b)

(©

(d)

advance to a borrower for a run-out mortgage any money entrusted
to the practitioner; or

do any work for the purpose of extending the term of a run-out
mortgage; or

accept any money from a client for the purpose of advancing the
money to a borrower for a run-out mortgage; or

do anything in contravention of the regulations or the professiona
conduct rules relating to run-out mortgages.
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450. Substitution of lender or contributor under run-out mortgage

(1) Despite section 449, alegal practitioner may receive money from
a client and do any work that is necessary solely for substituting a lender or
contributor under a run-out mortgage.

(2)  Section 440 does not apply in relation to anything done in
accordance with subsection (1) and the legal practitioner is not required to
obtain fidelity insurance for compensating the substitute lender or contributor
for any pecuniary loss in relation to the substitution.

(3) If a client entrusts, or proposes to entrust, money to a legal
practitioner for the purpose of substituting a lender or contributor under a
run-out mortgage, the practitioner must give the client written notice:

(@  of the effect of section 451; and

(b)  that the practitioner is not required to have fidelity insurance in
relation to the substitution under the run-out mortgage.

(4) The lega practitioner must not advance money received for the
purposes of subsection (1) to a borrower for a run-out mortgage unless the
practitioner has given the client notice under subsection (3).

451. Limited claimsagainst Fidelity Fund by substitute lender

(1) A person who becomes a lender or contributor under a run-out
mortgage after the application date is not entitled to apply for compensation
from the Fidelity Fund for pecuniary loss suffered in relation to that mortgage.

(2)  Subsection (1) does not apply if the legal practitioner who acts
for the person failsto give the client notice under section 450.

Division 5 — Miscellaneous matters
452. Law Society may requireinformation about mortgage practices

(1) TheLaw Society may, by written notice, require alegal practitioner
to giveinformation to it about any of the following:

(@  whether the practitioner, an associate of the practitioner or a person
engaged by the practitioner negotiates the making of or acts in
relation to regulated mortgages or has done so in the past;

(b)  detailsof regulated mortgages that continue to have effect;

(©0  whether the practitioner proposes:
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(1) to nominate the practitioner's practice as a Territory
regulated mortgage practice; or

(i)  totransfer responghility for any regulated mortgage; or

(iii) to take no further action in relation to any regulated
mortgage;

(d)  the other information relating to regulated mortgages required by
regulation to be provided.

453. Indemnity insurance

This Part does not affect the terms of an approved policy of professional
indemnity insurance.

454. Law Society to disseminate information

The Law Society has the function of disseminating information for the
purpose of increasing public awareness about the obligations of legal practitioners
under this Part.

455. Secrecy provisions not affected

This Act or any other law of the Territory does not prohibit the disclosure
of information to ASIC or to a regulatory authority of a State or Territory
concerning the conduct of legal practitionersin relation to regulated mortgages.

456. Regulationsreatingto Part

(1) The regulations may make provision for or with respect to the
following:

(@  regulated mortgages, including run-out mortgages,

(b) the involvement of legal practitioners in managed investment
schemes.

(2) In particular, the regulations may make provison for or with
respect to the following:

(@  the negotiation of the making of or acting in relation to regulated
mortgages by legal practitioners;

(b)  theway in which the Law Society isto be given any notice or other
information under this Part.
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CHAPTER 4-COMPLAINTSAND DISCIPLINE
PART 4.1-PRELIMINARY MATTERS

457. Purposes of Chapter

@
@

()

(©
(d)

()

2

The purposes of this Chapter are asfollows:

to provide a nationally consistent scheme for the discipline of the
legal profession in this jurisdiction, in the interests of the
administration of justice and for the protection of consumers of the
services of the legal profession and the public generdly;

to promote and enforce the professional standards, competence and
honesty of the legal profession;

to provide ameans of redress for complaints about lawyers;

to enable lay persons to participate in complaints and disciplinary
processes involving lawyers to ensure community interests and
perspectives are recognised;

to give complainants, lawyers and other participants in the system
immunity from civil liability for communications made by them in
good faith in connection with the complaints and disciplinary
system.

The purposes of this Chapter relating to lay persons and the clients

of law practices are asfollows:

@

()

(©

(d)

C)

to give every person the right to complain about the conduct of
lawyers,;

to ensure information is readily available to lay persons about the
means of redress that are available under the scheme;

to give clients of law practices access to sufficient advice and
assistance in order to make complaints in accordance with their
rights and responsibilities under this Chapter;

to promote transparency and openness for lay persons at al levels
of the operation of the scheme, subject to the need to preserve
confidentiality in appropriate circumstances,

to provide an opportunity for mediation of consumer disputes
relating to legal services,
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to provide complainants with a reasonable opportunity to comment
on statements of the lawyer against whom the complaint is made
before the complaint is disposed of;

to ensure complainants recelve adequate notice of the start and
status of the disciplinary process at relevant stages of the process,
including notice of the dismissal of complaints and the reasons for
the dismissal;

to give complainants the right to seek an independent review of
decisions of the Law Society to dismiss complaints or reprimand
Austraian legal practitioners.

The purposes of this Chapter relating to the providers of lega

services are asfollows:

@

(b)

(©

(4)

to ensure information is readily available to lawyers about the
means of redress that are available under the scheme;

to ensure the rules of natura justice (being rules for procedura
fairness) are applied to any disciplinary proceedings taken against
lawyers,

to ensure lawyers are aware of the standards of honesty,
competence and diligence expected of them.

The Statutory Supervisor must keep under review the provisions

and operation of this Chapter for:

@

()

Q)

ascertaining whether the scheme established by this Chapter meets
the purposes of this Chapter; and

identifying modifications that may ensure those purposes are better
met.

However, subsection (4) does not affect the making or carrying out

of other arrangements for reviewing the provisions or operation of the provisions
of thisAct or of this Act generally.

458. Déefinitions

In this Chapter:

"complaint" means a complaint under this Chapter;

"conduct” means conduct whether consisting of an act or omission;

"disciplinary application” means an application made to the Disciplinary

Tribunal under section 503;
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"official complaint” means a complaint made under this Chapter by the
Law Society or Statutory Supervisor.

459. Application of Chapter to lawyers, former lawyers and former
practitioners

(1) This Chapter applies (with the necessary modifications) to
Audtrdian lawyers and former Australian lawyersin relation to conduct occurring
while they were Australian lawyers, but not Australian legal practitioners, in the
same way as it applies to Australian lega practitioners and former Australian
legal practitioners.

(2)  This Chapter applies (with the necessary modifications) to former
Austrdian lega practitioners in relation to conduct occurring while they were
Australian legal practitioners in the same way as it applies to persons who are
Austraian legal practitioners.

PART 4.2—-KEY CONCEPTS
460. Unsatisfactory professonal conduct
For the purposes of this Act:

"unsatisfactory professional conduct” includes conduct of an Australian
legal practitioner occurring in connection with the practice of law
that falls short of the standard of competence and diligence that a
member of the public is entitled to expect of a reasonably
competent Australian legal practitioner.

461. Professonal misconduct
(1)  For the purposes of this Act:
"professional misconduct™ includes:

(@  unsatisfactory professional conduct of an Australian legal
practitioner, where the conduct involves a substantial or
consistent failure to reach or maintain a reasonable standard
of competence and diligence; and

(b) conduct of an Australian legal practitioner whether
occurring in connection with the practice of law or occurring
otherwise than in connection with the practice of law that
would, if established, justify afinding that the practitioner is
not afit and proper person to engage in legal practice.

(2)  For finding that an Austraian legad practitioner is not a fit and
proper person to engage in lega practice, regard may be had to the suitability
matters that would be considered if the practitioner were an applicant:
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for admission to the legal profession under this Act; or

for the grant or renewal of alocal practising certificate.

462. Conduct capable of constituting unsatisfactory professional conduct
or professional misconduct

D

Without limiting section 460 (Unsatisfactory professional conduct)

or 461 (Professional misconduct), the following conduct is capable of constituting
unsatisfactory professional conduct or professional misconduct:

@
(b)

(©

(d)

C)

(f)

(9)

()

conduct consisting of a contravention of thisAct;

charging of excessive legal costs in connection with the practice of
law;

conduct in respect of which thereisaconviction for:
(1) a serious offence; or

(i)  atax offence; or

(iii)  anoffenceinvolving dishonesty;

conduct of an Australian legal practitioner as or in becoming an
insolvent under administration;

conduct of an Australian legal practitioner in becoming disqualified
from managing or being involved in the management of any
corporation under the Corporations Act;

conduct of an Austraian legal practitioner in failing to comply with
an order of the Disciplinary Tribuna made under this Act or an
order of a corresponding disciplinary order made under a
corresponding law (including but not limited to a failure to pay
wholly or partly a fine imposed under this Act or a corresponding
law);

conduct of an Australian legal practitioner in failing to comply with
a compensation order made under this Act or acorresponding law.

Also, without limiting section 460 (Unsatisfactory professional

conduct) or 461 (Professiona misconduct), the following acts or omissions are
capable of constituting unsatisfactory professional conduct or professiona

misconduct;

@

a failure by an Australian legal practitioner to comply with any
requirement made by the Law Society or investigator, or a person
authorised by the Society or investigator, in the exercise of powers
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conferred by Chapter 6, Part 6.4 (Additional Powers in relation to
ILPs);

a contravention by an Australian legal practitioner of any condition
imposed by the Society or investigator in the exercise of powers
conferred by Chapter 6, Part 6.4 (Additional Powers in relation to
ILPs);

a fallure by a legal practitioner director of an incorporated lega
practice to ensure the incorporated legal practice, or any officer or
employee of the incorporated legal practice, complies with any of
thefollowing:

(1) any requirement made by the Society or investigator, or a
person authorised by the Society or investigator, in the
exercise of powers conferred by Chapter 6, Part 6.4
(Additional Powersin relation to ILPs);

(i)  any condition imposed by the Society or investigator in the
exercise of powers conferred by Chapter 6, Pat 6.4
(Additional Powersin relation to ILPs).

PART4.3-APPLICATION OF THISCHAPTER

463. Practitionersto whom this Chapter applies

(1)

This Chapter appliesto an Australian legal practitioner in respect of

conduct to which this Chapter applies and so applies:

@
(b)

(©

(d)

(€)

2
@
(b)

whether or not the practitioner isaloca lawyer; and

whether or not the practitioner holds a local practising certificate;
and

whether or not the practitioner holds an interstate practising
certificate; and

whether or not the practitioner resides or has an office in this
jurisdiction; and

whether or not the person making a complaint about the conduct
resides, works or has an office in thisjurisdiction.

However, this Chapter does not apply to the following people:
ajudicia officer;

ajustice of the High Court;
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(c)  ajudge of acourt created by a Commonwealth Act;

(d)  ajudge of acourt, or ajudicial member of atribunal, of a State or
another Territory.

(3) A provision of this Act or any other Act that protects a person from
any action, liability, claim or demand in relation to any act or omission of the
person does not affect the application of this Chapter to the person in relation to
the act or omission.

(4)  For the purposes of this Chapter, conduct of an Australian legal
practitioner in the exercise of a function as an arbitrator is conduct happening in
connection with the practice of law.

(5) However, conduct in relation to any justiciable aspect of decision-
making by an arbitrator is not conduct happening in connection with the practice
of law for this Chapter.

(6) For the purposes of this Chapter, conduct of an Australian legal
practitioner is not conduct happening in connection with the practice of law to the
extent that it is conduct engaged in the exercise of an executive or administrative
function under an Act as:

(@ agovernment employee or statutory office-holder; or
(b)  acouncil or amember, officer or employee of acouncil.
(7)  Inthissection:

*council” means a municipal council or community government council as
defined in the Local Government Act;

"government agency" means:
(& anAgency; or

(b) a government department (however described) of another
jurisdiction or of the Commonwealth;

and includes an entity prescribed by the regulations,

"government employee” means a person employed in a government
agency;

"judicia officer" means.
(@ aJdudge or

(b)  the master of the Supreme Court; or
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amagidtrate.

464. Conduct to which this Chapter applies—generally

(1)

2)

@

()

(©

(3

jurisdiction if:

@

()

(4)

()

Subject to subsection (3), this Chapter applies to conduct of an
Austraian legal practitioner occurring in this jurisdiction.

This Chapter also applies to an Australian legal practitioner's
conduct occurring outside this jurisdiction, but only:

if it is part of a course of conduct that has occurred partly in this
jurisdiction and partly in another jurisdiction, and either:

(i)

(i1)

the regulatory authority of each other jurisdiction in which
the conduct has occurred consents to its being dealt with
under this Act; or

the complainant and the practitioner consent to its being
dealt with under this Act; or

if it occurs in Australia but wholly outside this jurisdiction and the
practitioner isalocal lawyer or local legal practitioner, and either:

(i)

(ii)
if:
(i)
(if)

the regulatory authority of each jurisdiction in which the
conduct has occurred consents to its being dealt with under
thisAct; or

the complainant and the practitioner consent to its being
dealt with under this Act; or

it occurswholly or partly outside Australia; and

the practitioner isalocal lawyer or alocal lega practitioner.

This Chapter does not apply to conduct occurring in this

the Law Society consents to its being dealt with under a

corresponding law; or

the complainant and the Australian legal practitioner consent to its

being dealt with under a corresponding law.

Subsection (3) does not apply if the conduct is not capable of being
dealt with under the corresponding law.

The Society may give consent for the purposes of subsection (3)(a),

and may do so conditionally or unconditionally.
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465. Conduct to which this Chapter applies — insolvency, serious offences
and tax offences

(1) This Chapter applies to the following conduct of a loca legal
practitioner whether occurring in Australia or elsewhere:

(@  conduct of the practitioner in relation to which there is a conviction
for:

0] a serious offence; or
(i)  atax offence; or
(ili)  anoffenceinvolving dishonesty;

(b)  conduct of the practitioner as or in becoming an insolvent under
administration;

(c)  conduct of the practitioner in becoming disqualified from managing
or being involved in the management of any corporation under the
Corporations Act.

(2)  This section has effect despite section 464 (Conduct to which this
Chapter applies— generaly).

PART 4.4-COMPLAINTSABOUT AUSTRALIAN LEGAL
PRACTITIONERS

466. Complaints

(1) A complaint may be made under this Chapter about an Australian
legal practitioner's conduct to which this Chapter applies.

(20 A complaint may be made under this Chapter about the conduct of
an Australian legal practitioner occurring outside this jurisdiction.

(3) However, the complaint must not be dealt with under this Chapter
unless this Chapter is or becomes applicableto it.

(4) A complaint that is duly made must be dealt with in accordance
with this Chapter.

467. Making of complaints

(1) A complaint about the conduct of an Australian legal practitioner
may be made by:

(@ aclient of the practitioner; or

(b)  theLaw Society; or
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(c)  the Statutory Supervisor; or

(d)  any other person.

(2) A complaint must bein writing.
(3 A complaint must:

(@ identify the complainant; and

(b) if possble, identify the Australian legal practitioner about whom
the complaint is made; and

(c)  describethe aleged conduct the subject of the complaint.

(4)  This section does not affect any other right of a person to complain
about the conduct of an Australian legal practitioner.

468. Towhom complaint made

(1) A complaint must be made to the Law Society unlessit is made by
the Society.

(20 The Society must, as soon as practicable after receiving a
complaint, give written notice to the complainant of itsreceipt.

469. Complaintsmade over 3 yearsafter conduct concer ned

(1) A complaint may be made about conduct of an Australian legal
practitioner irrespective of when the conduct is aleged to have occurred.

(20 However, acomplaint cannot be dealt with (other than to dismissit
or refer it to mediation) if the complaint is made more than 3 years after the
conduct is aleged to have occurred, unlessthe Law Society decides:

(@ itisjust and fair to deal with the complaint having regard to the
delay and the reasonsfor the delay; or

(b)  the complaint involves an allegation of professional misconduct
and it isin the public interest to deal with the complaint.

470. Further information and verification

The Law Society may require a complainant to do either or both of the
following:

(@  togivefurther information about the complaint;

(b) to verify the complaint, or any further information, by statutory
declaration.
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471. Practitioner to benotified of complaint

(1) The Law Society must ensure the Australian lega practitioner
about whom the complaint is made is given:

(@ acopy of the complaint; and

(b)  unless the Society advises the practitioner that the Society has
dismissed or intends to dismiss the complaint, awritten notice:

0] informing the practitioner of the practitioner's right to make
submissions to the Society; and

(i)  specifying the period within which submissions must be
made.

(2)  Subsection (1) does not apply if the complaint is dismissed under
section 474 (Summary dismissal of complaints).

(3)  Subsection (1) does not apply if the Society is of the opinion that
the giving of the notice will or islikely to:

(@  prgudicetheinvestigation of the complaint; or

(b)  preudice an investigation by the police or other investigatory or
law enforcement body of any matter with which the complaint is
concerned; or

(c)  place the complainant or another person at risk of intimidation or
harassment; or

(d)  preudice pending court proceedings.
(4)  If subsection (3) applies, the Society:

(@  may postpone giving the practitioner a copy of the complaint and
notice about making submissions, until it is satisfied it is
appropriate to do so; or

(b)  may inform the practitioner of:
() the genera nature of the complaint; and

(i)  the practitioner's right to make submissions to the Society,
specifying the period within which submissions must be
made, if satisfied the practitioner has sufficient information
to make submissions.

(5)  The notice must also inform the practitioner of any action aready
taken by the Society in relation to the complaint.
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(6) The notice must aso inform the practitioner of the practitioner's
right to make submissions to the Society, unless it advises the practitioner that it
has dismissed or intends to dismiss the complaint.

(7)  Nothing in this section requires the Society to give written notice
under this section to the practitioner until it has had time to consider the
complaint, seek further information about the complaint from the complainant or
otherwise undertake preliminary inquiries into the complaint, and properly
prepare the notice.

472. Submissions by practitioner

(1) The Australian lega practitioner about whom a complaint is made
may, within a period specified by the Law Society, make submissions to it about
the complaint or its subject matter or both.

(20 The Society may at its discretion extend the period in which
submissions may be made.

(33 The Society must consider the submissions made within the
permitted period before deciding what action is to be taken in relation to the
complaint.

473. Préiminary assessment

(1) If the Law Society is deciding whether or not to dismiss a
complaint under section 474 (Summary dismissal of complaints), the Society may
conduct a preliminary assessment of the complaint for assessing the substance of
the complaint.

(2)  The Society may, in writing, appoint a suitably qualified person as
an investigator to conduct the preliminary assessment of the complaint as its
agent.

(3) The appointment may be made generadly (to apply for all
complaints or for al complaints of a specified class) or for a specified complaint.

(4)  Theinvestigator is not bound by rules of evidence and may inform
himself or herself on any matter in the way the investigator considers appropriate.

(5)  Chapter 6 (Investigatory powers), except Part 6.3 (Entry and search
of premises), appliesto apreliminary assessment under this section asif:

(@  theassessment were acomplaint investigation; and

(b)  the investigator conducting the assessment were an investigator
conducting a complaint investigation.
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(6) The investigator may terminate the preliminary assessment at any
time and may make any recommendations the investigator considers appropriate.

(7) Any evidence or information obtained by the Society or
investigator in the course of conducting the preliminary assessment may be used
by the Society or investigator in relation to any later investigation or
consideration of the complaint.

474. Summary dismissal of complaints
(1) ThelLaw Society may dismissacomplaint if:

(@  further information is not given, or the complaint or further
information is not verified, as required by the Society under
section 470 (Further information and verification); or

(b)  the complaint is vexatious, misconceived, frivolous or lacking in
substance; or

(c)  the complaint was made more than 3 years after the conduct
complained of is alleged to have occurred, unless a decision is
made under section 469 (Complaints made over 3 years after
conduct concerned) in relation to the complaint; or

(d)  the conduct complained about has been the subject of a previous
complaint that has been dismissed; or

(e)  the conduct complained about is the subject of another complaint;
or

) it is not in the public interest to deal with the complaint having
regard to the fact that the name of the Australian legal practitioner
to whom the complaint relates has aready been removed from an
Austrdian roll in which practitioner was enrolled; or

(g) the Society is satisfied it is otherwise in the public interest to
dismiss the complaint; or

(h)  thecomplaint is not one the Society has power to deal with.

(2) The Society may dismiss a complaint under this section without
completing an investigation if, having considered the complaint, it forms the view
the complaint requires no further investigation.

475.  Withdrawal of complaints

(1) A complaint may, subject to this section, be withdrawn by the
complainant.
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(2)  Withdrawa of a complaint may be effected by oral or written
communication to the Law Society or an officer or other representative of the
Society.

(3) If acomplaint iswithdrawn orally and the complaint was made by
a person other than the Society, the Society must:

(@  makeawritten record of the withdrawal; and

(b)  give the complainant a copy of the record, or send a copy of it
addressed to the complainant at the complainant's address last
known to the Society;

unless the complainant has previousy provided the Society with written
confirmation of the withdrawal.

(4) A complaint may be withdrawn even though the Society has started
or completed an investigation of the complaint, but cannot be withdrawn if
proceedings in relation to the complaint have been started in the Disciplinary
Tribunal.

(5) If acomplaint is made by a person other than the Society, a further
complaint about the matter that is the subject of the withdrawn complaint cannot
be made unless the Society is satisfied it is appropriate to do so in the
circumstances.

(6) If a complaint is properly withdrawn, no further action must be
taken under this Chapter in relation to it, unless the Society is satisfied
investigation or further investigation of it is justified in the particular
circumstances.

(7)  Withdrawa of acomplaint does not prevent:

(@  the Society making a complaint or further complaint about the
matter that is the subject of the withdrawn complaint (whether or
not after investigation or further investigation referred to in
subsection (6)); or

(b)  action being taken on any other complaint duly made in relation to
that matter.

(8)  This section extends to the withdrawal of a complaint so far as it
relates to some only or part only of the matters that form the subject of the
complaint.
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PART 45-MEDIATION
476. Consumer dispute

A consumer dispute is a dispute between a person and an Australian legal
practitioner about conduct of the practitioner to the extent the dispute does not
involve an issue of unsatisfactory professonal conduct or professional
misconduct.

477. Mediation of complaint involving consumer dispute solely

(1) This section applies to a complaint that involves a consumer
dispute but does not involve an issue of unsatisfactory professional conduct or
professional misconduct.

(2) If the Law Society considers the whole or part of the matter the
subject of the complaint is capable of resolution by mediation, the Society may
suggest to the complainant and the Australian legal practitioner to whom the
complaint relates that they enter into a process of mediation.

(3)  If the complainant and the practitioner agree to enter into a process
of mediation in connection with the complaint:

(@  the Society may refer the complaint to mediation by a prescribed
mediator; and

(b)  no further action is required on the complaint to the extent it is
referred to mediation, except as provided by section 481
(Facilitation of mediation).

478. Mediation of hybrid complaint

(1)  This section applies to a complaint that involves both a consumer
dispute and an issue of unsatisfactory professional conduct or professiona
misconduct.

(2) If the Law Society considers the whole or part of the consumer
dispute is capable of resolution by mediation, the Society may suggest to the
complainant and the Australian legal practitioner to whom the complaint relates
that they enter into a process of mediation.

(3)  If the complainant and the practitioner agree to enter into a process
of mediation in connection with the consumer dispute:

(@  the Society may refer the complaint to mediation by a prescribed
mediator; and

(b) sofarasitinvolves anissue of unsatisfactory professiona conduct
or professiona misconduct, the complaint must continue to be dealt

08/09/06 15:38 Ref: LOO7bII 280 DRAFT ONLY



Legal Practitioners Act 2006

with under this Chapter after or during the mediation or attempt at
mediation; and

(©)  nofurther action is required on the consumer dispute to the extent it
isreferred to mediation, except:

(1) as provided by section 481 (Facilitation of mediation); and

(i)  so far as the consumer dispute is relevant to determination
of the complaint.

479. Compulsory mediation of consumer dispute

(1) Despite any other provision of this Part, the Law Society may, by
written notice, require the complainant and the Australian lega practitioner
concerned to enter into a process of mediation under this Part in connection with
aconsumer dispute that comprises or isinvolved in acomplaint.

(2) Afterthenoticeisgiven:

(@  the Society may refer the complaint to mediation by a prescribed
mediator; and

(b) if and so far as it involves an issue of unsatisfactory professional
conduct or professional misconduct, the complaint must continue to
be dedt with under this Part after or during the mediation or
attempt at mediation; and

(©)  nofurther action is required on the consumer dispute to the extent it
isreferred to mediation, except:

(1) as provided by section 481; and

(i)  so far as the consumer dispute is relevant to determination
of the complaint.

480. Natureof mediation

Mediation of a consumer dispute is not limited to forma mediation
procedures and extends to encompass preliminary assistance in dispute resol ution,
including the giving of informal advice designed to ensure:

(@  thepartiesarefully aware of ther rights and obligations,; and

(b) there is full and open communication between the parties
concerning the dispute.
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481. Facilitation of mediation

If the complainant and the Australian legal practitioner concerned agree to
enter into a process of mediation under this Part in connection with a complaint,
the Law Society may facilitate the mediation to the extent it considers

appropriate.

482. List of mediators

The Law Society must keep alist of prescribed mediators.

483. Confidentiality of mediation process

1)

The following are not admissible in any proceedings in a court or

before a person or body authorised to hear and receive evidence:

@

()

2
mediation.

evidence of anything said or admitted during a mediation or
attempted mediation under this Part of the whole or a part of the
matter that is subject of acomplaint;

adocument prepared for the mediation or attempted mediation.

Subsection (1) does not apply to an agreement reached during

PART 4.6 —INVESTIGATION OF COMPLAINTS

484. Complaintsto beinvestigated

@D
2
@

()

(©

(d)

C)

The Law Society must investigate each complaint under this Part.
This section does not apply to:

a complaint that is dismissed or withdrawn under this Chapter (to
the extent it is dismissed or withdrawn);

a complaint to the extent it is a consumer dispute after it has been
referred to mediation under this Chapter;

a complaint that is a separate complaint under section 490 and that
under subsection (7) of that section need not be the subject of a
separate or further investigation;

acomplaint that is a modified complaint under section 491 and that
under subsection (4) of that section need not be the subject of a
separate or further investigation;

a complaint to which section 493 (Decision without investigation)
applies.
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485. Consultation and cooper ation on complaints

(1) The Law Society may consult and cooperate with the
corresponding authority of another jurisdiction when dealing with a complaint
against an interstate legal practitioner under this Act or a corresponding law.

(2)  For the purposes of subsection (1), the Society and corresponding
authority may exchange information concerning the complaint.

486. Monitoring by Statutory Supervisor of conduct of investigation

(1) The Statutory Supervisor must monitor investigations by the Law
Society into complaints.

(2)  For the purposes of subsection (1), the Supervisor and Society must
enter into an arrangement about provision by the Society of assistance required by
the Supervisor relating to complaints generally and particular complaints.

(3) The Society must report to the Supervisor on the progress of the
investigation if required to do so by the Supervisor.

487. Appointment of investigator

(1) The Law Society may, in writing, appoint a suitably qualified
person as an investigator to investigate a complaint as agent of the Society.

(20  An appointment under subsection (1) may be made generaly (to
apply for al complaints or for all complaints of a specified class) or for a
specified complaint.

488. Application of Chapter 6

Chapter 6 (Investigatory powers) applies to an investigation under this
Part.

489. Application for cost assessment

(1) The Law Society may at its discretion, for investigating a
complaint, apply under Part 3.3, Division 8, for an assessment of costs claimed by
an Australian legal practitioner.

(2)  The application may be made outside the 60-day period mentioned
in section 330 (Application by clients or third party payers for costs assessment).

(3) Inexercising the discretion, the Society must:

(@  consider whether the client was aware of the client's right to apply
for a costs assessment of the costs within the 60-day period; and
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(b) if the client was so aware, consider whether the application may
cause significant injustice to the practitioner.

(4) Subject to this section, Part 3.3, Divison 8 applies to the
application asif the Society were aclient of the practitioner.

490. Conduct that may beinvestigated

(1) An investigation may extend to conduct of the Australian legal
practitioner concerned revealed during the investigation if:

(@  the conduct is related to the subject matter of the complaint and
involves the complainant but is not within an allegation contained
in the complaint; or

(b)  the conduct is not related to the subject matter of the complaint but
involves the complainant; or

(c)  the conduct is related to the subject matter of the complaint but
does not involve the complainant; or

(d)  theconduct is not related to the subject matter of the complaint and
does not involve the complainant.

(20 TheAustralian lega practitioner must:

(&  be informed in writing of the extended investigation as soon as
practicable after the investigation is extended; and

(b)  be given a reasonable opportunity to make submissions regarding
the additional matters.

(3)  Subsection (2) does not apply if, under section 471 (Practitioner to
be notified of complaint), notice of the complaint was not given to the Australian
legal practitioner.

(4) Matters arising in connection with subsection (1)(a) may be made
the subject of a separate complaint under section 466 (Complaints) or of
modification of acomplaint under section 491 (Modified complaints).

(5) Matters arising in connection with subsection (1)(b), (c) or (d) may
be made the subject of a separate complaint under section 466 (Complaints).

(6) The making of the separate complaint or modification of the
complaint as mentioned in subsection (4) or (5) need not occur until the extended
investigation has been compl eted.

(7) If matters arising in connection with subsection (1)(a) to (d) are
made the subject of a separate complaint under section 466 (Complaints), the
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separate complaint need not be the subject of a separate or further investigation if
the Law Society investigating the origina complaint is satisfied the matter has
already been sufficiently investigated during the investigation of the origina
complaint.

491. Modified complaints

(1) During or after completion of the investigation of a complaint, the
Law Society may modify the complaint by doing either or both of the following:

(@  omitting or atering any allegations or details in the complaint;
(b)  adding additional alegations or details to the complaint.

(20 A modification of acomplaint:

(@  must be made by instrument; and

(b)  must relate to the subject matter of the original complaint; and

(0  may be made even though the conduct to which the modification
relates occurred more than 3 years before the date of the
modification.

(3) Before taking action under subsection (1), the Society must consult
with the original complainant (except if the Society is the complainant).

(4 A modified complaint need not be the subject of a separate or
further investigation if the Society is satisfied the matter has aready been
sufficiently investigated during the investigation of the original complaint.

(5)  Sections 471 (Practitioner to be notified of complaint), 472
(Submissions by practitioner) and 475 (Withdrawal of complaints) apply (with
the necessary modifications) to amodification of a complaint under this section in
the same way as they apply to a complaint made under section 466 (Complaints).

PART 4.7—-DECISIONSOF LAW SOCIETY
492. Decision of Law Society after investigation

(1) After completing an investigation of a complaint against an
Austraian legal practitioner, the Law Society must:

(@  start proceedingsin the Disciplinary Tribunal under this Chapter; or
(b)  dismissthe complaint under this Chapter; or

(c)  take action under section 495 (Summary conclusion of complaint
procedure by fine or reprimand).
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(2)  Nothing in this section affects section 475 (Withdrawa of
complaints).
493. Decision without investigation

(1)  Subsection (2) applies to a complaint against an Australian lega
practitioner, if the Law Society is satisfied action should be taken under this
section having regard to:

(@  thenature of the subject matter of the complaint; and

(b)  the reasonable likelihood that the Disciplinary Tribuna will find
the practitioner has engaged in unsatisfactory professional conduct
or professional misconduct.

(20 The Society may start proceedings in the Tribuna under this
Chapter in relation to the complaint without the need to start or complete an
investigation.

494. Dismissal of complaint

After completing an investigation of a complaint against an Australian
legal practitioner, the Law Society may dismiss the complaint if satisfied:

(@  itisfrivolousor vexatious; or

(b)  thereis no reasonable likelihood that the practitioner will be found
guilty by the Disciplinary Tribuna of either unsatisfactory
professional conduct or professional misconduct; or

(o itisinthe publicinterest to do so.
495. Summary conclusion of complaint procedure by fine or reprimand
(1) Thissection appliesif the Law Society:

(@ completes an investigation of a complaint against an Australian
legal practitioner; and

(b) is satidfied there is a reasonable likelihood that the practitioner
would be found gquilty by the Disciplinary Tribuna of
unsatisfactory professonal conduct (but not professiona
misconduct); and

(o) issdtisfied the practitioner is generally competent and diligent and
that no other material complaints have been made against the
practitioner.

(2)  The Society may do any or al of the following:
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(@  publicly reprimand the practitioner or, if there are specia
circumstances, privately reprimand the practitioner;

(b)  impose afine on the practitioner of a specified amount.
(3)  Themaximum fine that may be imposed is 50 penalty units.

(4) A fine must be paid in the way and within the period specified by
the Society.

(5) If action is taken under subsection (2), no further action can be
taken under this Chapter in relation to the complaint.

(6) The Society must give the practitioner an information notice for a
decision to take action under subsection (2).

496. Record of decision

The Law Society must keep a record of its decision, together with reasons
for the decision, for each complaint dealt with under this Part.

497. Reasonsto be provided to complainant and practitioner

(1) If acomplaint has been made about an Australian legal practitioner,
the complainant and the practitioner are entitled to receive a statement of reasons
from the Law Society in relation to:

(@ itsdecisionto dismissthe complaint; or

(b) its decison to start proceedings in the Disciplinary Tribunal in
relation to the complaint; or

(o) itsdecison to omit, from the alegations in an application made to
the Tribunal in relation to the complaint, matter that was originally
part of the complaint.

(2) The Society must give a complainant an information notice for a
decision to dismiss the complaint.

PART 4.8 -IMMEDIATE SUSPENSION OF LOCAL PRACTISING
CERTIFICATE

498. Immediate suspension of local practising certificate

(1)  Thissection appliesif the Law Society considersit necessary in the
public interest to immediately suspend alocal practising certificate on the ground
of the seriousness of the conduct in relation to which a complaint has been made
in relation to the holder of the certificate.

(2)  The Society may immediately suspend the practising certificate.
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(3) Thesuspension operates until the earliest of the following:
(@  thecomplaint iswithdrawn or dismissed;
(b)  thesuspension isrevoked;

(o)  the subject matter of the complaint is finally dealt with by the
Disciplinary Tribuna;

(d)  thesuspensionis successfully appealed.

(4) The Society must give written notice of the suspension to the
holder of the practising certificate.

(5)  Thenotice must:
(@  include an information notice about the suspension; and

(b) indicate the period of operation of the suspension as provided by
subsection (4); and

(c)  specify that the holder may make representations about the
suspension.

(6) The suspension takes effect on the day the notice is given to the
holder.

(7)  The holder may make written representations to the Society about
the suspension.

(80 The Society must consider the representations.
(99  The Society may revoke the suspension at any time.

(10) A decision to revoke a suspension need not be in response to any
written representations made by the holder.

499. Other powersto suspend not affected

Nothing in this Part affects any other power under this Act to suspend a
local practising certificate and any such power may be exercised despite the
existence of a power to suspend the certificate under this Part.

PART 4.9 -GENERAL PROCEDURAL MATTERS
500. Rulesof procedural fairness

The rules of procedura fairness, to the extent they are not inconsistent
with the provisions of this Act, apply in relation to the investigation of complaints
and the Law Society's procedures under this Chapter.

08/09/06 15:38 Ref: LOO7bII 288 DRAFT ONLY



Legal Practitioners Act 2006

501. Duty todeal with complaints efficiently and expeditiousy

It isthe duty of the Law Society to deal with complaints as efficiently and
expeditioudy asis practicable.

PART 4.10- APPEALS AGAINST LAW SOCIETY DECISIONS
502. Appeals

(1) A person may appea to the Supreme Court against a decision of
the Law Society under this Chapter to:

(@  dismiss a complaint made about an Australian lega practitioner
under section 494; or

(b)  takeaction under section 495(2); or
(c)  suspendaloca practising certificate under section 498.

(2)  Theappeal must be started by filing notice of appeal within 28 days
after receiving the information notice about the decision.

(3) The Court may make any order it considers appropriate on the
appedl.

PART 4.11 - PROCEEDINGSIN DISCIPLINARY TRIBUNAL
503. Starting proceedings

(1)  Proceedings may be started in the Disciplinary Tribunal in relation
to the whole or part of a complaint against an Australian legal practitioner by an
application (a "disciplinary application") made by the Law Society in accordance
with this Chapter.

(20 The application may contan one or more alegations of
unsatisfactory professional conduct or professional misconduct.

(3) Anadlegation in the application must relate to the subject matter of
the complaint but need not be an alegation made in the original complaint or
have been the subject of separate or further investigation under this Chapter.

504. Timefor starting proceedings

(1) A disciplinary application may be made to the Disciplinary
Tribunal at any time within 6 months after the Law Society decides that
proceedings be started in the Tribunal in relation to the complaint concerned.

(2)  Despite subsection (1), the Tribunal may, on written application by
the Society, extend the time for making a disciplinary application.
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(3) Inexercising the power to extend the time for making a disciplinary
application, the Tribuna must have regard to al the circumstances of the case.

(4)  Without limiting subsection (3), the Tribunal must have regard to
the following:

(@  thepublicinterest;

(b)  the extent to which, having regard to the delay, there is or may be
prgudice to the legal practitioner concerned by reason that
evidence that would have been available if the application had been
made within the 6-month period is no longer available;

(c)  the reasonableness of the applicant's explanation for the delay in
making the application.

(5) The time for making a disciplinary action may be extended under
subsection (2) although that time has expired.

(6)  For subsection (1), a decision that proceedings be started is made
when the Society decides there is a reasonable likdihood that the legal
practitioner concerned will be found by the Tribunal to have engaged in
unsatisfactory professional conduct or professional misconduct as mentioned in
section 492(2) (Decision of Law Society after investigation) or 493(1) (Decision
of Law Society without investigation).

(7)  An officiad record or notice of a decison mentioned in
subsection (6) specifying the date the decision was made is evidence the decision
was made and of the date the decision was made.

505. Hearings

The Disciplinary Tribunal must conduct a hearing into each alegation
particularised in adisciplinary application.

506. Joinder

The Disciplinary Tribunal may, subject to its rules and the rules of
procedural fairness, order the joinder of more than one disciplinary application
against the same or different Australian legal practitioners.

507. Variation of disciplinary application

(1) The Disciplinary Tribunal may, on the application of the person
who made the disciplinary application or on its own initiative, vary the
disciplinary application to omit allegations or to include additiona allegations, if
satisfied it is reasonable to do so having regard to al the circumstances.
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(2)  Without limiting subsection (1), when considering whether or not it
is reasonable to vary the disciplinary application, the Tribunal must have regard
to whether varying the application will affect the fairness of the proceedings.

(3 Theinclusion of an additional allegation is not precluded on any of
the following grounds:

(@  theadditional allegation has not been the subject of acomplaint;

(b) the additiona allegation has not been the subject of an
investigation,

(c)  thealleged conduct concerned occurred more than 3 years ago.
508. Nature of allegations

(1) A disciplinary application for a complaint cannot be challenged on
the ground that the allegations contained in it do not deal with al of the matters
raised in the complaint or deal differently with matters raised in the complaint or
deal with additional matters.

(2)  This section applies whether the allegations were included in the
application as made or were included by way of variation.

509. Substitution of applicant

(1) If the Law Society takes over a complaint after a disciplinary
application has been made for the complaint, the Disciplinary Tribunal may, on
the application of the Society, direct that the applicant in the proceedings must be
the Society.

(2)  This section has effect even if a hearing of the matter has started
before the Tribunal.

510. Rulesof evidence

The Disciplinary Tribunal is bound by the rules of evidence in conducting
ahearing under this Part.

511. Parties

(1)  The parties to proceedings in the Disciplinary Tribunal in relation
to acomplaint are:

(@  the Austraian legal practitioner against whom the complaint has
been made; and

(b)  theLaw Society.

(2)  The parties are entitled to appear at the hearing for the complaint.
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(3) Thecomplainant isentitled to appear at the hearing in relation to:

(@  those aspects of the hearing that relate to a request by the
complainant for a compensation order; and

(b)  other aspects of the hearing, but only if the Tribunal grants leave to
the complainant to appear in relation to them.

(4)  The Tribuna may grant leave to any other person to appear at the
hearing if satisfied it is appropriate for that person to appear at the hearing.

(5) A person who is entitled to appear at the hearing or who is granted
leave to appear at the hearing may appear personally or be represented by an
Audtrdian legal practitioner or (with the leave of the Tribunal) by any other
person.

512. Public hearings

(1) A hearing under this Part must be open to the public, except if the
Disciplinary Tribunal directs that the hearing or a part of the hearing be closed to
the public.

(2)  The Tribunal must not direct that a hearing or a part of a hearing be
closed to the public unless satisfied it is desirable to do so in the public interest for
reasons connected with:

(@  thesubject matter of the hearing; or
(b)  thenature of the evidence to be given.
513. Power todisregard procedural lapses

(1) The Disciplinary Tribunal may order that a failure by the Law
Society to observe a procedura requirement in relation to a complaint must be
disregarded if satisfied the parties to the hearing have not been prejudiced by the
failure.

(2)  This section applies to a failure occurring before proceedings were
started in the Tribunal in relation to the complaint as well asto afailure occurring
afterwards.

514. Determinationsof Disciplinary Tribunal

(1)  Thissection appliesif, after completing a hearing under this Part in
relation to a complaint against an Australian legal practitioner, the Disciplinary
Tribunal is satisfied the practitioner is guilty of unsatisfactory professiond
conduct or professional misconduct.
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The Tribuna may make the orders it considers appropriate,

including any one or more of the orders specified in this section.

(3)
@

()

(©

(d)

()

(4)
@

()

(©

(d)

The Tribuna may make the following orders under this subsection:

an order recommending that the name of the practitioner be
removed from the local roll;

an order that the practitioner's loca practising certificate be
suspended for a specified period or cancelled;

an order that a local practising certificate not be granted to the
practitioner before the end of a specified period;

an order that:

(1) specified conditions be imposed on the practitioner's
practising certificate granted or to be granted under this Act;
and

(i)  theconditions be imposed for a specified period; and

(iii)  specifies the time (if any) after which the practitioner may
apply to the Tribunal for the conditions to be amended or
removed;

an order publicly reprimanding the practitioner or, if there are
specia circumstances, privately reprimanding the practitioner.

The Tribuna may make the following orders under this subsection:

an order recommending that the name of the practitioner be
removed from an interstate roll;

an order recommending that the practitioner's interstate practising
certificate be suspended for a specified period or cancelled;

an order recommending that an interstate practising certificate not
be granted to the practitioner before the end of a specified period;

an order recommending that:

0] specified conditions be imposed on the practitioner's
interstate practising certificate; and

(i)  theconditions be imposed for a specified period; and

(iii)  the time (if any) after which the practitioner may apply to
the Tribunal for the conditions to be amended or removed.
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(5)  The Tribuna may make the following orders under this subsection:

(@  an order that the practitioner pay a fine of a specified amount, not
exceeding:

(1) for unsatisfactory professiona conduct — 100 penalty units,
or

(i)  for professonal misconduct — 1 000 penalty units,

(b)  an order that the practitioner undertake and complete a specified
course of further legal education,

(0 an order that the practitioner undertake a specified period of
practice under specified supervision;

(d)  an order that the practitioner do or refrain from doing something in
connection with the practice of law;

(e)  anorder that the practitioner cease to accept instructions as a public
notary in relation to notarial services,

) an order that the practitioner's practice be managed for a specified
period in a specified way or subject to specified conditions;

(g0 an order that the practitioner's practice be subject to periodic
ingpection by a specified person for a specified period;

(h) an order that the practitioner seek advice in relation to the
management of the practitioner's practice from a specified person;

0] an order that the practitioner not apply for a loca practising
certificate before the end of a specified period.

(6) The Tribund may make ancillary or other orders, including an
order for payment by the practitioner of expenses associated with orders under
subsection (4), as assessed or reviewed in or in accordance with the order or as
agreed.

(7) If the practitioner against whom the complaint is made is the
supervising lega practitioner for a complying community legal centre, or a
practitioner employed by a complying community legal centre, the Tribuna may
make an order that any of the following persons must not operate or be involved
in the management of a complying community legal centre for the period
specified in the order:

(@ aperson who is on the board of management (however described)
of acomplying community legal centre;
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(b) a person who is involved in the management of a complying
community legal centre.

(8 The Tribuna may find a person guilty of unsatisfactory
professional conduct even though the complaint or charge alleged professional
misconduct.

515. Interlocutory and interim orders

(1) The Disciplinary Tribuna may make interlocutory or interim
orders as it considers appropriate before making its final decison about a
complaint against an Australian legal practitioner.

(2)  Without limiting subsection (1), orders of the kinds referred to in
section 514 (Determinations of Disciplinary Tribunal) may be made as
interlocutory or interim orders.

516. Consent orders

(1) The Disciplinary Tribunal may, with the consent of the Australian
legal practitioner concerned contained in a written instrument, make orders under
this Part without conducting or completing a hearing in relation to the complaint.

(2)  Consent may be given before or after the proceedings were started
in the Tribunal in relation to the complaint.

(3) If consent is given before the proceedings were started, the
requirement to conduct an investigation of the complaint (whether started or not)
may be dispensed with and any investigation of the complaint aready being
conducted may be suspended or terminated.

(4)  This section does not apply to consent given by the practitioner
unless the practitioner and the Law Society have agreed on the terms of an
instrument of consent.

(5)  Without limiting what may be included in the instrument of
consent, the instrument:

(@ must contain an agreed statement of facts, including as to the
grounds of complaint; and

(b)  may contain undertakings on the part of the practitioner.
(6) Theinstrument of consent must be filed with the Tribunal .

(7)  This section does not affect the procedures for the start of
proceedings in the Tribuna if consent was given before the proceedings are
started.
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(8 If consent was given before the start of proceedings, the
proceedings must nevertheless be started for the complaint in the same way as if
the consent had not yet been given.

(99 The Tribuna must be congtituted in the same way as for the
conduct of a hearing into the complaint.

(10) In deciding whether to make orders under this Part under an
instrument of consent, the Tribuna may:

(@  maketheinquiriesof the parties asit considers appropriate; and

(b)  despite any consent, conduct or complete a hearing in relation to
the complaint if it considersit to bein the public interest to do so.

517. Compliance with determinationsand orders

(1)  Persons and bodies having relevant powers or functions under this
Act must:

(@  giveeffect to thefollowing orders:

(1) any order of the Disciplinary Tribunal made under
section 514(2) (Determinations of Disciplinary Tribunal);

(i)  any interlocutory or interim order of the Tribuna made
under section 515(1) (Interlocutory and interim orders) so
far asit is an order of the kind referred to in section 514(2)
or otherwise needs to be, or is capable of being, given effect
to inthisjurisdiction; and

(b)  enforce the following orders (to the extent they relate to the
practitioner's practice of law in thisjurisdiction):

0] any order of the Tribuna made under section 514(4)
(Determinations of Disciplinary Tribunal: orders requiring
compliance by practitioner);

(i)  any interlocutory or interim order of the Tribuna made
under section 515(1) so far as it is an order of the kind
referred to in section 514(4) or otherwise needs to be, or is
capable of being, enforced in thisjurisdiction.

(20 The Law Society must ensure persons and bodies having relevant
powers or functions under a corresponding law of another jurisdiction are notified
of the making and contents of :

(@  thefollowing orders:
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(1) an order of the Tribunal made under section 514(3)
(Determinations of Disciplinary Tribunal) in relation to that
corresponding law;

(i)  any interlocutory or interim order of the Tribuna made
under section 515(1) (Interlocutory and interim orders) so
far asit is an order of the kind referred to in section 514(3)
or otherwise needs to be, or is capable of being, given effect
to in the other jurisdiction; and

(b) the following orders (to the extent that they relate to the
practitioner's practice of law in the other jurisdiction):

(i) anorder of the Tribunal made under section 514(4);

(i)  any interlocutory or interim order of the Tribuna made
under section 515(1) so far as it is an order of the kind
referred to in section 514(4) or otherwise needs to be, or is
capable of being, enforced in the other jurisdiction.

(3)  If the Tribunal makes an order recommending that the name of an
Austraian legal practitioner who isaloca lawyer be removed from the local roll,
the Supreme Court may order the removal of the name from therall.

(4)  If the Tribuna makes an order that an Australian legal practitioner
pay afine:

(@ a copy of the order may be filed in a court of competent

jurisdiction; and
(b)  onbeing filed, the order may be enforced as if it were an order of
the court.
518. Costs

(1) The Disciplinary Tribunal must make orders requiring an
Audtrdlian legal practitioner whom it has found guilty of unsatisfactory
professional conduct or professional misconduct to pay costs (including costs of
the Law Society and the complainant), unless the Tribunal is satisfied exceptional
circumstances exist.

(20 The Tribunal may make orders requiring an Austrdian legal
practitioner whom it has not found guilty of unsatisfactory professiona conduct
or professional misconduct to pay costs (including costs of the Society and the
complainant), if satisfied:

(@  thesoleor principa reason why the proceedings were started in the
Tribunal was a failure of the practitioner to cooperate with the
Society; or
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(b)  thereissome other reason warranting the making of an order in the
particular circumstances.

(3)  The Tribunal may make orders requiring the Society to pay costs,
but may do so only if satisfied the Australian legal practitioner concerned is not
guilty of unsatisfactory professional conduct or professional misconduct and the
Tribunal considersthat special circumstances warrant the making of the orders.

(4) The Tribunal may make orders requiring an Australian legal
practitioner in relation to whom proceedings are pending before the Tribunal to
pay costs on ainterlocutory or interim basis.

(5) Anorder for costs:
(@  may befor aspecified amount; or

(b)  may be for an unspecified amount but must specify the basis on
which the amount isto be determined.

(6) An order for costs may specify the terms on which costs must be
paid.

519. Notice of result of proceedings before Disciplinary Tribunal

(1) The applicant in disciplinary proceedings before the Disciplinary
Tribunal must give written notice to the complainant of the Tribuna's
determination.

(2)  Thissection does not apply in relation to an official complaint.

520. Early termination of proceedings before Disciplinary Tribunal

(1)  Proceedings before the Disciplinary Tribuna for a complaint
cannot be terminated, whether by withdrawal of the disciplinary application or
otherwise, before the Tribuna makes its final decision about the complaint,
without the leave of the Tribunal.

(2)  The Tribuna may give leave for the purposes of this section if it is
satisfied continuation of the proceedings is not warranted in the public interest.

521. Other remediesnot affected
Nothing in this Part affects any other remedy available to a complainant.
522. Appeal against Disciplinary Tribunal orders

(1) The following persons may appeal against a decison of the
Disciplinary Tribunal to make an order under section 514

(@  thecomplainant;
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(b)  the Audtrdian legal practitioner or other person against whom the
order is made.

(20  However, subsection (1)(b) does not apply if the order is made
against the practitioner with the practitioner's consent.

(3)  Theappeal must be started by filing notice of appea within 28 days
after the decision is made.

(4)  The Supreme Court may make any order it considers appropriate
on the appedl.

PART 4.12—- COMPENSATION
523. Compensation orders

(1) A compensation order is an order, made in relation to a complaint
against an Australian legal practitioner, to compensate the complainant for loss
suffered because of conduct that is the subject of the complaint.

(2) A compensation order consists of one or more of the following:

(@ an order that the practitioner cannot recover or must repay the
whole or a specified part of the amount charged to the complainant
by the practitioner in relation to specified legal services,

(b)  an order discharging alien possessed by the practitioner in relation
to a specified document or class of documents,

(c)  an order that the practitioner pay to the complainant, by way of
monetary compensation for the loss, a specified amount.

524. Prerequisitesto making of compensation orders
(1) A compensation order must not be made unless:

(@  the complainant and the Australian legal practitioner agree to it
being made; and

(b)  theperson or body making it is satisfied:

() the complainant has suffered loss because of the conduct
concerned; and

(i)  itisintheinterests of justice that the order be made.

(2)  Also, acompensation order must not be made in relation to any loss
for which the complainant has received or is entitled to receive:
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(@  compensation received or receivable under an order that has been
made by a court; or

(b) compensation paid or payable from a Fideity Fund of any
jurisdiction, if arelevant claim for payment from the Fund has been
made or determined.

(3)  Inaddition, acompensation order under section 523(2)(c) requiring
payment of an amount exceeding $10 000 by way of monetary compensation
must not be made unless the complainant and the practitioner both consent to the
order.

525. Making of compensation orders

(1) The Law Society may make a compensation order before starting
proceedings in the Disciplinary Tribunal in relation to a complaint, if satisfied the
Austraian lega practitioner against whom the complaint is made is likely to be
found guilty of unsatisfactory professional conduct or professional misconduct.

(2)  The Tribunal may make a compensation order if it has found an
Audtralian lega practitioner guilty of unsatisfactory professional conduct or
professional misconduct in relation to the complaint.

526. Effect of compensation order

(1) A compensation order under section 523(2)(a) preventing recovery
of an amount is effective even if proceedings to recover the amount (or any part
of it) have been started by or on behalf of the Australian legal practitioner.

(2) Also, a compensation order under section 523(2)(a) requiring
repayment of an amount is effective even if a court has ordered payment of the
amount (or an amount of which it is part) in proceedings brought by or on behalf
of the practitioner.

527. Enforcement of compensation orders

A copy of a compensation order may be filed in the Local Court and the
order (so far asit relates to any amount payable under the order) may be enforced
asif it were an order of that Court.

528. Other remediesnot affected

(1)  The recovery of compensation awarded under this Part does not
affect any other remedy available to a complainant.

(20  However, any compensation so awarded must be taken into account
in any other proceedings by or on behalf of the complainant in relation to the
same loss,
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PART 4.13—-PUBLICISING DISCIPLINARY ACTION

529. Disciplinary action

Disciplinary action is:

@

()

the making of an order by a court or tribuna for or following a
finding of professonal misconduct by an Audtralian legal
practitioner under this Act or under a corresponding law; or

any of the following actions taken under this Act or under a
corresponding law, following a finding by a court or tribunal of
professional misconduct by an Australian legal practitioner:

0] removal of the name of the practitioner from an Australian
roll;

(i)  the suspension or cancellation of the Australian practisng
certificate of the practitioner;

(iii) the refusa to grant or renew an Audraian practising
certificate to the practitioner;

(iv) the appointment of a recelver of al or any of the
practitioner's property or the appointment of a manager of
the practitioner's practice.

530. Regigter of Disciplinary Action

1)
@

()

2
@

()
(©
(d)

Thereisto be aregister (the "Register of Disciplinary Action”) of:

disciplinary action taken under this Act against Austraian lega
practitioners; and

disciplinary action taken under a corresponding law against
Austraian legal practitioners who are or were enrolled or practising
in this jurisdiction when the conduct that is the subject of the
disciplinary action occurred.

The Register must include:

the full name of the person against whom the disciplinary action
was taken; and

the person's business address or former business address; and
the person's home jurisdiction or most recent home jurisdiction; and

particulars of the disciplinary action taken; and
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(e)  other particulars prescribed by the regulations.

(3) The Register may be kept in a form decided or identified by the
Law Society and may form part of other registers.

(4)  The Register must be made available for public inspection on:
(@  the Society's Internet site; or
(b)  anInternet siteidentified on the Society's Internet site.

(5) Information recorded in the Register may be provided to members
of the public in any other way approved by the Society.

(6)  The Society may correct any error in or omission from the Register.

(7)  The requirement to keep the Register applies only in relation to
disciplinary action taken after the commencement of this section, but details
relating to earlier disciplinary action may be included in the Register.

531. Other waysof publicising disciplinary action

(1) TheLaw Society may publicise disciplinary action taken against an
Austraian legal practitioner in any way it considers appropriate.

(2)  This section does not affect the provisions of this Part relating to
the Regigter.

532. Quashing of disciplinary action

(1) If disciplinary action is quashed on appeal, any reference to that
disciplinary action must be removed from the Register.

(2) If disciplinary action is quashed on appeal after the action was
publicised by the Law Society under section 531 (Other means of publicising
disciplinary action), the result of the appea must be publicised with equa
prominence by the Society.

533. Liability for publicising disciplinary action

(1)  No liahility isincurred by a protected person in respect of anything
done or omitted to be done in good faith for the purpose of:

(@  publicising disciplinary action taken against an Australian legal
practitioner; or

(b)  exercisng the powers or functions of the Law Society under this
Part; or

(c)  keeping, publishing or enabling access to the Register.
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(2)  Without limiting subsection (1), no liability (including liability in
defamation) isincurred by aperson publishing in good faith:
(@  information about disciplinary action:
(1) recorded in the Register; or
(i)  otherwise publicised by the Society under this Part;

or matter purporting to contain information of that kind if the
matter isincorrect in any respect; or

(b)  afair report or summary of that information.
(3) Inthissection:
"protected person” means.

(@  theTeritory; or

(b)  theLaw Society; or

(c)  apersonresponsblefor keeping the whole or any part of the
Register; or

(d)  anlInternet service provider or Internet content host; or

(e) aperson acting at the direction of the State or any person or
body referred to in this definition.

534. Disciplinary action taken because of infirmity, injury or illness

(1) Disciplinary action taken against a person must not be recorded in
the Register or otherwise publicised under this Part if:

(@  the action was taken because of the person's inability to properly
carry out the requirements of legd practice; and

(b)  the inability arises wholly or principaly from infirmity, injury or
mental or physical illness.

(2)  Subsection (1) does not apply if the disciplinary action involves:

(@  the suspension or cancellation of the person's Australian practising
certificate; or

(b) a refusa to grant or renew an Australian practising certificate
applied for by the person; or
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(c)  arestriction or prohibition on the person's right to engage in legal
practice.

(3) However, if the disciplinary action involves a matter mentioned in
subsection (2), the reason for the disciplinary action and any other information
relating to the infirmity, injury or mental or physical illness must not:

(@  berecorded in the Register; or

(b) be otherwise publicised under this Part without the person's
consent.

535. Division subject to secrecy and non-disclosure orders

(1) The provisions of this Part are subject to any confidentiality or
secrecy provisions of this Act.

(2) The provisions of this Part are subject to any order, so far as it
prohibits or restricts the disclosure of information, made by:

(@  the Disciplinary Tribuna in relation to disciplinary action taken
under this Chapter; or

(b)  acorresponding disciplinary body in relation to disciplinary action
taken under provisions of a corresponding law that correspond to
this Chapter; or

(c)  acourt or tribuna of this or another jurisdiction.

(3) Despite subsection (2), the name and other identifying particulars
of the person against whom the disciplinary action was taken, and the kind of
disciplinary action taken:

(@  must berecorded in the Register as required by this Part; and
(b)  may be otherwise publicised under this Part.
PART 4.14 - INTER-JURISDICTIONAL PROVISIONS
536. Cross-border protocols

(1) The Law Society may enter into arrangements (*'cross-border
protocols®) with corresponding authorities for or in relation to investigating and
dealing with conduct that appears to have occurred in more than one jurisdiction.

(2) In particular, a cross-border protocol may provide for any of the
following:

(@  providing principles to assist in determining if conduct occurs,
either generaly or in specified classes of cases,
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(b)  giving and receiving consent for conduct occurring in ajurisdiction
to be dealt with under alaw of another jurisdiction;

(c)  the procedures to be adopted for requesting and conducting the
investigation of any aspect of complaints under this Part.

(3) A cross-border protocol does not have effect in this jurisdiction
unlessit is embodied or identified in the regulations.

537. Regquest to another jurisdiction to investigate complaint

(1) The Law Society may request a corresponding authority to arrange
for the investigation of any aspect of a complaint being deat with by the Society
and to provide areport on the result of the investigation.

(2) A report on theresult of the investigation received from:
(@  thecorresponding authority; or

(b) a person or body authorised by the corresponding authority to
conduct the investigation;

may be used and taken into consideration by the Society and Disciplinary
Tribunal in the course of dealing with the complaint under this Chapter.

538. Reguest from another jurisdiction to investigate complaint

(1)  This section applies in relation to a request received by the Law
Society from a corresponding authority to arrange for the investigation of any
aspect of acomplaint being dealt with under a corresponding law.

(20 The Society may conduct the investigation or authorise another
authority to conduct it.

(3) The provisions of this Chapter relating to the investigation of a
complaint apply, with any necessary adaptations, in relation to the investigation
of the relevant aspect of the complaint that is the subject of the request.

(4)  The Society must provide areport on the result of the investigation
to the corresponding authority.

539. Sharing of information with corresponding authorities

The Law Society may enter into arrangements with a corresponding
authority for providing information to the authority abouit:

(@  complaints and investigations under this Chapter; and
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(b) any action taken in relation to any complaints made or
investigations conducted, including determinations of the
Disciplinary Tribunal under this Chapter.

540. Co-operation with corresponding authorities

(1) When dealing with a complaint or conducting an investigation, the
Law Society may consult and cooperate with another person or body (whether in
Audtrdlia or a foreign country) who or which has or may have relevant
information or powers in relation to the person against whom the complaint was
made or the person under investigation.

(2)  For the purposes of subsection (1), the Society and the other person
or body may exchange information concerning the complaint or investigation.

541. Compliancewith orders made under corresponding laws

(1)  Persons and bodies having relevant powers or functions under this
Act must:

(@ give effect to or enforce any recommendation or order of a
corresponding disciplinary body or other corresponding authority
made under a corresponding law in relation to powers exercisable
under this Act; and

(b) give effect to or enforce any recommendation or order of a
corresponding disciplinary body or other corresponding authority
made under a corresponding law so far as the recommendation or
order relates to the practice of law by the Austraian lega
practitioner concerned in thisjurisdiction.

(2) If acorresponding disciplinary body makes a recommendation or
order that a person's name be removed from the roll of lawyers under this Act, the
Supreme Court must order the removal of the name from therall.

(3) If a corresponding disciplinary body makes an order that an
Austraian lega practitioner pay afine:

(@ a copy of the order may be filed in a court of competent
jurisdiction; and

(b)  onbeing filed, the order may be enforced as if it were an order of
the court.

542. Other powersor functionsnot affected

Nothing in this Part affects any powers or functions that a person or body
has apart from this Part.
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PART 4.15—-MISCELLANEOUSMATTERS
543. Jurisdiction of Supreme Court

The inherent jurisdiction and powers of the Supreme Court in relation to
the control and discipline of local lawyers are not affected by anything in this
Chapter and extend to:

(@ locd legd practitioners; and

(b) interstate legal practitioners engaged in legal practice in this
jurisdiction.

544. Information about complaints procedure

(1) The Law Society must ensure information appropriate to the
interests and needs of lay persons and relating to the scheme established by this
Chapter, including information aboui:

(@  the complaints system, including the way of making complaints;
and

(b)  theprocedure for dealing with complaints;
isreadily available to members of the public.

(2) The Law Society may provide assistance to members of the public
in making complaints.

(3) The Law Society must ensure information appropriate to the
interests and needs of legal practitioners and relating to the scheme established by
this Chapter, including information about:

(@  theoperation of the scheme; and

(b)  the procedures adopted in relation to the scheme;
isreadily available to legal practitioners.
545. Contravention of orders

A person who contravenes an order of the Disciplinary Tribunal under this
Act or an order of acorresponding disciplinary body under acorresponding law is
not entitled to apply for the grant or renewal of aloca practising certificate while
the failure continues.

546. Performancecriteria
(1) The Law Society must develop performance criteria relating to the

handling of complaints under this Chapter.
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(2)  The Society must include the relevant criteria in its annual report
prepared under section 638, together with an assessment of its performance
against the criteriain the period to which the report rel ates.

547. Reportsto Attorney-General

(1) TheLaw Society must submit to the Attorney-General, at the times
and in relation to the periods required by the Attorney-Genera, reports on the
handling of complaints.

(2) A report must deal with matters specified by the Attorney-General
and other matters the Society considers appropriate to include in the report.

(3)  Theobligations under this section are in addition to any obligations
to provide an annual or other report under another law.

548. Duty toreport suspected offences

(1) This section applies if the Law Society suspects on reasonable
grounds, after investigation or otherwise, that a person has committed an offence
against any Act or law.

(2)  The Society must:

(@  report the suspected offence to the Commissioner of Police or other
appropriate prosecuting authority; and

(b)  make available to the Commissioner or authority the information
and documents relevant to the suspected offence in its possession or
under its control.

(3 The obligation under subsection (2)(b) to make available the
information and documents continues while the Society holds the relevant
suspicion.

549. Effect of other proceedings

A complaint may be made and dealt with even though the Australian legal
practitioner concerned is the subject of proposed or current criminal or civil
proceedings relating to the subject matter of the complaint.

550. Protection from liability

(1)  Thissection appliesin relation to an act done or omitted to be done
by:

(@  theLaw Society or amember of the Society; or
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(b) a committee or subcommittee of the Society or a member of a
committee or subcommittee; or

(c)  any person involved in the conduct of an investigation under this
Chapter; or

(d)  amediator to whom a matter is referred under this Chapter; or
(e)  any member of the staff of any of the above.

(2) Thepersonisnot civilly or criminaly liable for the act if it is done
or omitted to be done in good faith for the administration of this Chapter.

551. Non-compellability of certain witnesses

A person mentioned in section 550 (Protection from liability) is not
compellable in any legal proceedings (including proceedings before the
Disciplinary Tribunal) to give evidence or produce documents in relation to any
matter in which the person was involved in the course of the administration of
this Chapter.

552. Undertakings by Law Society and Statutory Supervisor regarding
privileged or confidential information

(1) The Law Society or Statutory Supervisor may give undertakings
regarding non-disclosure of information obtained under or for this Chapter from
or about a client of an Audtralian legal practitioner if the information is the
subject of client legal privilege or any duty of confidentiality.

(2)  Anundertaking cannot be inconsistent with any duty of the Society
or Supervisor under this Act or any other Act to disclose information.

(3)  This section has effect whether or not the client has waived the
client legal privilege or the benefit of the duty of confidentiality.

553. Confidentiality of client communications

Subject to section 554 (Clams of privilege), an Audraian legd
practitioner must comply with a requirement under this Chapter to answer a
question or to produce information or a document, despite any duty of
confidentiality in relation to a communication between the practitioner and a
client.

554. Claimsof privilege

If, in any investigation or proceedings under this Chapter, a person
properly claims privilege in relation to any information:
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(@  thelLaw Society or Disciplinary Tribunal may require the person to

disclose the information; and

(b) if any information adverse to the interests of the person is then
disclosed, no question or answer relating to the information may be
used in or in connection with any procedures or proceedings other
than:

0] those relating to the complaint concerned; or

(i)  thoseresulting from areport or disclosure under section 548
(Duty to report suspected offences).

555. Waiver of privilege or duty of confidentiality

(1) If aclient of an Australian legal practitioner makes a complaint
about the practitioner, the complainant is taken to have waived legal professiona
privilege, or the benefit of any duty of confidentiality, to enable the practitioner to
disclose to the appropriate authorities any information necessary for investigating
and dealing with the complaint.

(2)  Without limiting subsection (1), any information so disclosed may
be used in or in connection with any procedures or proceedings relating to the
complaint.

CHAPTER 5—-EXTERNAL INTERVENTION
PART 5.1-PRELIMINARY MATTERS
556. Purposesof Chapter

(1) The purpose of this Chapter is to ensure an appropriate range of
options is available for intervention in the business and professional affairs of law
practices and Australian-registered foreign lawyers to protect the interests of :

(@ thegenerd public; and
(b) clients; and

(© lawyers, including the owners and employees of law practices, so
far as their interests are not inconsistent with those of the general
public and clients.

(2) Itisintended that interventions occur consistently with:
(@  dmilar interventions in other jurisdictions, especidly if a law

practice operates in this jurisdiction and one or more other
jurisdictions; and
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(b)  other provisons of thisAct.
557. Interpretation
(1) InthisChapter:

"external intervener" means a supervisor, manager or receiver under this
Chapter;

"external intervention" means the appointment of, and the exercise of the
powers and functions of, a supervisor, manager or receiver under
this Chapter;

“regulated property”, in relation to alaw practice, means the following:

(@  trust money or trust property received, receivable or held by
the practice;

(b) interest, dividends or other income or anything else derived
from or acquired with money or property referred to in

paragraph (a);

(c)  documents or records of any description relating to anything
referred to in paragraph (a) or (b);

(d)  any computer hardware or software, or other device, in the
custody or control of the practice or an associate of the
practice by which any records referred to in paragraph ()
may be produced or reproduced in visible form.

(2)  Other expressions used in this Chapter have the same meaning asin
Part 3.1 (Trust moneys and trust accounts).

558. Application of Chapter to barristers

(1) This Chapter, other than Parts 53 (Supervisors) and 5.5
(Receivers), appliesin relation to the law practice of a barrister.

(2)  The powers of the manager for alaw practice of a barrister include
power to reallocate or return briefs.

559. Application of Chapter to Australian-registered foreign lawyers

This Chapter applies, with any necessary adaptations, to Australian-
registered foreign lawyers and former Australian-registered foreign lawyersin the
same way asit appliesto law practices.

560. Application of Chapter to other persons

This Chapter applies, with any necessary adaptations, to:

08/09/06 15:38 Ref: LOO7bII 311 DRAFT ONLY



@
(b)

(©

(d)

Legal Practitioners Act 2006

aformer law practice or former Australian legal practitioner; and

the executor (original or by representation) or administrator for the
time being of a deceased Austraian lega practitioner or of the
practitioner's estate; and

the administrator, or receiver, or receiver and manager, or officia
manager, of the property of an incorporated legal practice; and

the liquidator of an incorporated legal practice that is being or has
been wound up;

in the same way as it appliesto law practices.

PART 52—-INITIATION OF EXTERNAL INTERVENTION

561. Circumstanceswarranting external intervention

External intervention may take place in relation to alaw practice in any of
the following circumstances:

@

(b)

(©

(d)

where alegal practitioner associate involved in the practice:
(1) has died; or

(i)  ceasesto bean Australian legal practitioner; or

(iii)  hasbecome an insolvent under administration; or
(iv) isinprison;

in the case of afirm —where the partnership has been wound up or
dissolved;

in the case of an incorporated legal practice —where the corporation
concerned:

0] ceases to be an incorporated legal practice; or
(i)  isbeing or has been wound up; or
(iii)  hasbeen deregistered or dissolved;

in any case — where the Law Society forms a belief on reasonable
grounds that the practice or an associate of the practice:

0] is not dealing adequately with trust money or trust property
or is not properly attending to the affairs of the practice; or
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Legal Practitioners Act 2006

has committed a serious irregularity, or a serious irregularity
has occurred, in relation to trust money or trust property or
the affairs of the practice; or

has failed properly to account in a timely manner to any
person for trust money or trust property received by the
practice for or on behalf of that person; or

has failed properly to make a payment of trust money or a
transfer of trust property when required to do so by a person
entitled to that money or property or entitled to give a
direction for payment or transfer; or

Isin breach of the regulations or legal profession rules with
the result that the record-keeping for the practice's trust
account isinadequate; or

has been or islikely to be convicted of an offence relating to
trust money or trust property; or

is the subject of a complaint relating to trust money or trust
property received by the practice; or

has failed to comply with any requirement of an investigator
or external examiner appointed under this Act; or

has ceased to be engaged in legal practice without making
provision for properly dealing with trust money or trust
property received by the practice or for properly winding-up
the affairs of the practice;

where any other proper cause exists in relation to the practice.

562. Determination regarding external intervention

@

This section applies when the Law Society becomes aware that one

or more of the circumstances referred to in section 561 (Circumstances
warranting external intervention) exist in relation to a law practice and decides
that, having regard to the interests of the clients of the practice and to other
mattersthat it considers appropriate, external intervention is warranted.

(2)
@

The Society may determine:

to appoint a supervisor of trust money of the law practice, if the
Society is of the opinion:

(i)

that external intervention is required because of issues
relating to the practice's trust accounts; and
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(i)  that it is not appropriate that the provision of legal services
by the practice be wound up and terminated because of
those issues; or

(b)  to appoint a manager for the law practice, if the Society is of the
opinion:

() that external intervention is required because of issues
relating to the practice's trust records; or

(i)  that the appointment is necessary to protect the interests of
clientsin relation to trust money or trust property; or

(iii) that there is a need for an independent person to be
appointed to take over professional and operational
responsibility for the practice; or

(c)  to appoint a receiver for the law practice, if the Society is of the
opinion:

(1) that the appointment is necessary to protect the interests of
clientsin relation to trust money or trust property; or

(i)  that it may be appropriate that the provision of legal services
by the practice be wound up and terminated.

(3)  The Society may, from time to time, make further determinationsin
relation to the law practice and for that purpose may revoke a previous
determination with effect from a date or event specified by the Society.

(4) A further determination may be made under subsection (3) whether
or not there has been any change in the circumstances in consequence of which
the original determination was made and whether or not any further
circumstances have come into existence in relation to the law practice after the
origina determination was made.

(5)  Anappointment of an externa intervener for alaw practice may be
made in respect of the practice generally or may be limited in any way the Society
considers appropriate, including, for example, to matters connected with a
particular legal practitioner associate or to matters connected with a particular
office or a particular subject matter.

PART 5.3—-SUPERVISORS OF TRUST MONEY
563. Appointment of supervisor of trust money

(1)  This section applies if the Law Society determines to appoint a
supervisor of trust money of alaw practice.
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(2) The Society may, by instrument in writing, appoint a person as
supervisor of trust money.
(3)  The appointee must be either:

(@ anAudtrdian lega practitioner who holds an unrestricted practising
certificate; or

(b)  aperson holding accounting qualifications with experience in law
practices' trust accounts;

and may (but need not) be an employee of the Society.
(4)  Theinstrument of appointment must:
(@  identify the practice and the supervisor; and

(b) indicate that the external intervention is by way of appointment of a
supervisor of trust money; and

(c0  specify theterm of the gppointment; and

(d)  specify any conditions imposed by the Society when the
appointment is made; and

(e)  specify any fees payable by way of remuneration to the supervisor
specifically for carrying out the supervisor's duties in relation to the
external intervention; and

) provide for the legal costs and the expenses that may be incurred by
the supervisor in relation to the external intervention.

(5) The instrument of appointment may specify any reporting
requirements to be observed by the supervisor.

564. Notice of appointment

(1) As soon as possible after an appointment of a supervisor of trust
money of a law practice is made, the Law Society must serve a notice of the
appointment on:

(@  thepractice; and

(b)  any other person authorised to operate any trust account of the
practice; and

(c0 any externa examiner appointed to examine the practice's trust
records; and
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the ADI with which any trust account of the practice is maintained;
and

any person whom the Society reasonably believes should be served
with the notice.

The notice must:
identify the law practice and the supervisor; and

indicate that the externa intervention is by way of appointment of a
supervisor of trust money; and

specify the term of the appointment; and

specify any reporting requirements to be observed by the
supervisor; and

specify any conditions imposed by the Society when the
appointment is made; and

include a statement that the law practice may appea against the
appointment of the supervisor under section 596 (Appea against
appointment); and

contain or be accompanied by other information or material
prescribed by the regulations.

565. Effect of service of notice of appointment

1)

After service on an ADI of a notice of the appointment of a

supervisor of trust money of alaw practice and while the appointment isin force,
the ADI must ensure no funds are withdrawn or transferred from a trust account
of the practice unless:

@

()

(©

2

the withdrawal or transfer is made by cheque or other instrument
drawn on that account signed by the supervisor or a nominee of the
supervisor; or

the withdrawal or transfer is made by the supervisor or a nominee
of the supervisor by means of electronic or Internet banking
facilities; or

the withdrawal or transfer is made in accordance with an authority
to withdraw or transfer funds from the account signed by the
supervisor or a nominee of the supervisor.

A person commits an offenceif:
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(@  the person is given notice of the appointment of a supervisor of
trust money of alaw practice; and

(b)  while the appointment is in force, the person does any of the
following:

(1) deals with any of the practice's trust money;

(i) dgns any cheque or other instrument drawn on a trust
account of the practice;

(iii)  authorises the withdrawa or transfer of funds from a trust
account of the practice.

Maximum penalty: 100 penalty units.
(3)  Subsection (2) does not apply to the supervisor or an ADI.

(4 A supevisor of trust money may, for the purposes of
subsection (1)(b), enter into arrangements with an ADI for withdrawing money
from a trust account of the law practice concerned by means of electronic or
Internet banking facilities.

(5) Any money that is withdrawn or transferred in contravention of
subsection (1) may be recovered from the ADI concerned by the supervisor as a
debt in any court of competent jurisdiction and any amount recovered is to be
paid into atrust account of the law practice.

566. Roleof supervisor of trust money

(1) A supervisor of trust money of alaw practice has the powers and
duties of the practice in relation to the trust money, including powers:

(@  toreceivetrust money entrusted to the practice; and
(b)  toopen and close trust accounts.

(2)  For the purpose of exercising or performing powers or duties under
subsection (1), the supervisor may exercise any or all of the following powers:

(@  to enter and remain on premises used by the law practice for or in
connection with itsengaging in legal practice;

(b)  to require the practice or an associate or former associate of the
practice or any other person who has or had control of documents
relating to trust money received by the practice to give the
supervisor ether or both of the following:
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(1) access to the files and documents the supervisor reasonably
requires,

(i)  information relating to the trust money the supervisor
reasonably requires;

(c)  to operate equipment or facilities on the premises, or to require any
person on the premises to operate equipment or facilities on the
premises, for a purpose relevant to the supervisor's appointment;

(d)  to take possession of any relevant material and retain it for as long
as may be necessary;

(e) to secure any relevant materia found on the premises against
interference, if the material cannot be conveniently removed,;

H to take possession of any computer equipment or computer
program reasonably required for a purpose relevant to the
supervisor's appointment.

(3) If the supervisor takes anything from the premises, the supervisor
must issue areceipt in aform approved by the Law Society and:

(@ if the occupier or a person apparently responsible to the occupier is
present at or near the premises, giveit to the occupier; or

(b)  otherwise, leave it a the premises in an envelope addressed to the
occupier.

(4) If the supervisor is refused access to the premises or the premises
are unoccupied, the supervisor may use whatever appropriate force is necessary to
enter the premises and may be accompanied by a member of the Police Force to
assist entry.

(5) This section applies to trust money held by the practice before the
supervisor is appointed, as well asto trust money received afterwards.

(6) The supervisor does not have a role in the management of the
affairs of the law practice except in so far as the affairs relate to a trust account of
the practice.

567. Records of and dealing with trust money of law practice under
supervision

(1) A supervisor of trust money of a law practice must maintain the
records of the supervisor's dealings with the trust money:

(@  separately from records relating to dealings with trust money before
his or her appointment as supervisor; and
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(b)  separately from the affairs of any other law practice for which he or
sheis supervisor; and

(©)  inthemanner prescribed by the regulations.

(2)  Subject to subsection (1), a supervisor of trust money of a law
practice must deal with the trust money in the same way as a law practice must
deal with trust money.

568. Termination of supervisor'sappointment

(1)  The appointment of a supervisor of trust money of a law practice
terminatesin the following circumstances:

(@  theterm of the appointment comesto an end;

(b)  theappointment is set aside under section 596;

(c)  theappointment of amanager for the practice takes effect;
(d)  theappointment of areceiver for the practice takes effect;

(e) the supervisor has distributed all trust money received by the
practice and wound up all trust accounts;

) a determination of the Law Society that the appointment be
terminated has taken effect.

(20 The Society may determine in writing that the appointment be
terminated immediately or with effect from a specified date.

(3) The Society must serve a written notice of the termination on all
persons originally served with notice of the appointment.

PART 54—-MANAGERS
569. Appointment of manager

(1) This section applies if the Law Society determines to appoint a
manager for alaw practice.

(2) The Society may, by instrument in writing, appoint a person as
manager.

(3)  The appointee must be an Austraian legal practitioner who holds
an unrestricted practising certificate, and may (but need not) be an employee of
the Society.

(4)  Theinstrument of appointment must:
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identify the law practice and the manager; and

indicate that the externa intervention is by way of appointment of a
manager; and

specify the term of the appointment; and

specify any conditions imposed by the Society when the
appointment is made; and

specify any fees payable by way of remuneration to the manager
specificaly for carrying out the manager's duties in relation to the
externd intervention; and

provide for the lega costs and the expenses that may be incurred by
the manager in relation to the external intervention.

The instrument of appointment may specify any reporting

reguirements to be observed by the manager.

570. Notice of appointment

@D

As soon as possible after an appointment of a manager for a law

practice is made, the Law Society must serve anotice of the appointment on:

@
(b)

(©

(d)

C)

ey
@
()

(©
(d)

the practice; and

any other person authorised to operate any trust account of the
practice; and

any external examiner appointed to examine the practice's trust
records; and

the ADI with which any trust account of the practice is maintained,;
and

any person whom the Society reasonably believes should be served
with the notice.

The notice must:
identify the law practice and the manager; and

indicate that the externa intervention is by way of appointment of a
manager; and

specify the term of the appointment; and

specify any reporting requirements to be observed by the manager;
and
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specify any conditions imposed by the Society when the
appointment is made; and

include a statement that the law practice may appea against the
appointment of the manager under section 596 (Appea against
appointment); and

contain or be accompanied by other information or material
prescribed by the regulations.

571. Effect of service of notice of appointment

1)
@

(b)

(©

A person commits an offence if:

the person is given notice of the appointment of a manager for a
law practice; and

the person is a lega practitioner associate of the practice who is
specified or referred to in the notice; and

the person participates in the affairs of the practice except under the
direct supervision of the manager.

Maximum penalty: 100 penalty units.

2
3)

Strict liability applies to subsection (1)(a) and (b).

After service on an ADI of a notice of the appointment of a

manager for alaw practice and until the appointment is terminated, the ADI must
ensure no funds are withdrawn or transferred from a trust account of the practice

unless:

@

()

the withdrawal or transfer is made by cheque or other instrument
drawn on that account signed by:

0] the manager; or
(i)  arecever appointed for the practice; or
(iii)  anominee of the manager or receiver; or

the withdrawal or transfer is made by means of eectronic or
Internet banking facilities, by;

(1) the manager; or
(i)  arecever appointed for the practice; or

(iii)  anominee of the manager or receiver; or
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(c)  thewithdrawal or transfer is made in accordance with an authority
to withdraw or transfer funds from the account signed by:

0] the manager; or

(i)  arecever appointed for the practice; or

(iii)  anominee of the manager or receiver.
(4 A person commits an offenceif:

(@  the person is given notice of the appointment of a manager for a
law practice; and

(b)  while the appointment is in force, the person does any of the
following:

(1) deals with any of the practice's trust money;

(i) sgns any cheque or other instrument drawn on a trust
account of the practice;

(iii)  authorises the withdrawal or transfer of funds from a trust
account of the practice.

Maximum penalty: 500 penalty units.
(5)  Strict liability appliesto subsection (4)(a).

(6) Subsection (4) does not apply to a legal practitioner associate
referred to in subsection (1), an ADI or the manager or receiver for the practice.

(7) A manager may, for the purposes of subsection (3)(b), enter into
arrangements with an ADI for withdrawing money from atrust account of the law
practice concerned by means of electronic or Internet banking facilities.

(80 Any money that is withdrawn or transferred in contravention of
subsection (3) may be recovered from the ADI concerned by the manager, or a
receiver for the law practice, as a debt in any court of competent jurisdiction, and
any amount recovered is to be paid into a trust account of the practice or another
account nominated by the manager or receiver.

572. Roleof manager

(1) A manager for alaw practice may carry on the practice and may do
all things that the practice or a legal practitioner associate of the practice might
lawfully have done, including but not limited to the following:

(@ transacting any urgent business of the practice;
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transacting, with the approval of any or al of the existing clients of
the practice, any business on their behalf, including:

0] commencing, continuing, defending or settling any
proceedings; and

(i)  receiving, retaining and disposing of property;

accepting indructions from new clients and transacting any
business on their behalf, including:

(1) commencing, continuing, defending or settling any
proceedings; and

(i)  receiving, retaining and disposing of regulated property;

charging and recovering lega costs, including legal costs for work
in progress at the time of the appointment of the manager;

entering into, executing or performing any agreement;
dealing with trust money in accordance with this Act;
winding-up the affairs of the practice.

For the purposes of exercisng his or her powers under

subsection (1), the manager may exercise any or al of the following powers.

@

()

(©

(d)

to enter and remain on premises used by the law practice for or in
connection with itsengaging in legal practice;

to require the practice, an associate or former associate of the
practice or any other person who has or had control of client files
and associated documents (including documents relating to trust
money received by the practice) to give the manager either or both
of thefollowing:

(1) access to the files and documents the manager reasonably
requires,

(i) information relating to client matters the manager
reasonably requires;

to operate equipment or facilities on the premises, or to require any
person on the premises to operate equipment or facilities on the
premises, for a purpose relevant to the manager's appoi ntment;

to take possession of any relevant material and retain it for as long
as may be necessary;
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(e) to secure any relevant material found on the premises against
interference, if the material cannot be conveniently removed;

(f) to take possession of any computer equipment or computer
program reasonably required for a purpose relevant to the
manager's appoi ntment.

(3)  If the manager takes anything from the premises, the manager must
issue areceipt in aform approved by the Law Society and:

(@ if theoccupier or a person apparently responsible to the occupier is
present at or near the premises, giveit to the occupier; or

(b) otherwise, leave it at the premises in an envelope addressed to the
occupier.

(4)  If the manager is refused access to the premises or the premises are
unoccupied, the manager may use whatever appropriate force is necessary to
enter the premises and may be accompanied by a member of the Police Force to
assist entry.

573. Records and accounts of law practice under management and
dealings with trust money

(1) The manager for a law practice must maintain the records and
accounts of the practice that he or she manages:

(@  separately from the management of the affairs of the practice before
his or her appointment as manager; and

(b)  separately from the affairs of any other law practice for which he or
she is manager; and

(©  inthemanner prescribed by the regulations.

(2)  Subject to subsection (1), the manager for a law practice must ded
with trust money of the practice in the same way as a law practice must deal with
trust money.

574. Deceased estates

(1) Itistheduty of the manager for alaw practice to cooperate with the
legal persona representative of a deceased legal practitioner associate of the
practice for the orderly winding-up of the estate.

(2)  The manager is not, in the exercise or performance of powers and
duties as manager, a legal persona representative of the deceased legal
practitioner associate, but nothing in this subsection prevents the manager from
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exercising or performing powers or duties as a legal personal representative if
otherwise appointed as representative.

(3)  Subject to subsections (1) and (2) and to the terms of the manager's
appointment, if the manager was appointed before the death of the legal
practitioner associate, the manager's appointment, powers and duties are not
affected by the death.

575. Termination of manager's appointment

(1)  The appointment of a manager for alaw practice terminates in the
following circumstances:

(@  theterm of the appointment comesto an end;
(b)  theappointment is set aside under section 596;

(c)  the appointment of a receiver for the practice takes effect, where
the terms of the appointment indicate that the receiver is authorised
to exercise the powers and duties of a manager;

(d)  the manager has wound up the affairs of the practice;

(e) a determination of the Law Society that the appointment be
terminated has taken effect.

(2) The Society may determine in writing that the appointment be
terminated immediately or with effect from a specified date.

(3) If the appointment terminates in the circumstances referred to in
subsection (1)(a), (b) or (d), the former manager must, as soon as practicable after
the termination, transfer and deliver the regulated property and client files of the
law practice to:

(@  another externa intervener appointed for the practice; or

(b)  the practice, if another externa intervener is not appointed for the
practice.

(4)  The former manager need not transfer regulated property and files
to the law practice in compliance with subsection (3) unless the manager's
expenses have been paid to the Society.

(5) The Society must serve a written notice of the termination on all
persons originally served with notice of the appointment.
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PART 5.5-RECEIVERS

576. Appointment of receiver

1)

This section applies if the Law Society determines to appoint a

receiver for alaw practice.

2

receiver.
©)
@

()

The Society may, by instrument in writing, appoint a person as

The appointee must be:

an Australian legd practitioner who holds an unrestricted practising
certificate; or

a person holding accounting qualifications with experience in law
practices trust accounts,

and may (but need not) be an employee of the Society.

(4)
@
(b)

(©

(d)

(€)

()
@
(b)

The instrument of appointment must:
identify the law practice and the receiver; and

indicate that the externa intervention is by way of appointment of a
receiver; and

specify any conditions imposed by the Society when the
appointment is made; and

specify any fees payable by way of remuneration to the receiver
specifically for carrying out duties in relation to the externd
intervention; and

provide for the legal costs and the expenses that may be incurred by
the receiver in relation to the external intervention.

The instrument of appointment may:
specify the term (if any) of the appointment; and

specify any reporting requirements to be observed by the receiver.

577. Notice of appointment

1)

As soon as possible after an appointment of a receiver for a law

practice is made, the Law Society must serve anotice of the appointment on:

@

the practice; and
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any person authorised to operate any trust account of the practice;
and

any external examiner appointed to examine the practice's trust
records; and

the ADI with which any trust account of the practice is maintained;
and

any person who the Supreme Court directs should be served with
the notice; and

any person whom the Society reasonably believes should be served
with the notice.

The notice must:
identify the law practice and the receiver; and

indicate that the externa intervention is by way of appointment of a
receiver; and

specify the term (if any) of the appointment; and

indicate the extent to which the receiver has the powers of a
manager for the practice; and

specify any reporting requirements to be observed by the receiver;
and

specify any conditions imposed by the Society when the
appointment is made; and

include a statement that the law practice may appea against the
appointment of the receiver under section 596; and

contain or be accompanied by other information or material
prescribed by the regulations.

578. Effect of service of notice of appointment

1)
@

()

(©

A person commits an offence if:

the person is given notice of the appointment of areceiver for alaw
practice; and

the person is a lega practitioner associate of the practice who is
specified or referred to in the notice; and

the person participates in the affairs of the practice.
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Maximum penalty: 500 penalty units.

(2
3

Strict liability applies to subsection (1)(a) and (b).

After service on an ADI of anotice of the appointment of areceiver

for alaw practice and until the appointment is terminated, the ADI must ensure
no funds are withdrawn or transferred from a trust account of the practice unless:

@

(b)

(©

(4)
@

()

the withdrawal or transfer is made by cheque or other instrument
drawn on that account signed by:

(1) the receiver; or
(i)  amanager appointed for the practice; or
(iii)  anominee of the recelver or manager; or

the withdrawa or transfer is made by means of electronic or
Internet banking facilities by:

() the receiver; or
(i)  amanager appointed for the practice; or
(iii)  anominee of the recelver or manager; or

the withdrawal or transfer is made in accordance with an authority
to withdraw or transfer funds from the account signed by:

(1) the receiver; or

(i)  amanager appointed for the practice; or
(iii)  anominee of the receiver or manager.
A person commits an offence if:

the person is given notice of the appointment of areceiver for alaw
practice; and

while the appointment is in force, the person does any of the
following:

(1) deals with any of the practice's trust money;

(i) dgns any cheque or other instrument drawn on a trust
account of the practice;

(iii)  authorises the withdrawa or transfer of funds from a trust
account of the practice.
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Maximum penalty: 500 penalty units.
(5)  Strict liability appliesto subsection (4)(a).

(6)  Subsection (4) does not apply to an ADI or the receiver or manager
for the practice.

(7) A recelver may, for the purposes of subsection (3)(b), enter into
arrangements with an ADI for withdrawing money from atrust account of the law
practice concerned by means of electronic or Internet banking facilities.

(8 Any money that is withdrawn or transferred in contravention of
subsection (3) may be recovered from the ADI concerned by the receiver or a
manager for the practice, as a debt in any court of competent jurisdiction, and any
amount recovered is to be paid into a trust account of the law practice or another
trust account nominated by the receiver or manager.

579. Roleof receiver
(1) Theroleof areceiver for alaw practiceis:
(@  tobethereceiver of regulated property of the practice; and
(b)  towind-up and terminate the affairs of the practice.

(2)  For the purpose of winding-up the affairs of the law practice and in
the interests of the practice's clients, the Law Society may, by instrument in
writing, authorise:

(@  the recelver to carry on the lega practice engaged in by the law
practice, if the receiver isan Australian legal practitioner who holds
an unrestricted practising certificate; or

(b) anAudtralian lega practitioner who holds an unrestricted practising
certificate, or alaw practice whose principals are or include one or
more Australian legal practitioners who hold unrestricted practisng
certificates, specified in the instrument to carry on the legal practice
on behaf of the receiver.

(3) Subject to any directions given by the Society by instrument in
writing, the person authorised to carry on the legal practice engaged in by a law
practice has al the powers of a manager under this Chapter and is taken have
been appointed as manager for the law practice.

(4) The Society may, by instrument in writing, terminate an
authorisation to carry on alega practice granted under this section.

(5) For the purpose of exercising powers under this section, the
receiver may exercise any or al of the following powers:
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(@  toenter and remain on premises used by the law practice for or in
connection with itsengaging in legal practice;

(b) to require the practice, an associate or former associate of the
practice or any other person who has or had control of client files
and associated documents (including documents relating to trust
money received by the practice) to give the receiver:

0] access to the files and documents the receiver reasonably
requires; and

(i)  information relating to client matters the receiver reasonably
requires,

(c)  to operate equipment or facilities on the premises, or to require any
person on the premises to operate equipment or facilities on the
premises, for a purpose relevant to the receiver's appointment;

(d)  to take possession of any relevant material and retain it for as long
as may be necessary;

(e) to secure any relevant materia found on the premises against
interference, if the material cannot be conveniently removed;

H to take possession of any computer equipment or computer
program reasonably required for a purpose relevant to the recelver's
appointment.

(6) If the receiver takes anything from the premises, the receiver must
Issue areceipt in aform approved by the Society.

(7)  Therecelver must then:

(@  if the occupier or a person apparently responsible to the occupier is
present at or near the premises— give it to the occupier; or

(b)  otherwise, leave it a the premises in an envelope addressed to the
occupier.

(8) If thereceiver is refused access to the premises or the premises are
unoccupied, the recelver may use whatever appropriate force is necessary to enter
the premises and may be accompanied by a member of the Police Force to assist
entry.

580. Recordsand accounts of law practice under receiver ship and dealings
with trust money

(1) The receiver for a law practice must maintain the records and
accounts of the practice that he or she manages:
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(@  separately from the management of the affairs of the practice before
his or her appointment as receiver; and

(b) separately from the affairs of any other law practice that the
receiver is managing; and

(c)  inthe manner prescribed by the regulations.

(2)  Subject to subsection (1), the receiver for a law practice must deal
with trust money of the practice in the same way as a law practice must deal with
trust money.

581. Power of receiver totake possession of regulated property

(1) A receiver for a law practice may take possession of regulated
property of the practice.

(2) A person in possession or having control of regulated property of
the law practice must permit the recelver to take possession of the regulated
property if required by the receiver to do so.

(3)  If aperson contravenes subsection (2), the Supreme Court may, on
application by the receiver, order the person to deliver the regulated property to
the receiver.

(4) If, on application made by the receiver, the Court is satisfied an
order made under subsection (3) has not been complied with, the Court may order
the seizure of any regulated property of the law practice that is located on the
premises specified in the order and make any further ordersit thinksfit.

(5)  Anorder under subsection (4) operates to authorise:
(@  any member of the Police Force; or

(b)  the receiver or a person authorised by the receiver, together with
any member of the Police Force;

to enter the premises specified in the order and search for, seize and remove
anything that appears to be regulated property of the law practice.

(6) Therecelver must, as soon as possible, return anything seized under
thissection if it transpires that it is not regulated property of the law practice.

582. Power of receiver to take delivery of regulated property

(1) If arecelver for alaw practice believes on reasonable grounds that
another person is under an obligation, or will later be under an obligation, to
deliver regulated property to the practice, the receiver may, by notice in writing,
require that other person to deliver the property to the receiver.
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A person commits an offenceif:

the person has notice that a receiver has been appointed for a law
practice; and

the person has possession or control of regulated property of the
practice; and

the person is given notice under subsection (1) in relation to the
property or otherwise has notice that the person is under an
obligation to deliver the property to the recelver for the practice;
and

the person fails to deliver the property to the receiver.

Maximum penalty: 100 penalty units.

3

A document signed by a recelver acknowledging the receipt of

regulated property delivered to the receiver is as vaid and effectual as if it had
been given by the law practice.

583. Power of receiver to deal with regulated property

(1)

This section appliesif areceiver for alaw practice acquires or takes

possession of regulated property of the practice.

(2)

The receiver may deal with the regulated property in any way in

which the law practice might lawfully have dealt with the property.

584. Power of recelver to require documentsor information

1)
@
()

(©

A receiver for alaw practice may require:
aperson who is an associate or former associate of the practice; or

a person who has or has had control of documents relating to the
affairs of the practice; or

a person who has information relating to regulated property of the
practice or property that the receiver believes on reasonable
grounds to be regulated property of the practice;

to give the receiver either or both of the following within the time specified in the

notice:

(d)

access to the documents relating to the affairs of the practice the
receiver reasonably requires;
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(e) information relating to the affairs of the practice the receiver
reasonably requires (verified by dstatutory declaration if the
requirement so states).

(2) The person commits an offence if the person contravenes a
requirement of the notice.

Maximum penalty: 100 penalty units.

(3) Thevalidity of the requirement is not affected, and a person is not
excused from complying with the requirement, on the ground that compliance
with the requirement may tend to incriminate the person.

(4) If, before complying with the requirement, the person objects to the
receiver on the ground that compliance may tend to incriminate the person, the
information given or the information in the documents to which accessis givenis
inadmissible in evidence against the person in any proceedings for an offence,
other than:

(@ anoffenceagainst thisAct; or

(b)  any other offence relating to the keeping of trust accounts or the
receipt of trust money; or

(c)  anoffencerelating to the falsity of the answer; or

(d)  proceedings taken by the receiver for the recovery of regulated
property.

585. Examinations

(1)  The Supreme Court may, on the application of arecelver for alaw
practice, make an order directing that an associate or former associate of the
practice or any other person appear before the Court for examination on oath or
affirmation in relation to the regulated property of the practice.

(2)  Onan examination of a person under this section, the person must
answer all questionsthat the Court allows to be put to the person.

(3) The person commits an offence if the person fails to answer a
question that the Court allows to be put to the person.

Maximum penalty: 100 penalty units.
(4)  Subsection (3) does not apply if the person has a reasonable excuse.

(5) Thepersonisnot excused from answering a question on the ground
that the answer might tend to incriminate the person.

08/09/06 15:38 Ref: LOO7bII 333 DRAFT ONLY



Legal Practitioners Act 2006

(6) If, before answering the question, the person objects on the ground
that it may tend to incriminate the person, the answer is not admissible in
evidence against the person in any proceedings for an offence, other than:

(@ anoffenceagainst thisAct; or
(b)  anoffencerelating to the falsity of the answer.
586. Lien for costson regulated property
(1)  Thissection appliesif:
(@  arecever has been appointed for alaw practice; and

(b)  the practice or alegal practitioner associate of the practice claims a
lien for legal costs on regulated property of the practice.

(2)  The recelver may serve on the law practice or legal practitioner
associate a written notice requiring the practice or associate to give the recelver
within a specified period of not less than one month:

(@  particulars sufficient to identify the regulated property; and
(b) adetaledbill of costs.

(3) If the law practice or lega practitioner associate requests the
receiver in writing to give access to the regulated property that is reasonably
necessary to enable the practice or associate to prepare a hill of costs in
compliance with subsection (2), the time alowed does not begin to run until the
accessis provided.

(4) If arequirement of anotice under this section is not complied with,
the receiver may, in dealing with the regulated property claimed to be subject to
thelien, disregard the claim.

587. Regulated property not to be attached

Regulated property of a law practice for which a receiver has been
appointed (including regulated property held by the receiver) is not liable to be
taken, levied on or attached under any judgment, order or process of any court or
any other process.

588. Recelver may recover money paid away in bets

If any money of or under the control of alaw practice has been stolen or
embezzled and later paid to a person as or by way of a bet, the receiver for the
practice may recover the amount so paid from the person in a court of competent
jurisdiction.
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589. Recovery of regulated property if there hasbeen breach of trust etc.

(1)  This section applies if regulated property of or under the control of
alaw practice has, before or after the appointment of a receiver for the practice,
been taken by, paid to, or transferred to, a person (the "transferee”) in breach of
trust, improperly or unlawfully and the transferee:

(@  knew or believed at the time of the taking, payment or transfer that
it was done in breach of trust, improperly or unlawfully; or

(b)  did not provide to the practice or any other person any or any
adequate consideration for the taking, payment or transfer; or

(c)  because of the taking, payment or transfer, became indebted or
otherwise liable to the practice or to a client of the practice in the
amount of the payment or in another amount.

(2) Therecever isentitled to recover from the transferee:

(@ if subsection (1)(a) applies — the amount of the payment or the
value of the regulated property taken or transferred; or

(b) if subsection (1)(b) applies — the amount of the inadequacy of the
consideration or, if there was no consideration, the amount of the
payment or the value of the regulated property taken or transferred;
or

(o)  if subsection (1)(c) applies—the amount of the debt or liability;

and, on the recovery of that amount from the transferee, the transferee ceases to
beliablefor it to any other person.

(3)  If any money of or under the control of alaw practice has, before or
after the appointment of a receiver for the practice, been paid in breach of trust,
improperly or unlawfully to a person (the "prospective plaintiff") in respect of a
cause of action that the prospective plaintiff had, or claimed to have, against a
third party:

(@  the receiver may prosecute the cause of action against the third
party in the name of the prospective plaintiff; or

(b) if the prospective plaintiff did not have at the time the payment was
made a cause of action against the third party, the receiver may
recover the money from the prospective plaintiff.

(4) If any regulated property of or under the control of alaw practice
has, before or after the appointment of a receiver for the practice, been used in
breach of trust, improperly or unlawfully so as to discharge a debt or liability of a
person (the "debtor"), the receiver may recover from the debtor the amount of the
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debt or liability so discharged less the consideration (if any) provided by the
debtor for the discharge.

(5) A person authorised by the Law Society to do so may give a
certificate with respect to al or any of the following facts:

(@  the receipt of regulated property by the law practice concerned
from any person, the nature and value of the property, the date of
receipt and the identity of the person from whom it was received;

(b)  thetaking, payment or transfer of regulated property, the nature and
value of the property, the date of the taking, payment or transfer
and the identity of the person by whom it was taken or to whom it
was paid or transferred;

(o) theentries madein the trust account and in any other ledgers, books
of account, vouchers or records of the practice and the truth or
falsity of those entries;

(d)  themoney and securities held by the practice at the specified time.

(6) If the receiver brings a proceeding under subsection (2), (3) or (4),
a certificate given under subsection (5) is evidence and, in the absence of
evidence to the contrary, is proof of the facts specified init.

590. Improperly destroying property etc.
(1) A person commits an offence if:

(@  the person does any of the following (the "action™) in relation to
regulated property of alaw practice:

0] destroysit;
(i)  concealsit;
(iii)  movesit from one place to ancther;

(iv) ddiversitinto the possession, or places under the control, of
another person; and

(b) arecever has been appointed, or is likely to be appointed, for the
practice; and

(c)  the person does the action with intent to defeat the operation of this
Part.

Maximum penalty: 500 penalty units or imprisonment for 6 months.
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(2)  Subsection (1) applies whether the person does the action before or
after the appointment of areceiver for the law practice.

591. Deceased estates

(1) Itistheduty of the receiver for alaw practice to cooperate with the
legal persona representative of a deceased legal practitioner associate of the
practice for the orderly winding-up of the estate.

(2)  Thereceiver is not, in the exercise or performance of powers and
duties as receiver, a legal persona representative of the deceased legad
practitioner associate, but nothing in this subsection prevents the receiver from
exercising or performing powers or duties as a legal persona representative if
otherwise appointed as representative.

(3)  Subject to subsections (1) and (2) and to the terms of the receiver's
appointment, if the recelver was appointed before the death of the lega
practitioner associate, the receiver's appointment, powers and duties are not
affected by the death.

592. Termination of recelver's appointment

(1) The appointment by the Law Society of a recelver for a law
practice terminates in the following circumstances:

(@  theterm (if any) of the appointment comes to an end;
(b)  theappointment is set aside under section 596;

(c) adeermination of the Society that the appointment be terminated
has taken effect.

(2) The Society may determine in writing that the appointment be
terminated, and the termination takes effect immediately or with effect from a
specified date.

(3 The former receiver must, as soon as practicable, transfer and
deliver the regulated property of the law practice to:

(@  another external intervener appointed for the practice within the
period of 14 days beginning with the day after the date of the
termination; or

(b)  the practice, if another external intervener is not appointed for the
practice within that period and if paragraph (c) does not apply; or

(c)  another person in accordance with arrangements approved by the
Society, if it is not practicable to transfer and deliver the regulated
property to the practice.
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(4) The former receiver need not transfer and deliver regulated
property to the law practice in compliance with subsection (3) unless the expenses
of receivership have been paid by the Society.

(5) The Society must serve a written notice of the termination on all
persons originally served with notice of the appointment.

PART 5.6 — GENERAL MATTERS
593. Conditionson appointment of exter nal intervener
(1)  Anappointment of an external intervener is subject to:
(@  any conditionsimposed by the Law Society; and
(b)  any conditionsimposed by or under the regulations.
(2)  The Society may impose conditions:
(@  when the appointment is made; or
(b)  during the term of the appointment.

(3) The Society may revoke or vary conditions imposed under
subsection (2).

594. Statusof actsof external intervener

(1) An act done or omitted to be done by an external intervener for a
law practiceis, for the purposes of:

(@  any proceeding; or
(b)  any transaction that relies on that act or omission;
taken to have been done or omitted to be done by the practice.

(2)  Nothing in this section subjects an associate of the law practice to
any persona liability.

595. Eligibility for re-appointment or authorisation

A person who has been appointed as an externa intervener for a law
practice is eligible for re-appointment as an externa intervener for the practice,
whether the later appointment is made in respect of the same type of external
intervention or is of a different type.

08/09/06 15:38 Ref: LOO7bII 338 DRAFT ONLY



Legal Practitioners Act 2006

596. Appeal against appointment

(1) The following persons may appea against the appointment of an
external intervener for alaw practice:

(@  thepractice;
(b)  anassociate of the practice;
(c)  any person authorised to operate a trust account of the practice;

(d)  any other person whose interests may be adversely affected by the
appointment.

(2)  The appea must be started by filing notice of appea within 7 days
after notice of the appointment is served on:

(@  theperson who proposesto appeal; or

(b)  the law practice, if a notice is not required to be served on the
person who proposes to appeal.

(3)  The Supreme Court may make any order it considers appropriate
on the appedl.

(4)  The appointment of an externa intervener is not stayed by the
making of an appeal, and the external intervener may accordingly continue to
exercise his or her powers and functions as externa intervener during the
currency of the appeal except to the extent (if any) the Court otherwise directs.

597. Directionsof Supreme Court
The Supreme Court may, on application by:
(@  anexterna intervener for alaw practice, or
(b)  aprincipal of the practice; or
(c)  any other person affected by the externa intervention;

give directions in relation to any matter affecting the intervention or the
intervener's powers, duties or functions under this Act.

598. Manager and receiver appointed for law practice

If amanager and a receiver are appointed for alaw practice, any decision
of the recelver prevails over any decision of the manager in the exercise of their
respective powers, to the extent of any inconsistency.
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599. Requirement for ADI to discloseinformation
(1) AnADI commits an offenceif:

(@ an externa intervener for a law practice requests the ADI to
disclose to the intervener:

(1) whether or not the practice, or a specified associate of the
practice, maintains or has maintained an account at the ADI
during a specified period; or

(i)  detalsidentifying every account so maintained; and
(b)  the ADI failsto comply with the request.
Maximum penalty: 200 penalty units.
(20  AnADI commits an offenceif:

(@  atrust account is kept with the ADI by a law practice or associate
of alaw practice; and

(b)  anexternd intervener for the practice requests the ADI:

(i) to produce for inspection or copying by the intervener, or a
nominee of the intervener, any records relating to any such
accounts or money deposited in any such account; or

(i)  to givetheintervener full details of any transactions relating
to any such account or money; and

(c)  theADI failsto comply with the request.
Maximum penalty: 200 penalty units.

(3 An offence against subsection (1) or (2) is an offence of strict
liability.

(4)  However, an obligation imposed by this section on an ADI does not
apply unless the externa intervener produces to the ADI evidence of the
appointment of the intervener in relation to the law practice concerned.

(5) A request under this section may be general or limited to particular
kinds of accounts.

(6) This section applies despite any privacy legidation or duty of
confidence to the contrary.
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(7)  An ADI or an officer or employee of an ADI is not ligble to any
action for any loss or damage suffered by another person as a result of producing
records or providing details in accordance with this section.

600. Fees, legal costs and expenses
(1) Anexternd intervener isentitled to be paid:
(@  feeshby way of remuneration; and

(b) thelega costs and the expenses incurred in relation to the externa
intervention;

in accordance with the instrument of appointment.

(2)  An account of the externa intervener for fees, costs and expenses
may, on the application of the Law Society, be taxed or assessed.

(3) The fees, costs and expenses are payable by and recoverable from
the law practice.

(4)  Fees, costs and expenses not paid to the externa intervener by the
law practice are payable from the Fidelity Fund.

(5) The Society may recover any unpaid fees, costs and expenses from
the law practice.

(6)  Fees, costs and expenses paid by or recovered from the law practice
after they have been paid from the Fund must be paid to the Fund.

601. Reportsby external intervener

(1) An externa intervener must provide written reports in accordance
with any reporting requirements to be observed by the intervener as specified in
the instrument of appointment.

(2) If the instrument of appointment does not specify any reporting
requirements, an external intervener must provide:

(&  written reports as required from time to time by the Law Society;
and

(b) a written report to the Society at the termination of the
appointment.

(3) Anexterna intervener must also keep the Society informed of the
progress of the externd intervention, including reports to the Society about any
significant events occurring or state of affairs existing in connection with the
intervention or with any of the matters to which the intervention relates.

08/09/06 15:38 Ref: LOO7bII 341 DRAFT ONLY



Legal Practitioners Act 2006

(4)  Nothing in this section affects any other reporting obligations that
maly exist in respect of the law practice concerned.

602. Report toLaw Society of disciplinary matters

(1)  Subsection (2) applies if an externa intervener becomes aware of
any matter in the course of an external intervention that the external intervener
thinks may be unsatisfactory professional conduct or professional misconduct on
the part of an Australian legal practitioner or Australian-registered foreign lawyer.

(2)  The externd intervener must, unless the matter is or has already
been the subject of a complaint under Chapter 4, refer the matter to the Law
Society to consider whether disciplinary action should be taken against an
Australian legal practitioner or Australian-registered foreign lawyer.

603. Confidentiality

(1) An externd intervener commits an offence if the external
intervener:

(@  does something that discloses to another person information
obtained as a result of the external intervener's appointment
("protected information™); and

(b)  isreckless about whether:
(1) the information is protected information; or

(i) doing the thing would result in the information being
disclosed.

Maximum penalty: 100 penalty units or imprisonment for 6 months.
(2)  Subsection (1) does not apply to the disclosure of information:

(@  necessary for exercising or performing the external intervener's
powers or functions; or

(b)  toany court, tribunal or other person acting judicialy; or

(o)  toaregulatory authority of any jurisdiction; or

(d) toany officer of or Australian legal practitioner instructed by:
(1) aregulatory authority of any jurisdiction; or

(i) the Commonwedth or a State or Territory of the
Commonwealth; or
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(iif)  an authority of the Commonwesalth or of a State or Territory
of the Commonwealth;

in relation to any proceedings, inquiry or other matter pending or
contemplated arising out of the investigation or examination; or

(e)  amember of the police force of any jurisdiction if the Law Society
or external intervener believes on reasonable grounds the
information relates to an offence that may have been committed by
the law practice concerned or by an associate of the law practice; or

(f)  thelaw practice concerned or a principa of the law practice or, if
the practice is an incorporated legal practice, a shareholder in the
practice; or

(g9 aclient or former client of the law practice concerned if the
information relates to the client or former client; or

(h)  another externa intervener appointed in relation to the law practice
or any Australian legal practitioner or accountant employed by that
other external intervener; or

0] any other external examiner carrying out an external examination
of thetrust records of the law practice concerned.

604. Provisonsreatingtorequirementsunder thisPart

(1) This section applies to a requirement imposed on a person under
this Chapter to give an externa intervener access to documents or information.

(2)  Thevalidity of the requirement is not affected, and the person is not
excused from compliance with the requirement, on the ground that a law practice
or Australian legal practitioner has a lien over a particular document or class of
documents.

(3) Theexterna intervener imposing the requirement may:
(@  inspect any document provided pursuant to the requirement; and
(b)  make copies of the document or any part of the document; and

(c)  retain the document for a period the intervener thinks necessary for
the external intervention in relation to which it was produced.

(4)  The person is not subject to any liability, claim or demand merely
because of compliance with the requirement.
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(5) A contravention of the requirement failure by an Australian lawyer
is capable of congtituting unsatisfactory professional conduct or professional
misconduct.

(6) TheLaw Society:
(@ mayonitsowninitiative; or
(b)  mustif directed to do so by the Statutory Supervisor;

suspend a loca practitioner's practising certificate while the practitioner's
contravention of the requirement continues.

605. Obstruction of external intervener

(1) A person must not obstruct an external intervener exercising a
power under this Act.

Maximum penalty: 100 penalty units or imprisonment for 6 months.
(2)  Subsection (1) does not apply if the person has a reasonable excuse.
(3) Inthissection:
"obstruct” includes hinder, delay and resit.
606. Protection from liability

No liability attaches to the Law Society or a person appointed as an
externa intervener for a law practice for any act or omission by the intervener
done in good faith and in the exercise or performance, or purported exercise or
performance, of the intervener's powers or duties under this Act.

CHAPTER 6 -INVESTIGATORY POWERS
PART 6.1 -PRELIMINARY MATTERS
607. Purposeof Chapter

The purpose of this Chapter is to provide powers that are exercisable in
connection with:

(@  theconduct of audits under Part 2.6, Division 2 (Incorporated legal
practices) in relation to incorporated legal practices ("ILP
compliance audits"); and

(b)  the invedtigation of the affairs of law practices under Part 3.1,
Division 3, Subdivision 1 (Trust money and trust accounts) (“trust
account investigations'); and
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(c) theexterna examination of the trust records of law practices under
Part 3.1, Division 3, Subdivision 2 ("trust account examinations');

and

(d)  theinvestigation of complaints under Chapter 4 (Complaints and
discipline) ("complaint investigations").

608. Definitions

In this Chapter:

"complaint investigation", see section 607(d);

"|LP compliance audit", see section 607(a);

"Investigator" means:

@

(b)
(©)

(d)

in relation to an audit under Part 2.6, Divison 2 — the Law
Society or a person authorised by the Society in connection
with the audit; or

an investigator under Part 3.1, Division 3, Subdivision 1; or

an extenad examne under Pat 3.1, Divison 3,
Subdivision 2; or

an investigator under Chapter 4;

"trust account examination”, see section 607(c);

"trust account investigation", see section 607(b).

PART 6.2—-REQUIREMENTSRELATING TO DOCUMENTS,
INFORMATION AND OTHER ASSISTANCE

609. Application of Part

This Part appliesto:

(@  trust account investigations; and

(b)  trust account examinations; and

(c0  complaint investigations, and

(d)  ILP compliance audits.
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610. Requirements for trust account investigations and examinations and
ILP compliance audits

(1) For carrying out a trust account investigation, trust account
examination or ILP compliance audit in relation to alaw practice, an investigator
may, on production of evidence of the investigator's appointment, require the
practice or an associate or former associate of the practice or any other person
(including, for example, an ADI, auditor or liquidator) who has or has had control
of documents relating to the affairs of the practice to give the investigator either
or both of the following.

(@  access to the documents relating to the affairs of the practice the
investigator reasonably requires,

(b) information relating to the affairs of the practice the investigator
reasonably requires (verified by dstatutory declaration if the
requirement so specifies).

(2) A person who is subject to a requirement under subsection (1)
commits an offence if the person contravenes the requirement.

Maximum penalty: 100 penalty units or imprisonment for 6 months.

(3) A person who is subject to a requirement under subsection (1) is
not entitled to charge the investigator for giving the access or information.

611. Requirementsfor investigationsunder Chapter 4

(1) For carying out a complaint investigation in relation to an
Australian lawyer, an investigator may, by notice served on the lawyer, require
the lawyer to do any one or more of the following:

(@  to produce, a or before a specified time and at a specified place,
any specified document (or a copy of the document);

(b)  to produce, a a specified time and specified place, any specified
document (or a copy of the document);

(c) to provide written information on or before a specified date
(verified by statutory declaration if the requirement so states);

(d)  to otherwise assist in, or cooperate with, the investigation of the
complaint in a specified manner.

(2) For carying out a complaint investigation in relation to an
Australian lawyer, the investigator may, on production of evidence of the
investigator's appointment, require an associate or former associate of a law
practice of which the lawyer is or was an associate or any other person (including,
for example, an ADI, auditor or liquidator but not including the lawyer) who has
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or has had control of documents relating to the affairs of the lawyer to give the
investigator either or both of the following:

(@  access to the documents relating to the affairs of the lawyer the
investigator reasonably requires,

(b) information relating to the affairs of the lawyer the investigator
reasonably requires (verified by dstatutory declaration if the
reguirement so states).

(3 A person who is subject to a requirement under subsection (1)
or (2) commits an offence if the person contravenes the requirement.

Maximum penalty: 100 penalty units or imprisonment for 6 months.

(4) A requirement imposed on a person under subsection (1) or (2)
must be given by written notice to the person and must specify a reasonable time
for compliance.

612. Provisonsreatingtorequirementsunder thisPart

(1)  This section applies to a requirement imposed on a person under
this Part.

(2)  Thevdlidity of the requirement is not affected, and the person is not
excused from compliance with the requirement, on the ground that a law practice
or Australian legal practitioner has a lien over a particular document or class of
documents.

(3) Theinvestigator imposing the requirement may:
(@  inspect any document provided pursuant to the requirement; and
(b)  make copies of the document or any part of the document; and

(©)  retain the document for a period the investigator thinks necessary
for the investigation in relation to which it was produced.

(4)  The person is not subject to any liability, claim or demand merely
because of compliance with the requirement.

(5) TheLaw Society:
(@ mayonitsowninitiative; or
(b)  must, if directed by the Statutory Supervisor;

suspend a loca practitioner's practising certificate while the practitioner's
contravention of the requirement continues.

08/09/06 15:38 Ref: LOO7bII 347 DRAFT ONLY



(6)
@
(b)
(©

Legal Practitioners Act 2006

If adocument:
Isnot inwriting; or
is not written in the English language; or

IS not decipherable on sight;

a requirement under this Part to provide access to the document is not complied
with unless access provided to a statement, written in the English language and
decipherable on sight, that contains al the information in the document.

(7)

The Society may retain any copy of a document or part of a

document made by an investigator under this Part and provided to the Society
under this Part.

PART 6.3—ENTRY AND SEARCH OF PREMISES

613. Application of Part

@D
@
(b)
2
@
(b)

This Part appliesto:

trust account investigations; and
complaint investigations.

However, this Part does not apply to:
trust account examinations; or

ILP compliance audits.

614. Investigator'spower to enter premises

1)

For carrying out an investigation, an investigator may enter and

remain on premises to exercise the powers in section 616.

2
@

(b)

For atrust account investigation:

the investigator may enter premises, other than residential premises,
without the need for consent or a search warrant; and

the investigator may only enter residential premises asfollows:

(1) the investigator may enter the premises at any time with the
consent of the occupier;

(i)  the investigator may enter the premises under the authority
of asearch warrant issued under this Part;
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(iii)  theinvestigator may enter the premises at any time without
the consent of the occupier and without a warrant, but only
if the investigator believes, on reasonable grounds, that it is
urgently necessary to do so in order to prevent the
destruction of or interference with relevant material.

(3) For a complaint investigation, the investigator may only enter
premises asfollows:

(@ theinvestigator may enter the premises at any time with the consent
of the occupier;

(b) the investigator may enter the premises under the authority of a
search warrant issued under this Part.

(4) The investigator must not exercise the power in
subsection (2)(b)(iii) unless the Law Society in the particular case has authorised
the investigator (oraly or in writing) to do so.

(5)  Aninvestigator commits an offenceif:

(@  when exercising a power under this section, a person apparently in
charge of the premises or another person on the premises asks the
investigator to produce evidence of the investigator's appointment;
and

(b) theinvestigator does not produce such evidence.
Maximum penalty for subsection (5): 20 penalty units.
615. Search warrants

(1) For carrying out an investigation, an investigator may apply to a
magistrate for a search warrant.

(2)  The magistrate may issue a search warrant to an investigator only
if satisfied there are reasonable grounds to suspect that relevant materia is
located at the premises.

(3) A search warrant authorises an investigator:

(@  to enter the premises specified in the warrant at the time or within
the period specified in the warrant; and

(b)  toexercisethe powersin section 616.

(4) A search warrant may be executed by the investigator to whom it is
issued or by another investigator.
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An investigator commits an offenceif:

when executing a warrant, a person apparently in charge of the
premises or another person on the premises asks the investigator to
produce the warrant; and

the investigator does not produce the warrant.

Maximum penalty: 20 penalty units.

616. Powersof investigator while on premises

D

An investigator who enters premises under this Part may exercise

any or al of thefollowing powers:

@
(b)

(©

(d)

C)

(f)

@)

(h)

(i)

search the premises and examine anything on the premises,

search for any information, document or other material relating to
the matter to which the investigation relates;

operate equipment or facilities on the premises for a purpose
relevant to the investigation;

take possession of any relevant material and retain it for aslong as
may be necessary to examine it to determine its evidentiary value;

make copies of any relevant material or any part of any relevant
material;

seize and take away any relevant material or any part of any
relevant material;

use (free of charge) photocopying equipment on the premises for
the purpose of copying any relevant material;

in relation to any computer or other equipment that the investigator
suspects on reasonable grounds may contain any relevant material:

(1) Inspect and gain access to a computer or equipment; or

(i) download or othewise obtan any documents or
information; or

(iii)  make copies of any documents or information held in it; or

(iv) seize and take away any computer or equipment or any part
of it;

if any relevant material found on the premises cannot be
conveniently removed, secure it against interference;
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() request any person who is on the premises to do any of the
following:

0] to state the person's full name, date of birth and address;

(i) to answer (ordly or in writing) questions asked by the
investigator relevant to the investigation,

(iii)  to produce relevant material;

(iv) to operate equipment or facilities on the premises for a
purpose relevant to the investigation,

(v) to provide access (free of charge) to photocopying
equipment on the premises the investigator reasonably
requires to enable the copying of any relevant material;

(vi) to give other assistance the investigator reasonably requires
to carry out the investigation;

(k)  do anything else reasonably necessary to obtain information or
evidence for the investigation.

(20  Any documents, information or anything else obtained by the
investigator may be used for the investigation.

(3) If an investigator takes anything away from the premises, the
investigator must issue areceipt in aform approved by the Law Society.

(4)  Theinvestigator must:

(@ if the occupier or a person apparently responsible to the occupier is
present, give the receipt to him or her; or

(b)  otherwise, leave it on the premises in an envelope addressed to the
occupier.

(5) An investigator may be accompanied by any assistants the
investigator requires, including persons with accounting expertise and persons to
assist in finding and gaining access to electronically stored information.

PART 6.4—-ADDITIONAL POWERSIN RELATIONTO
INCORPORATED LEGAL PRACTICES

617. Application of Part

(1) This Part applies to the following investigations and audits
conducted in relation to incorporated legal practices.

(@  trust account investigations,
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(b)  complaint investigations;

(©  ILPcompliance audits.

(2)  ThisPartisadditiona to the other provisions of this Chapter.
618. Investigative powersrelating to investigations and audits

An investigator conducting an investigation or audit to which this Part
applies may exercise the powers under this Part.

619. Examination of persons

(1) The investigator has and may exercise the same powers as those
conferred on the Australian Securities and Investments Commission by Part 3,
Division 2 of the Australian Securities and Investments Commission Act 2001
(Cth).

(2) Pat 3, Divison 2 of the Australian Securities and Investments
Commission Act 2001 (Cth) applies (with the necessary modifications) to the
exercise of those powers with the following modifications (and any other
necessary modifications):

(@ a refeence to the Austraian Securities and Investments
Commission (however expressed) is taken to be a reference to the
Law Society or investigator;

(b) areference to a matter that is being or is to be investigated under
Part 3, Division 1 of that Act is taken to be areference to a matter
that is being or is to be investigated, examined or audited by the
investigator;

(c) areference in section 19 of that Act to a person is taken to be a
reference to an Australian legal practitioner or an incorporated legal
practice;

(d) areferenceto aprescribed form is taken to be areference to aform
approved by the Law Society.

(3)  Sections 22(2) and (3), 25(2) and (2A), 26 and 27 of the Australian
Securities and Investments Commission Act 2001 (Cth) do not apply in relation to
the exercise of the powers conferred by this section.

620. Inspection of books

(1) The investigator has and may exercise the same powers as those
conferred on the Audtraian Securities and Investments Commission by
sections 30(1), 34 and 37 to 39 of the Australian Securities and Investments
Commission Act 2001 (Cth).
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(2) Those provisions apply to the exercise of those powers with the
following modifications (and any other necessary modifications):

(@ a reference to the Austrdian Securities and Investments
Commission (however expressed) is taken to be a reference to the
Law Society or investigator;

(b) areference to a body corporate (including a body corporate that is
not an exempt public authority) is taken to be a reference to an
incorporated legal practice;

(c) areferenceto an eigible person in relation to an incorporated legal
practice is taken to be a reference to an officer or employee of the
incorporated legal practice;

(d) areference to amember or staff member is taken to be areference
to the Society or a person authorised by the Society who is an
officer or employee of the Society;

(e) areferencein section 37 of that Act to a proceeding istakento be a
reference to an investigation, examination or audit to which this
Part applies.

621. Power to hold hearings

(1) The Law Society or investigator may hold hearings for an
investigation, examination or audit to which this Part applies.

(2) Sections 52, 56(1), 58, 59(1), (2), (5), (6) and (8) and 60
(paragraph (b) excepted) of the Australian Securities and Investments
Commission Act 2001 (Cth) apply to a hearing with the following modifications
(and any other modifications):

(@ areference to Australian Securities and Investments Commission
(however expressed) is taken to be areference to the Society or the
investigator;

(b) areference to amember or staff member is taken to be a reference
to the Society or a person authorised by the Society who is an
officer or employee of the Society;

(c) areferenceto aprescribed form istaken to be areference to aform
approved by the Society.
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PART 6.5-MISCELLANEOUSMATTERS
622. Obstruction of investigator

(1) A person must not obstruct an investigator exercising a power
under this Act.

Maximum penalty: 100 penalty units or imprisonment for 6 months.

(2) A person requested to do anything under section 616(1)(j) must not
fail to comply with the request.

Maximum penalty: 100 penalty units or imprisonment for 6 months.

(3)  Subsections (1) and (2) do not apply if the person has a reasonable
excuse.

(4) Inthissection:
"obstruct” includes hinder, delay and resist.
623. Obligation of Australian lawyers

(1) The duties imposed on an Austraian lawyer by this section are
additional to obligations imposed under other provisions of this Chapter, whether
or not the lawyer is the subject of the investigation, examination or audit
concerned.

(20  AnAustraian lawyer must not mislead an investigator or the Law
Society in the exercise of .

(@  any power or function under this Chapter; or

(b)  any power or function under a provision of a corresponding law
that corresponds to this Chapter.

(3) An Austrdian lawyer who is subject to a requirement under
section 611, or under a provision of a corresponding law that correspond to that
section, must not, without reasonable excuse, fail to comply with the requirement.

624. Permitted disclosure of confidential information

(1) The Law Society or an investigator may disclose information
obtained in the course of atrust account investigation, trust account examination,
complaint investigation or IL P compliance audit to any of the following:

(&  any court, tribunal or other person acting judicialy;
(b)  the Society or any other body regulating legal practitioners in any
jurisdiction;
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(o)  any officer of, or Australian legal practitioner instructed by:

0] the Society or any other body regulating legal practitioners
inany jurisdiction; or

(i) the Commonwedth or a State or Territory of the
Commonwealth; or

(iii)  an authority of the Commonwealth or of a State or Territory
of the Commonwealth;

in relation to any proceedings, inquiry or other matter pending or
contemplated arising out of the investigation, examination or audit;

(d) an invedtigative or prosecuting authority established by or under
legidation (for example, the Australian Securities and Investments
Commission);

(¢0 a member of the Police Force if the Society or investigator is
reasonably satisfied the information relates to an offence that may
have been committed by:

0] if a law practice is the subject of the investigation,
examination or audit — the law practice or an associate or
former associate of the law practice; or

(i) if an Austraian lawyer is the subject of the investigation,
examination or audit — the lawyer or an associate or former
associate of the law practice of which the lawyer is or was
an associate;

) if the subject of the investigation, examination or audit is or was.
0] alaw practice—a principa of the law practice; or

(i)  anincorporated legal practice — a director or shareholder in
the practice; or

(iii) an Australian lawyer — the lawyer or a principa of the law
practice of which the lawyer is or was an associate;

(g) if thesubject of the investigation, examination or audit is or was:
0] alaw practice —aclient or former client of the practice; or

(i)  an Austrdian lawyer — a client or former client of the law
practice of which the lawyer is or was an associate;

but only if the information relates to the client or former client;
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(h)  if the subject of the investigation, examination or audit isor was:

0] alaw practice — a supervisor, manager or receiver appointed
inrelation to the law practice; or

(i)  an Austrdian lawyer — a supervisor, manager or receiver
appointed in relation to the law practice of which the lawyer
IS Or was an associate;

or an Australian lega practitioner or accountant employed by the
SUpervisor, manager or receive;

() an investigator carrying out another investigation, examination or
audit in relation to the law practice or Australian lawyer who is or
was the subject of the investigation, examination or audit.

(2)  No liability (including liability in defamation) is incurred by a
protected person in relation to anything done or omitted to be done in good faith
for the purpose of disclosing information under this section.

(3  Inthissection:

"protected person” means.

(@  thelLaw Society or amember of the Society;
(b)  aninvestigator; or

() a person acting at the direction of any person or entity
referred to in this definition.

CHAPTER 7-REGULATORY AUTHORITIES
PART 7.1 -LAW SOCIETY NORTHERN TERRITORY
Divison 1 — Egtablishment, functions and powers of Law Society
625. Establishment
(1) Thereisestablished the Law Society Northern Territory.
(2)  The Society:
(@ isabody corporate with perpetua succession; and
(b)  hasacommon sed; and

(c) is capable, in its corporate name, of acquiring, holding and
disposing of rea and personal property; and
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(d) iscapable, initscorporate name, of suing and being sued.
626. Status

The Society does not represent the Territory.
627. Membersconstituting Law Society

The Law Society consists of the persons who:

(@ aeenrolled on an Austraian roll; and

(b)  hold alocal practising certificate or interstate practising certificate
or, under the Law Officers Act, are taken to hold a local practising
certificate; and

(0  under its congtitution, are admitted and continue as members.
Division 2 —Management of Law Society
628. Council of Law Society

(1) There is established the Council of the Law Society Northern
Territory.

(2)  The Council conssts of the persons elected as members under the
Society's constitution.

629. Council'sfunction
(1)  TheCouncil'sfunction is to manage the Law Society's affairs.

(2)  Without limiting subsection (1), the Council is responsible for the
way in which the Society exercises the powers and performs the functions
conferred on it under this Act or any other Act.

630. Chief executive officer

(1) Thereisto beachief executive officer of the Law Society.

(2)  The Council must appoint a person as the chief executive officer.
631. Chief executive officer'sfunction

The chief executive officer is, subject to the directions of the Council,
responsible for the day to day management of the Law Society's affairs.
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Divison 3 —Financial matters
632. Financial management

(1) The Law Society may manage its financial affairs in the way it
considers appropriate.

(2)  Subsection (1) has effect subject to:

(@  requirementsof the regulations; and

(b)  Part 5 of the Associations Act as applied by section 635(1).
633. Budget

The Council must in each financia year:

(@  adopt for the next financia year a budget for al funds of the Law
Society; and

(b)  approveal amendments to the budget.
Division 4 — General matters
634. Constitution
(1) TheLaw Society must have awritten congtitution.
(2)  The constitution must provide for the following matters:
(@  classesof membership;
(b)  management of the Society's affairs by the Council;
(c)  eection of members of the Council;
(d)  thepowers, functions and proceedings of the Council;
(60  membership feesand levies,
H the funds and accounts of the Council.

(3)  The constitution may also provide for other matters the Council
considers desirable.

(4)  Subsections (2) and (3) have effect subject to this Part.

(5) The Society must file a copy of the congttution with the
Commissioner for Consumer Affairs within one month after the commencement
date.
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635. Réationship with Association Act

(1) The following provisions of the Associations Act apply (with the
necessary modifications and modifications prescribed by the regulations) to the
Law Society asif it were an incorporated association under that Act:

(@ Pats2,4,5, 10and 12;
(b)  sections 2310 25;

(c)  definitions necessary to give effect to the provisions mentioned in
paragraphs (a) and (b);

(d)  regulations made for the provisons mentioned in paragraphs (@),
(b) and (c).

(2)  Without limiting subsection (1), areference in that Act to the public
officer of an incorporated association is taken to be a reference to the chief
executive officer of the Society.

636. Relationship with other Acts

(1) For the Information Act, the Law Society is a public sector
organisation.

(20 To avoid doubt, a reference in that Act to a public sector
organisation includes areference to the Council.

(3)  For the Ombudsman (Northern Territory) Act:
(@  the Society isan authority; and

(b)  the Attorney-Generd is the responsible Minister for the Society;
and

(o)  thechief executive officer of the Society isits principa officer.
637. Delegations

(1) The Law Society may delegate any of its powers and functions to
the Council or an employee of the Society.

(20  The Council may delegate any of its powers and functions to an
employee of the Society.

(3) Thechief executive officer may delegate any of the chief executive
officer's powers and functions to an employee of the Society.

(4)  Subsection (3) has effect subject to the Council's directions.
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(5) A delegation under this section must be in writing.
638. Annual report

(1) The Law Society must prepare a report on its operations under this
Act for each financial year.

(2)  Within 3 months after the end of the year to which the report
relates, the Society must:

(@  giveacopy of thereport to the Attorney-General; and

(b)  ensureacopy of the report is available for inspection by the public:
() at the Society's office during office hours; and
(i)  onthelInternet and in other ways the Society decides.

PART 7.2—-ADMISSION BOARD
639. Definitions
In this Part:
"appointed member”, of the Admission Board, see section 641(1)(b);

"chairperson”, of the Admission Board, means the member who, under
section 641(4), is chairperson of the Board.

640. Establishment

There is established the Legal Practitioners Admission Board of the
Northern Territory.

641. Membership
(1) The Admission Board consists of:
(@ theMaster; and

(b)  not more than 6 legal practitioners appointed by the Chief Justice
(each an "appointed member").

(2) Atleast 2 of the appointed members must be alocal lawyer.

(33 One of the appointed members must be appointed on the
nomination of the Attorney-General.

(4)  TheMaster isthe chairperson of the Board.

08/09/06 15:38 Ref: LOO7bII 360 DRAFT ONLY



Legal Practitioners Act 2006

642. Duration of appointment

(1)  An appointed member of the Admission Board holds office for the
period:

(@ sarting on the date of appointment or, if the instrument of
appointment states alater date, the later date; and

(b)  ending on the next following 30 September.
(20  Anappointed member of the Board is eligible for re-appointment.
643. Removal from office of appointed member

(1) The Supreme Court may remove an appointed member of the
Admission Board from office on any of the grounds mentioned in subsection (2)
on itsown initiative or on application of any of the following:

(@  thechairperson of the Board;
(b) thelLaw Society;

(o)  the Statutory Supervisor.

(2) Thegroundsare:

(@ the member's inability, inefficiency, misbehaviour or physical or
mental incapacity; or

(b)  the member becomes an insolvent under administration; or
(c) themember ceasesto be alegal practitioner; or

(d)  the member ceases to hold the qualification for which the member
was appointed under section 641 and there is no other member of
the Board holding that qualification; or

(e) the member is absent, except on leave granted by the Board, from
3 consecutive meetings of the Board.

644. Secretary

The Chief Justice may appoint a person to be secretary to the Admission
Board.

645. Mestings

(1) At a meeting of the Admission Board, 3 members congstitute a
quorum.
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(20 TheMaster presides at all meetings at which the Master is present.

(3)  Inthe absence of the Master from a meeting, the members present
at the meeting must elect amember to preside at the meeting.

(4)  The Board must hold meetings at the times and places the Master
directs or the Board decides.

(5) The Board must keep records of its meetings.
646. Delegations

(1) The Admission Board may delegate any of its powers and functions
to:

(@  thechairperson; or
(b)  the Secretary; or
(0 acommittee of the Board comprising 2 or members.
(2)  Thedelegation must be in writing.
647. Protection from liability

(1)  This section applies a person who is or has been a member of the
Admission Board.

(2) The person is not civilly or criminaly liable for an act done or
omitted to be done in good faith in the exercise or purported exercise of a power,
or the performance or purported performance of afunction, under this Act.

(3)  Subsection (2) does not affect any liability the Territory would,
apart from that subsection, have for the act or omission.

PART 7.3-LEGAL PRACTITIONERSFUNDSMANAGEMENT
COMMITTEE

648. Definitions
In this Part:

"appointed member”, of the Funds Management Committee, means a
member appointed under section 651(1)(c) or (d);

"chairperson”, of the Funds Management Committee, means the member
who, under section 651(2), is chairperson of the Committee.
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649. Establishment

(1)

Committee.

2)
@
(b)
(©

(d)

650. Status

@D
2)

There is established the Legal Practitioners Funds Management

The Funds Management Committee:
iIsabody corporate with perpetual succession; and
has a common seal; and

is capable, in its corporate name, of acquiring, holding and
disposing of real (including leasehold) and persona property; and

is capable, in its corporate name, of suing and being sued.

The Funds Management Committee represents the Territory.

The Committee is not an Agency or part of an Agency.

651. Membership

(1)  The Funds Management Committee consists of:

(@  thechief executive officer of the Law Society; and

(b)  the person who, under the Society's congtitution, holds or actsin the
office of President of the Council of the Society or a nominee of the
President; and

(c) aperson appointed by the Chief Executive Officer, as defined in
the Public Sector Employment and Management Act, of the
Agency in which this Act is administered; and

(d) aperson appointed by the Chief Executive Officer, as defined in
the Public Sector Employment and Management Act, of the
Agency in which the Financial Management Act is administered;
and

(e) aperson appointed by the Attorney-General as representing the
interests of consumers of legal services.

(20  The member mentioned in subsection (1)(c) is the chairperson of

the Committee.
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652. Duration of appointment

(1)  Anappointed member of the Funds Management Committee holds
office for 2 years starting on the date of appointment or, if the instrument of
appointment states alater date, the later date.

(2)  Anappointed member of the Board is eligible for re-appointment.
653. Resignation and removal from office of appointed member

(1)  An appointed member of the Funds Management Committee may
resign office by writing signed by or for the member and given to the Attorney-
General.

(2)  The Attorney-General may at any time terminate the appointment
of an appointed member of the Committee.

(3 Subsection (2) does not limit the power to terminate the
appointment of an appointed member of the Committee mentioned in
section 651 (1)(c) or (d) by the Chief Executive Officer who appointed the
member.

Note for subsection (3)

Under section 44(1) of the Interpretation Act, the power to appoint a person to an office or
position includes the power to terminate the appointment.

654. Mestings

(1) At ameeting of the Funds Management Committee, 3 members
constitute a quorum.

(2)  Thechairperson presides at all meetings at which the chairpersonis
present.

(3) In the absence of the chairperson from a meeting, the members
present at the meeting must elect a member to preside at the meeting.

(4)  The Committee must hold meetings at the times and places the
chairperson directs or the Committee decides.

(55 However, the Committee must meet at least once every 3 months.
(6) The Committee must keep records of its meetings.
655. Financial management

The Funds Management Committee must manage its financia affairs in
accordance with the regulations.
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656. Delegations

(1)  The Funds Management Committee may delegate any of its powers
and functions to any person.

(2)  Thedelegation must bein writing.
657. Protection from liability

(1)  This section applies a person who is or has been a member of the
Funds Management Committee.

(2)  The person is not civilly or criminaly liable for an act done or
omitted to be done in good faith in the exercise or purported exercise of a power,
or the performance or purported performance of afunction, under this Act.

(3) In addition, the person is not civilly or criminay liable for an act
done or omitted to be done by the Committee in the exercise or purported
exercise of a power, or the performance or purported performance of a function,
under this Act.

(4)  Subsections (2) and (3) do not affect any liability the Territory
would, apart from that subsection, have for the act or omission.

PART 7.4—LEGAL PRACTITIONERSDISCIPLINARY TRIBUNAL
658. Definition
In this Part:

"chairperson”, of the Disciplinary Tribunal, means the member who, under
section 661(1), ischairperson of the Tribundl.

659. Establishment
There is established the Legal Practitioners Disciplinary Tribunal.
660. Membership
(1) TheDisciplinary Tribunal consists of the following members:
(@  apersonwho:
0] isamagistrate or Judge or aretired magistrate or Judge; or

(i)  has practised as a legal practitioner in Australia or New
Zedland for at least 7 years and who is entitled to be issued a
local practising certificate;

(b) 3 personswho are not Australian lawyers;
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(c0 5 Audtrdian lawyers nominated by the Law Society (of whom at
least 2 must, at the time of their nomination, belocal counsdl);

(d) 3 Audrdian lawyers who are not nominated by the Society.
(2)  TheAttorney-Genera must appoint the members of the Tribunal.
(3  Inthissection:

"local counsel” means a lega practitioner who holds a current local
practising certificate to practise as or in the manner of a barrister.

661. Chairperson and deputy chair person

(1) The member mentioned in section 660(1)(a) is the chairperson of
the Disciplinary Tribunal.

(2)  The Attorney-General must appoint one of the members mentioned
in section 660(1)(c) or (d) to be the deputy chairperson of the Tribunal.

(3)  The deputy chairperson may exercise the powers and perform the
functions of the chairperson if the chairperson is absent or unable for another
reason to exercise powers or perform functions.

662. Duration of appointment

(1) A member of the Disciplinary Tribuna holds office for 3 years or
the lesser period specified in the instrument of appointment.

(20 A member of the Tribunal is eligible for re-gppoi ntment.
663. Resignation and removal of member

(1) A member of the Disciplinary Tribunal may resign office by signed
writing given to the Attorney-General.

(2)  The Attorney-General may at any time terminate the appointment
of amember of the Tribunal.

664. Constitution of Disciplinary Tribunal for hearings

(1) As soon as practicable after a disciplinary action is started under
Chapter 4 (Complaints and discipline), the chairperson must select at least 3 but
not more than 5 members to constitute the Disciplinary Tribuna to hear and
decide the proceedings.

(20  The members selected to constitute the Tribundl:

(@  may include the chairperson; and
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(b)  mustinclude:
0] amember mentioned in section 660(1)(b); and
(i)  amember mentioned in section 660(1)(c) or (d).
665. Presiding member
(1)  Thepresiding member for a hearing of the Disciplinary Tribunal is:
(@ if thechairpersonisamember of the Tribuna — the chairperson; or
(b)  otherwise—the member appointed by the chairperson.

(20 However, if the member appointed under subsection (1)(b) is not
present at any proceedings, the members present must elect one of their number
whoisalega practitioner to preside at the proceedings.

666. Changein composition

(1) If one of the members (other than the presiding member)
congtituting the Disciplinary Tribuna for a hearing vacates office or becomes
incapable of sitting for any reason before the hearing is completed or a decision
has been made for the hearing, the hearing may be continued and completed by
the remaining members.

(2)  If the presiding member or more than one member vacates office or
becomes incapable of sitting before the Tribunal has completed the hearing or
made a decision for the hearing, the hearing is terminated and a new hearing may
be started before the Tribunal constituted under section 664.

(3)  Inanew hearing the Tribunal may have regard to the record of the
proceeding before the Tribunal as previoudy congtituted, including the record of
any evidence taken in the proceeding.

667. Protection from liability

(1)  This section applies a person who is or has been a member of the
Disciplinary Tribunal.

(2) The person is not civilly or criminaly liable for an act done or
omitted to be done in good faith in the exercise or purported exercise of a power,
or the performance or purported performance of afunction, under this Act.

(3)  Subsection (2) does not affect any liability the Territory would,
apart from that subsection, have for the act or omission.
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PART 7.5-STATUTORY SUPERVISOR
668. Appointment
(1) Thereisto be a Statutory Supervisor.

(2) The Attorney-General must, by Gazette notice, appoint a person to
be the Supervisor.

(3) If the person appointed to be the Supervisor is not a public sector
employee, the following provisions apply:

(@  the Supervisor holds office for the period (not exceeding 5 years)
specified in the instrument of appointment and is digible for re-
appointment;

(b)  the Supervisor holds office on the conditions (including conditions
about remuneration, expenses and alowances) decided by the
Attorney-Generd.

669. Resignation

The Statutory Supervisor may resign office by written notice given to the
Attorney-Generd.

670. Protection from liability

(1)  This section applies to a person who is or has been the Statutory
Supervisor.

(2) The person is not civilly or criminaly liable for an act done or
omitted to be done in good faith in the exercise or purported exercise of a power,
or the performance or purported performance of afunction, under this Act.

(3)  Subsection (2) does not affect any liability the Territory would,
apart from that subsection, have for the act or omission.

PART 7.6 —APPLICATION OF CORPORATIONSACT
671. Excluded mattersfor Corporations Act

(1) The Law Society and its employees are declared to be excluded
matters for section 5F of the Corporations Act in relation to:

(@  Chapter 7 of that Act; and

(b)  provisons of the Corporations legidation that are specified by
regulation.
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(2)  Subsection (1) has effect for the Law Society and its employees
only inrelation to:

(@ itsactivities for Part 3.4 (Professional indemnity insurance) or the
regulations made for that Part; and

(b)  their other activities specified by regulation.
PART 7.7— GENERAL MATTERS
672. Definition
In this Part:
“regulatory authority" means.
(@  thelLaw Society; or
(b)  the Admission Board; or
(c)  the Funds Management Committee; or
(d)  theDisciplinary Tribunal; or
(e) the Statutory Supervisor.
673. Functions

A regulatory authority has the functions conferred on it under this Act or
any other Act.

674. Powers

A regulatory authority may do everything necessary and convenient to be
donefor the performance of its functions.

675. Evidentiary provisons

(1) A court, judge or person acting judicially must take judicial notice
of the common seal of the Law Society or Funds Management Committee affixed
to adocument and must presume that it was properly affixed.

(2) A signature purporting to be the signature of each of the following
personsis evidence of the signature it purportsto be.

(@  thechief executive officer of the Law Society;
(b) theMadter;

(c)  thechairperson of the Funds Management Committee;
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(d)  thechairperson of the Disciplinary Tribunal;
(e) the Statutory Supervisor.
CHAPTER 8 —-LEGAL PROFESSION RULES AND REGULATIONS
PART 8.1-LEGAL PROFESSION RULES
Divison 1 —Preliminary matters
676. Purpose

The purpose of this Part is to promote the maintenance of high standards
of professional conduct by Australian lega practitioners and localy registered
foreign lawyers by providing for the making and enforcement of rules of
professional conduct that apply to them when they practise in thisjurisdiction.

Division 2—Rulesfor Australian legal practitionersand locally registered
foreign lawyers

677. Rulesfor Australian legal practitioners

The Law Society may make rules about legal practice in this jurisdiction
engaged in by Australian legal practitioners.

678. Rulesfor foreign lawyers

The Law Society may make rules about engaging in legal practice in this
jurisdiction as an Australian-registered foreign lawyer.

679. Subject matter of legal profession rules

(1) Lega profession rules for Australian legal practitioners or localy
registered foreign lawyers may make provision for or with respect to any aspect
of lega practice, including standards of conduct expected of practitioners or
lawyers to whom the rules apply.

(2)  The power to make rulesis not limited to any matters for which this
Act specifically authorises the making of legal profession rules.

(3)  The rules may regulate advertising by legal practitioners, including
regulating advertising it considers:

(@ isfase, mideading or deceptive; or
(b)  may bring the administration of justice into disrepute; or

(0  may encourage persons to engage in legal proceedings that lack
merit.
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Division 3—Rulesfor incorporated legal practices and multi-disciplinary
partnerships

680. Rules

(1) The Law Society may make legal profession rules for or with
respect to the following matters:

(@ the provison of legal services by or in connection with
incorporated legal practices or multi-disciplinary partnerships, and
in particular the provision of legal services by:

0] officers or employees of incorporated legal practices; or
(i)  partners or employees of multi-disciplinary partnerships,

(b)  the provison of services that are not lega services by or in
connection with incorporated legal practices or multi-disciplinary
partnerships, but only if the provision of those services by:

() officers or employees of incorporated legal practices; or
(i)  partners or employees of multi-disciplinary partnerships,

may give rise to a conflict of interest relating to the provision of
legal services.

(2) Legal professon rules may be made for or with respect to
professional obligations relating to legal services provided by or in connection
with incorporated legal practices or multi-disciplinary partnerships.

(3) However, thelega profession rules cannot:

(@ regulate any services that an incorporated legal practice may
provide or conduct (other than the provision of legal services or
other services that may give rise to a conflict of interest relating to
the provision of legal services); or

(b)  regulate or prohibit the conduct of officers or employees of an
incorporated legal practice (other than in connection with the
provision of legal services or other services that may give rise to a
conflict of interest relating to the provision of legal services); or

(c) regulate any services that a multi-disciplinary partnership or
partners or employees of a multi-disciplinary partnership may
provide or conduct (other than the provision of legal services or
other services that may give rise to a conflict of interest relating to
the provision of legal services); or
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(d)  regulate or prohibit the conduct of partners or employees of a
multi-disciplinary partnership (other than in connection with the
provision of legal services or other services that may giveriseto a
conflict of interest relating to the provision of legal services).

(4)  Thepower to make rulesis not limited to any mattersfor which this
Act specifically authorises the making of legal profession rules.

Division 4 — General matters
681. Rule-making procedures
(1) Before making legal profession rules, the Law Society must:
(@  arangefor consultation with and invite submissions from:
(1) the Chief Justice of the Supreme Court; and

(i)  the President of the Northern Teritory Bar Association
Incorporated; and

(iii)  persons who, in the opinion of the Society, would have an
interest in the rules; and

(iv)  persons, or aclass of persons, prescribed by the regulations,
and

(b)  givenotice in a newspaper circulating in the Territory that rules are
to be made and members of the public are invited to make written
submissions to the Society about the rules.

(2)  Without limiting the power of the Legidative Assembly under
section 63(9) of the Interpretation Act, the Attorney-General may, by Gazette
notice, disalow rules within 12 months after the rules are made.

(3)  If rules disallowed by the Attorney-General amended or repealed
rules in force immediately before the disallowed rules came into effect, the
disalowance revives the amended or repeaded rules from the date of the
disallowance asif the disallowed rules had not been made.

(4)  To avoid doubt, this section does not affect a power the Society or
other professional body may otherwise have to make rules or issue directions or
guidelinesrelating to the professiona conduct of legal practitioners.

682. Binding nature of legal profession rules

Lega profession rules are binding on Australian lawyers and locally
registered foreign lawyers to whom they apply.
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683. Legal professon rulesinconsistent with Act or regulations

Lega profession rules do not have effect to the extent that they are
inconsistent with this Act or the regulations.

PART 8.2-REGULATIONS
684. Regulation-making power
(1) The Administrator may make regulations under this Act.
(2)  Theregulations may:
(@  prescribefees payable under this Act; or

(b)  provide for the fees the Law Society may charge for the servicesit
provides.

CHAPTER 9—-MISCELLANEOUSMATTERS
685. Contravention of certain provisions not offence

Section 69A of the Summary Offences Act does not apply to a provision of
this Act that, apart from this section, it would otherwise apply.

686. Liability of principals

(1) If alaw practice contravenes, whether by act or omission, any
provision of this Act imposing an obligation on the practice, each principa of the
practice is taken to have contravened the same provision, unless the principal
establishes that:

(@  the practice contravened the provision without the knowledge
actual, imputed or constructive of the principal; or

(b)  the principal was not in a position to influence the conduct of the
law practice in relation to its contravention of the provision; or

(c)  the principa, if in that position, used al due diligence to prevent
the contravention by the practice.

(2)  Subsection (1) does not affect the liability of the law practice for
the contravention.

(3) A contravention of arequirement imposed on alaw practice by this
Act is capable of constituting unsatisfactory professional conduct or professional
misconduct by a principal of the practice.
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687. Associateswho aredisqualified or convicted persons

(1) A law practice must not have alay associate whom any principal or
other legal practitioner associate of the practice knowsto be:

(@ adisgualified person; or
(b)  aperson who has been convicted of a serious offence;
unless the lay associate is approved by the Law Society under subsection (2).

(2) The Society may, on application, approve a lay associate for the
purposes of this section.

(3) An approva under this section may be subject to specified
conditions.

(4) If the Society refuses an application mentioned in subsection (3) or
imposes a condition on the approva:

(@  the Society must give the applicant an information notice about the
decision to refuse the application or impose the condition; and

(b)  the applicant may appeal to the Supreme Court against the decision
within 28 days after the notice is given to the applicant.

(5) The Court may make any order it considers appropriate on the

(6) A person commits an offenceif:
(@ thepersonis:

0] adisqualified person; or

(i)  aperson who has been convicted of a serious offence; and
(b)  the person seeksto become alay associate of alaw practice; and

(c)  the person has not informed the practice of the disqualification or
conviction.

Maximum penalty: 100 penalty units or imprisonment for 6 months.

(7)  Proceedings for an offence against subsection (6) may only be
brought within 6 months after discovery of the offence by the law practice.

(80 This section does not apply in circumstances prescribed by the
regulations.
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688. Injunctions

(1) This section applies if a person has engaged, is engaging or is
proposing to engage in conduct that constituted, constitutes or would constitute:

(@  acontravention of thisAct; or
(b)  attempting to contravene this Act; or

(c)  ading, abetting, counselling or procuring a person to contravene
this Act; or

(d)  inducing or attempting to induce, whether by threats, promises or
otherwise, a person to contravene this Act; or

(e)  beinginany way, directly or indirectly, knowingly concerned in, or
party to, the contravention by a person of this Act; or

) conspiring with others to contravene this Act.

(2)  On the application of the Law Society, the Supreme Court may
grant an injunction on the terms the Court considers appropriate:

(&  restraining the first-mentioned person from engaging in the
conduct; and

(b)  if the Court considersit is desirable to do so — requiring that person
to do anything.

(3) The Statutory Supervisor may by notice filed in the Court intervene
in the proceeding for an application for an injunction under subsection (2).

(4) If an application for an injunction under subsection (2) has been
made, the Court may, if the Court decides it to be appropriate, grant an injunction
by consent of al the parties to the proceedings, whether or not the Court is
satisfied that subsection applies.

(5)  If the Court considers it is desirable to do so, the Court may grant
an interim injunction pending decision of an application under subsection (2).

(6) The Court may discharge or vary an injunction granted under
subsection (2) or (4).

(7)  The Court's power to grant an injunction restraining a person from
engaging in conduct may be exercised whether or not:

(@ it appearsto the Court that the person intends to engage again, or to
continue to engage, in conduct of that kind; and
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(b)  the person has previoudy refused or failed to do that act or thing;
and

(c)  thereisan imminent danger of substantial damage to any person if
the first-mentioned person refuses or fails to do that act or thing.

(80 The Court must not require the Society or any other person, as a
condition of granting an interim injunction, to give an undertaking as to damages.

689. Disclosure of information by local regulatory authorities

(1) A loca regulatory authority may disclose information to another
local regulatory authority about any matter relating to or arising under this Act or
acorresponding law.

(20 A loca regulatory authority may disclose information to an
interstate regulatory authority about any matter relating to or arising under this
Act or acorresponding law.

(3) Inthissection:
"Interstate regulatory authority” means:

(@ an authority having powers or functions under a
corresponding law; or

(b)  aperson or body prescribed, or of aclass prescribed, by the
regulations;

"local regulatory authority” means:
(@  anauthority having powers or functions under this Act; or

(b)  aperson or body prescribed, or of aclass prescribed, by the
regulations.

690. Confidentiality of personal information
(1) A relevant person commits an offence if the person:

(@  obtains personal information by reason of being a relevant person;
and

(@  does something that discloses the information to another person;
and

(c)  isrecklessabout whether:

0] the information is personal information; or
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(i) doing the thing would result in the information being
disclosed.

Maximum penalty: 100 penalty units or imprisonment for 6 months.

2
@

()

(©

(d)
C)
(f)

3

Subsection (1) does not apply to the disclosure of information:

to the extent that the disclosure is reasonably required to perform
duties or exercise functions under this Act or any other Act; or

to the extent that the relevant person is expressly authorised,
permitted or required to disclose the information under this Act or
any other Act; or

with the prior consent in writing of the person to whom the
information relates, or

to acourt or tribunal in the course of legal proceedings; or
under an order of acourt or tribunal under another Act or law; or

to the extent the disclosure is reasonably required to enable the
enforcement or investigation of the criminal law or a disciplinary
matter.

Subsection (1) extends to the disclosure of information that was

disclosed under a corresponding law to a local regulatory authority or a relevant

person.

(4)

In this section:

"local regulatory authority” means:

(@  anauthority having powers or functions under this Act; or

(b)  aperson or body prescribed, or of a class prescribed, by the
regulations;

"personal information” means information or an opinion (including

information or an opinion forming part of a database), that is
recorded in any form and whether true or not, about an individual
whose identity is apparent, or can be reasonably ascertained, from
the information or opinion, but does not include information or an
opinion of akind prescribed by the regulations;

“relevant person” means:

(@ aloca regulatory authority; or
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(b) amember or former member of aloca regulatory authority;
or

(c0 aperson currently or previousy employed by or acting at
the direction of alocal regulatory authority.

691. Professional privilege or duty of confidence does not affect validity of
or compliance with certain requirements

(1)  Thissection appliesto arequirement under:

(@  section 254 to give written notice of an irregularity in connection
with atrust account, atrust ledger account or trust money; or

(b)  section 584 to give access to documents or information; or

(c) section 612 to produce documents, provide information or
otherwise assist in, or cooperate with, an investigation.

(2)  Thevadlidity of the requirement is not affected, and a person is not
excused from complying with the requirement, on the ground of lega
professional privilege or another duty of confidence.

692. Payment of fines

(1)  On payment of afine imposed under this Act by the Law Society
or Disciplinary Tribunal, the Society or Tribunal must pay the amount of the
fine to the Funds Management Committee.

(20  The Committee must pay the amount of the fine into the Fidelity
Fund.

693. Approved forms

An entity having a power or function under this Act may approve forms
for usein connection with the power or function.

CHAPTER 10-REPEALSAND TRANSITIONAL MATTERSFOR
LEGAL PRACTITIONERS ACT 2006

PART 10.1 -REPEALS
694. Repeal of legal practitioner legidation
The Acts specified in the Schedul e are repeal ed.
695. Repeal of other legidation
The Law Society Public Purposes Trust Act 1988 (Act No. 20 of 1988) is
repealed.
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Any consequential amendments on the repeal of the Law Society Public
Purposes Trust Act will be included in the proposed Legal Practitioners
(Consequential Amendment) Bill 2006.

If any transitional provisions are necessary because of the repeal, they will
beincluded in Part 10.2.

PART 10.2—-TRANSITIONAL MATTERS
Division 1 —Preliminary matters
696. Definitions
In this Part:
"commencement date”" means the date on which section 694 commences,

“repedled Act" means the Legal Practitioners Act asin force immediately
before the commencement date.

Divison 2 — Reservation of legal work and legal titles
697. Queen'scounsd

(1)  Thissection appliesto alega practitioner who, immediately before
the commencement date, held appointment under the repealed Act as a Queen's
Counsdl.

(2) Despitetherepeal of the repealed Act:
(@  thepractitioner continues to hold the appointment; and
(b) isentitled to use the descriptions mentioned in section 20(1)(c).
Divison 3 — Admission of local lawyers
698. Local rall

The Roll of Lega Practitioners kept under the Rules made under the
repealed Act immediately before the commencement date is taken to be, or to
form part of, the loca rall.

699. Existing legal practitioners

If a person was admitted as a legal practitioner under the repealed Act
before the commencement date, the person is taken to have been admitted as a
local lawyer under this Act on the day the person was admitted under the repealed
Act.
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700. Applicationsfor admission

(1) An application for admisson as a legal practitioner that was
pending immediately before the commencement date is taken to be an application
for admission asalegal practitioner under this Act.

(2)  Theapplicant may be admitted as alegal practitioner under this Act
if the applicant could have been admitted as a lega practitioner under the
repealed Act and the admission requirements of this Act are taken to have been
satisfied in relation to the applicant.

701. Referencesto legal practitioner

In an Act or document, a reference to a lega practitioner may, if the
context permits, be taken to be a reference to an Australian legal practitioner or
local legal practitioner as the case requires.

Division 4 —Legal practice by Australian legal practitioners
702. Practising certificates

(1) A practising certificate issued under the repealed Act and in force
immediately before the commencement date is taken to be a loca practisng
certificate.

(2)  Despite section 46, the practising certificate expires on the date it
would have expired had this Act not been enacted.

(3) Thefeefor renewd of the certificate is 75% of the fee prescribed
by the regulations for the renewa of aloca practising certificate for a financia
year.

(4) A condition or restriction applying to the practising certificate
immediately before the commencement date continues to apply to the certificate
on and after that date.

703. Applicationsfor practising certificate

(1) An application for a practising certificate under the repealed Act
that was pending immediately before the commencement date is taken to be an
application for alocal practising certificate.

(2) Despite Part 2.3, the applicant may be granted a local practising
certificate if the applicant could have been issued a practising certificate as alega
practitioner under the repealed Act.
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Division 5—Incorporated legal practices and multi-disciplinary partnerships
704. Incorporated legal practices

(1) Anincorporated legal practice providing lega services under the
repeded Act immediately before the commencement date is not required to
comply with section 121 (Notice of intention to start providing legal services).

(2)  Section 129 (Disclosure obligations) does not apply in relation to
any matter for which services are first provided before the commencement of that
section.

(3) A disgudlfication imposed under section 35AZE of the repeded
Act istaken to have been imposed under section 139.

705. Multi-disciplinary partnerships

(1) An Austrdlian legal practitioner providing legal services as a
member of a multi-disciplinary partnership under the repealed Act immediately
before the commencement date is not required to comply with section 152
(Notice of intention to start providing legal services).

(2)  Section 158 (Disclosure obligations) does not apply in relation to
any matter for which services are first provided before the commencement of that
section.

Division 6 — Practising companies
706. Definitions
In this Division:

“former repealing Act" means the Legal Practitioners Amendment
(Incorporated Legal Practices and Multi-disciplinary Partnerships)
Act 2003;

"practising company" means a practising company continued in existence
under section 17 of the former repealing Act;

“repedled incorporation Act® means the Legal Practitioners
(Incorporation) Act, and statutory instruments made under that Act,
as in force immediately before the commencement of the former
repealing Act.

707. Repealed incorporation Act ceasesto apply

On the commencement date, the repealed incorporation Act ceases to
apply to a practising company.
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708. Alteration of constitution

A practisng company may ater its congtitution only with the written
approval of the Law Society.

709. Practisng company islaw firm

For this Act, a practisng company is a law firm being a partnership
consisting of its directors.

710. Directorsto guarantee debts of company

The directors of a practisng company are taken to guarantee (jointly and
severdly) the debts of the company.

711. Records

For giving effect to sections 707 to 709, the Chief Justice and the Law
Society may make the arrangements that are necessary and convenient relating to
the records of approvals given under the repealed incorporation Act.

Divison 7 —Legal practice by foreign lawyers
712. Foreign lawyers

(1) Regidtration asalocally registered foreign lawyer granted under the
repealed Act and in force immediately before the commencement date, or
expressed to take effect on or after the commencement date, is taken to have been
granted under this Act.

(2)  Notice seeking registration as a foreign lawyer under the repealed
Act that was pending immediately before the commencement date is taken to be
an application for registration as a locally registered foreign lawyer under this
Act.

(3)  Subsection (1) does not permit a person registered as a foreign
lawyer under the repealed Act immediately before the commencement date to
continue to provide any services that are not permitted to be provided under
Part 2.7 of thisAct.

Divison 8 — Trust money and trust accounts
713. Continuing application of former trust account provisions

(1)  For the period starting on the commencement date and ending on
30 June 2007:

(@  Part 3.1 (Trust moneys and trust accounts) does not apply to law
practices; and
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(b)  the former trust account provisions continue to apply to lega
practitioners asif the repealed Act had not been repeal ed.

(2) Inthissection:

"former trust account provisions' means the provisions of Part VII of the
repealed Act in force immediately before the commencement date,
other than Divisions 5 (Audit) and 6 (Examination of LPs records).

714. When offence not committed

An offence is not committed under the provisions of Part 3.1 or the
regulations made for that Part for anything done or omitted to be done in good
faith during the period of 3 months after the commencement date if:

(@  itwasdonefor the purpose of attempting to comply with any of the
provisions; or

(b) it was done in substantial conformity with the requirements of the
repealed Act.

715. Return of statutory deposits

(1) This section applies if, immediately before the commencement
date, the Lega Practitioners Trust Committee held an amount on deposit under
Part V11, Division 7, of the repealed Act for alegal practitioner.

(2)  The Funds Management Committee must pay the amount to the
legal practitioner.

(3)  The payment must be made:

(@  within 6 months after the commencement date; or

(b) if the Statutory Supervisor approves alater date — before that date.
716. Interest on atutory deposits

The Funds Management Committee must pay al investment income as
defined in section 84A of the repealed Act into the Fidelity Fund.

Divison 9 — Costs disclosure and assessment
717. Definition
In thisDivision:

“former costs provisions' means the provisions of Part X of the repealed
Act asin force immediately before the commencement date.
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718. Continuing application of former costs provisions

(1) The former costs provisions continue to apply to a matter if the
client first instructed the law practice in the matter before the commencement
date.

(2)  Part 3.3 (Costs disclosure and assessment) applies to a matter if the
client first instructs the law practice on or after the commencement date.

(3) However, if alaw practice is retained by another law practice on
behalf of a client on or after the commencement date in relation to a matter in
which the other law practice was retained by the client before the commencement
date, the former costs provisions continue to apply to the matter.

(4) Inaddition, subsection (2) has effect subject to section 720.
719. Taxation of costs

A taxation of costs started under the former costs provisions before the
commencement date but not completed by that date must be completed under
those provisons asif the repealed Act had not been repealed.

720. Compliancewith former costs provisions sufficient

For the period starting on the commencement date and ending on
31 December 2007, compliance with the former costs provisions by a lega
practitioner is taken to be compliance with Part 3.3.

Divison 10 — Professional indemnity insurance
721. Existing professional indemnity insurance

Professional indemnity insurance maintained by alegal practitioner under
the repedled Act and in force immediately before the commencement date is
taken to be approved professiona indemnity insurance under Part 3.4.

722. Exemptions

An exemption granted by the Law Society under the regulations made
under section 35B of the repealed Act is taken to have been granted under
section 374(2).

Division 11 — Fiddlity cover
723. Definitions
In this Division:

"new fund" means the Legal Practitioners Fidelity Fund established under
thisAct;
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"old fund" means the Legal Practitioners Fidelity Fund of the Northern
Territory established under the repealed Act.

724. Fidelity Fund
The old fund is taken to be the new fund.
725. Amounts payableto and from old fund before commencement date

(1) This section applies to an amount that was payable into, or was
payable from, the old fund immediately before the commencement date.

(2)  If the amount is payable into the old fund and is received after the
commencement date, the amount must be paid into the new fund.

(3) If the amount was payable from the old fund before the
commencement date but was not paid before that date, it may be paid from the
new fund.

(4) If an amount becomes payable in relation to a default happening
before the commencement date, the amount may be paid from the new fund after
that date.

(5) Inthissection:

"default" has the meaning applicable at the time the act or omission
constituting the default happened.

Division 12 — Complaints and discipline
726. Pending investigationsinto professonal conduct
(1)  Thissection appliesif:
(@  beforethe commencement date:

0] a complaint had been made to the Law Society under
section 46 of the repealed Act in relation to the professional
conduct of alega practitioner or former legal practitioner;
or

(i)  the Attorney-General had directed the Society to investigate
the professional conduct of a practitioner or former legal
practitioner; and

(b) immediately before the commencement date, an investigation into
the conduct had not started.
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(2)  Chapter 4 applies (with the necessary modifications) in relation to
the conduct as if a complaint were made under Division 4 of that Part about the
conduct.

(33 However, disciplinary action may not be taken against a person
under this Act in relation to the conduct that is more onerous than the disciplinary
action that could have been taken against the person under the repeded Act in
relation to the conduct.

727. Investigationsinto professional conduct
(1)  Thissection appliesif:

(@  before the commencement date, the Law Society had started an
investigation under section 46B of the repealed Act in relation to
the professona conduct of a lega practitioner or former legd
practitioner; and

(b) immediately before the commencement date, the investigation had
not been compl eted.

(2)  Theinvestigation must be completed under the repealed Act asiif it
had not been repealed.

(3) If aperson would have been entitled to appeal against a decision of
the Society on the investigation under section 49 of the repealed Act had that Act
not been repeded, the person may appea to the Supreme Court against the
decision of the Society under section 502 as if it were a decision to take action
under section 495(2).

728. Pending hearingsand inquiries
(1)  Thissection appliesif:
(@  beforethe commencement date:

0] an appeal was lodged under section 49 of the repealed Act;
or

(i)  achargewaslaid under section 50 of the repealed Act; and

(b) immediately before the commencement date, the Lega
Practitioners Complaints Committee had not completed its hearing
into the appeal or inquiry into the charge.

(2)  The appeal or charge must be completed under the repealed Act as
if it had not been repealed.
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(3)  For this section, the Committee congtituted under the repealed Act
for the appeal or inquiry continuesin existence.

(4)  The decision of the Committee on the hearing or charge may be
enforced asif it were an order of the Disciplinary Tribunal.

(5)  If aperson would have been entitled to appeal against the decision
under section 51B of the repealed Act had that Act not been repedled, the person
may appeal to the Supreme Court against the decision under section 522 as if it
were adecision of the Tribunal to make an order under section 514.

729. New complaints about old conduct
(1)  Thissection appliesto conduct that:

(@  happened or is alleged to have happened before the commencement
date; and

(b)  could have been, but was not, the subject of a complaint under the
repealed Act.

(20 A complaint about the conduct may be made and dealt with under
this Act even if the conduct could not be the subject of a complaint under this Act
if it had happened after the commencement date.

(3)  Chapter 4 applies (with the necessary modifications) in relation to
the conduct.

(4) However, disciplinary action may not be taken against a person
under this Act in relation to the conduct that is more onerous than the disciplinary
action that could have been taken against the person under the repeded Act in
relation to the conduct.

Division 13 — External intervention
730. Application of Chapter 5inrelation to existing Part VIII A managers

Chapter 5 (External intervention) of this Act applies on and after the
commencement date in relation to a manager appointed under Part VIIIA of the
repealed Act asif the receiver had been appointed under Part 5.4 (Managers).

731. Continued application of Part 1X to application for appointment of
receiver

Part 1X of the repealed Act continues to apply to an application for the
appointment of a receiver made under that Part that was pending immediately
before the commencement date.
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732. Application of Chapter 5in relation to existing Part | X receivers

Chapter 5 (External intervention) of this Act applies on and after the
commencement date in relation to a receiver appointed under Part IX of the
repealed Act (whether the appointment is made before or after that date) asif the
receiver had been appointed under Part 5.5 (Receivers).

Division 14 — Regulatory authorities
733. Law Society

(1) The Law Society Northern Territory established by section 625 is
taken to be a continuation of, and the same legal entity as, the Law Society
Northern Territory constituted under the repealed Act.

(2) The Law Society's constitution as in force immediately before the
commencement date isthe Law Society's constitution under section 634.

(3) An éected member of the council of the Law Society holding
office immediately before the commencement date continues to hold office until
the member's term of office ends under the constitution.

4 A member of the Law Society immediately before the
commencement date continues to be a member of the Society until the member's
membership ends under the constitution.

734. Admission Board

(1) A legd practitioner appointed as a member of the Legd
Practitioners Admisson Board and holding office immediately before the
commencement date is taken to be an appointed member of the Admission Board
under Part 7.2 of this Act.

(2)  Subject to section 643 (remova from office), the member holds
office until the appointment would have ended under the repealed Act asif it had
not been repealed.

735. Legal Practitioners Fidelity Fund Committee

The Legal Practitioners Funds Management Committee is taken to be a
continuation of, and the same legal entity as, the Legal Practitioners Fidelity
Fund Committee congtituted under the repealed Act.

736. Legal Practitioners Trusts Committee

On the commencement, the assets and liabilities of the Legal Practitioners
Trusts Committee vest in the Legal Practitioners Funds Management Committee.
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Division 15— Admission rules and legal professional conduct rules
737. Admission rules

The Legal Practitioners Admission Rules (SL No. 58 of 2003) asin force
immediately before the commencement date are taken to be the admission rules
under this Act.

738. Professonal conduct rules

The Rules of Professional Conduct and Practice (SL No. 2 of 2002) asin
force immediately before the commencement date are taken to be legal profession
rules under this Act.

Division 16 — Miscellaneous matters
739. General saving and transitional provision

(1) If anything of a kind required or permitted to be done under a
provision of this Act was done under a corresponding provision of the repealed
Act and still had effect immediately before the commencement date, the thing
continues in effect on and after that day asif:

(@  thisAct had beeninforce when it was done; and
(b) it had been done under this Act.

(2)  If subsection (1) applies in relation to the signing, lodgment, issue
or publication of awritten instrument, a reference in the instrument to a provision
of the repealed Act must, for that subsection, be read as a reference to the
corresponding provision of thisAct.

(3)  Without limiting subsections (1) and (2), if a provison of the
repealed Act that corresponds to a provision of this Act would, but for its repeal,
have applied in relation to anything done or being done or in existence before the

commencement date, the provision of this Act applies (with the necessary
modifications) in relation to the thing.

(4)  Thissection does not have effect to the extent that:
(@  other provison is made by this Part; or
(b)  thecontext or subject matter otherwise indicates or requires.

(5) Inaddition, this section has effect subject to transitional regulations
made under section 742.
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740. Continued application of repealed Act

If a provision of the repealed Act continues to apply under this Part, the
following provisions also continue to apply in relation to the provision:

(@  other provisions of the repealed Act necessary to give effect to the
continued provision; and

(b)  subordinate legidation made under the repeded Act for the
continued provison as in force immediately before the
commencement date.

741. Interpretation Act not affected

Unless the contrary intention appears, this Part does not limit Part [11 of the
Interpretation Act.

742. Transtional regulations

(1)  The regulations may make provision (a "transitional regulation™)
about a matter for which:

(@  itisnecessary to make provision to alow or facilitate the doing of
anything to achieve the transition from the operation of the repealed
Act tothisAct; and

(b)  this Act does not make provision or sufficient provision.

(2) A trangtiona regulation may have retrospective operation to a date
not earlier than the date of assent to this Act.

(3) However, to the extent a transitional regulation has retrospective
operation, it does not operate to the disadvantage of a person (other than the
Territory or a Territory authority) by decreasing the person's rights or imposing
liabilities on the person.

(4)  Thissection expires 2 years after the commencement date.
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SCHEDULE

ACTSREPEALED

Legal Practitioners Ordinance 1974
Legal Practitioners Ordinance 1977
Legal Practitioners Ordinance 1978

Legal Practitioners Amendment Act 1981
Legal Practitioners Amendment Act 1982
Legal Practitioners Amendment Act (No. 2) 1982
Legal Practitioners Amendment Act 1983
Legal Practitioners Amendment Act 1987
Legal Practitioners Amendment Act 1990
Legal Practitioners Amendment Act (No. 2) 1990
Legal Practitioners Amendment Act 1993
Legal Practitioners Amendment Act 1995
Legal Practitioners Amendment Act 1999
Legal Practitioners Amendment Act 2000
Legal Practitioners Amendment Act 2001

Legal Practitioners Amendment (Mortgage Practices) Act
2002

Legal Practitioners Amendment (Community Legal
Centres) Act 2002

Legal Practitioners Amendment (Costs and Advertising)
Act 2003

Legal Practitioners Amendment (Incorporated Legal
Practices and Multi-Disciplinary Partnerships) Act 2003

Legal Practitioners Amendment Act 2005

Section 694

Ordinance No. 18
of 1974

Ordinance No. 19
of 1977

Ordinance No. 12
of 1978

Act No. 56 of 1981
Act No. 52 of 1982
Act No. 91 of 1982
Act No. 32 of 1983
Act No. 36 of 1987
Act No. 38 of 1990
Act No. 43 of 1990
Act No. 42 of 1993
Act No. 10 of 1995
Act No. 30 of 1999
Act No. 29 of 2000
Act No. 61 of 2001
Act No. 44 of 2002

Act No. 45 of 2002

Act No. 18 of 2003

Act No. 51 of 2003

Act No. 16 of 2005
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