RESPONSES TO TENDERERS’ QUESTIONS
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1. INTRODUCTION

Tenderers’ questions that have been received by the NT Government have been collated and are responded to in this document.

2. QUESTIONS

1. Question: Part 3 – NTLSL Deed, 4 (d) – indicates that a participant must notify the AGD in writing within 72 hours of any change to information or circumstances.  Schedule 2 Default Terms and Conditions section 3.3 (b) suggests changes to the ability of specified personnel needs to be advised immediately.  Firstly, how would ‘immediate’ be defined and secondly, would the resignation of a person listed among Specified Personnel be an event worthy of the notifications mentioned?

Response: In summary (see below for further explanation):

1. “Immediate” would be defined according to the context, but would effectively mean as soon as reasonably possible according to the circumstances, and in any event, generally within 72 hours, noting that this provision only applies to a nominated Specified Personnel performing work in a particular matter.  

2. Yes, the resignation of a person (whether listed on the Participant’s AFI, or nominated as “Specified Personnel” in a particular matter), would need to be notified to the Territory.  The timing of notification of resignation would depend on whether the individual is performing work on a particular matter or not.  If the particular individual is someone listed on the Participant’s AFI as being able to do a certain category of legal work, then the obligation to inform the Territory would initially be pursuant to clause 4(d) of the NTLSL Deed, ie within 72 hours.  However, if the person is actually nominated as “Specified Personnel” on a particular matter, and the resignation means that the person is unable to perform the work on a particular matter, then under clause 3.3(b) of the Default Terms and Conditions, the obligation is to notify the Territory “immediately”.  It is arguable that there may be circumstances where “immediately” may be longer than 72 hours, but in most circumstances Participants should advise the Territory no later than 72 hours – and sooner if the person is performing work in a particular matter as “Specified Personnel”. 

Clause 3.3(b) of the Default Terms and Conditions and clause 4(d) of the NTLSL Deed are dealing with different circumstances. However, depending on the particular situation, the obligation to notify the Territory may apply under both clauses and there may be overlapping timeframes.

Clause 4(d) of the NTLSL Deed states “The Participant must notify the AGD in writing within 72 hours of any change to information or circumstances contained in the AFI or relevant to clauses 4(b) or 6.” This relates to an ongoing obligation to keep the Territory informed of matters relevant to the Participant’s eligibility to remain on the NTLSL, and ability to perform work if ordered.  Participants have an ongoing obligation to inform the Territory of these things, even if the Participant has no current matters with the Territory.  Because of the broad range of matters which might need to be disclosed under clause 4(d), a timeframe of 72 hours has been specified.
Examples: If a person named in the Participant’s AFI resigns, the Territory must be informed of this within 72 hours, pursuant to clause 4(d) of the NTLSL Deed. The 72 hours would start from when the Participant becomes aware of the resignation, even if the employee may not be leaving for some time (eg months).  This is because the long-term unavailability of the employee beyond a certain date may be relevant to the Territory in placing future Orders for work with the Participant.  

Clause 3.3(b) of the Default Terms and Conditions states “If Specified Personnel are unable to perform the work as required under clause 3.3(a), the Service Provider agrees to notify the Territory immediately.”  This clause only applies in relation to a particular matter, where the Territory has placed an Order for Legal Services with the Service Provider.  In those circumstances, the Territory has issued the Order to the Service Provider on the basis (at least in part) that any Specified Personnel will perform the work.  If the Specified Personnel are unable to perform the work, then there is an obligation to notify the Territory “immediately”.  “Immediately” would effectively mean as soon as reasonably possible according to the circumstances.  

Examples:

· if the Order has just been placed, and the Service Provider identifies that the Specified Personnel is/are not available to do the work (or part of it), then the Territory would anticipate that “immediately” would probably be within a few business hours of the Service Provider receiving the Order.  

· in a part-completed matter, where a Specified Personnel becomes unavailable during the matter, the Service Provider would be expected to advise the Territory as soon as possible after becoming aware of this, and certainly prior to work being done by any other person in substitution for the Specified Personnel.  

· If the Service Provide becomes aware that the Specified Personnel will be unavailable to perform the work in the future (for example, in two months’ time, the Specified Personnel will be on extended leave) then “immediately” may arguably be a period of days or weeks.

Although clause 4(d) of the NTLSL Deed, and 3.3(b) of the Default Terms and Conditions deal with different situations, there are likely to be scenarios where the obligation to notify the Territory applies under both clauses.  As a general rule, the Territory would expect any notification of “unavailability under clause 3.3(b) of the Default Terms and Conditions to be notified within 72 hours, although in some circumstances it may be necessary to notify sooner, or appropriate to notify later. However, if the “unavailability” also fits the circumstances referred to in clause 4(d) of the NTLSL Deed, then the Participant will be obliged to notify the Territory within 72 hours in any event.   

It should be noted that “unavailability” may occur for reasons other than resignation.  Examples include extended leave for any reason, or conflicting workloads.  Some of the purposes of clause 3.3(b) of the Default Terms and Conditions are to ensure that:

· where Specified Personnel are named as being the individuals who will do the work, that they will actually be the ones to perform the work;

· that if those Specified Personnel are not available to perform the work for any reason, that the Territory is informed, and under clause 3.3(d) acceptable replacement personnel are provided, and that this is managed in a way which is acceptable to the Territory.  For example, if Specified Personnel need to be replaced immediately, that this occurs as soon as possible; however if Specified Personnel will only become unavailable in the future, that appropriate arrangements are made for a smooth transition to a new lawyer when the time comes; and

· Participants/Service Providers do not substitute Specified Personnel without the Territory’s knowledge and consent.

2. Question: Part 3 – NTLSL Deed, Schedule 1 Operational Rules, 6.1 (d) – AGD will provide a copy of the completed evaluation form to the participant.  Whereas clause 11.2 (c) of Schedule 2 Default Terms and Conditions suggests the Territory may at its discretion provide a copy of the evaluation form.  Please clarify which provision would apply.

Response: The order of precedence clause (clause 1.3 of the NTLSL Deed) provides that the Operational Rules (Schedule 1) override the Default Terms and Conditions (Schedule 2) to the extent of any inconsistency.  Accordingly, Schedule 1 Operational Rules, 6.1(d) will prevail.

Tenderers should note that minor amendments will be made to clause 6.1(d) of Schedule 1 (Operational Rules), and clauses 11.2(b) and (c) of Schedule 2 (Default Terms and Conditions) – refer Addendum 2, which will be issued separately. 
3. Question: Part B – Conditions of Tendering it refers to under Interpretation as “Annexure” meaning the document titled “Annexure to the Conditions of Tendering and Contract” and contained in this RFT.  We do not have a copy of the annexure, and request a copy of same.

Response: The “Annexure to the Conditions of Tendering and Contract” is found in Part A Request for Tender and commences at page 5 of that document. 
4. Question: Part 1 Clause 3.1 it says that the email address in clause 7 has a size limit and that documents can be sent in a zipped folder or in multiple emails as required.  Can you please clarify what the size limit is? 

Response: The size limit is currently 14MB but this may change from time to time.
5. Question: Part 1 Clause 5.2 – “The applicant agrees to the publication of information obtained or created during the course of the application for inclusion process (including updates to the information), including (but not limited to) their name (if an individual), trading name, ABN/ACN, address, contact position, telephone number, email address, employee names and CV’s, categories and subcategories of work and rates, and copies of AFI documents on the NTLSL Website, the NTLSL Information System and/or other areas, including internal and external NTG websites if their Application for Inclusion is accepted.” As the AFI is likely to contain full CV details, referee particulars and innovative pricing structures, is it intended that such information may be placed into the public domain by virtue the various websites mentioned?

Response: At this stage, AGD anticipates that the only information which will be publicly available will be the names of successful Participants on the NTLSL and the relevant categories of work.  In future the names of Participants allocated work and the approximate value of the orders may be published.

There is no current intention to publish pricing structures, CVs, referee reports etc externally (public internet). However, they will be published internally on the NTLSL Information System (internal NTG intranet) and/or circulated within the NTG via documents containing the information.  The information (including pricing) will be shared with Client Agencies for the purpose of making decisions on allocation of work to Participants on the NTLSL.

Accordingly, Applicants should assume that if they are successful in being included on the NTLSL, the information provided will be available to a significant number of public servants who have access to the NTLSL Information System.  Applicants should be aware of this when making decisions about including personal contact information of employees and referees.  

All Participants on the NTLSL will have the same type of information disclosed. 

It is possible that, in future, NTG will be required to, or may desire to, publically disclose some of the additional information which it has collected in relation to the NTLSL (in particularly hourly rates), for example in order to comply with the Procurement Framework (as has been done for many years under existing tender arrangements). The NTG reserves the right to make such publication, however AGD intends to use best endeavours to advise affected Participants first. If Participants include information which they consider would damage their business interests if publicly disclosed, they should say so in their application and that will be taken into account.

6. Question: Some prospective tenderers propose that they will, or may, collaborate or partner with other law firms or practitioners for some types of work, or on specific matters.   Questions have been asked as to whether this information should be addressed in tender responses, and if so, how and at what level of detail.
Response: The Territory recognises that on occasions, particularly in large scale or significant matters, one firm or practitioner will not have the experience or capacity to handle a single matter on its own, but may still be able to conduct a matter with the assistance of other firms.
However, the Territory expects that as a general rule, this will only need to occur in large scale, significant matters (generally Tier 3 and above), and not on a day to day basis for standard or smaller matters (ie those matters generally coming within Tier 1 or Tier 2).

· Partnership in general matters:

· In order to be successful in being included on the NTLSL, applicants should be able to demonstrate they meet relevant criteria in their own right.   

· If tenderers are unable to meet relevant criteria in their own right, but propose that they will partner or collaborate with other firms on a regular basis for general matters, Tenderers will need to provide a similar level of detail for those partner firms as is provided for the applicant itself.  This additional detail needs to be provided as part of this tender process, and must include the following information:

· Evidence that there are firm arrangements in place for those matters (eg contractual arrangements or memorandum of understanding between partner firms)

· Details of the type of matter or areas where partnership will occur

· identification of actual partner firms

· identification of individual practitioners in partner firms

· the same level of details re: experience/capacity/details of rates/referees/statement in relation to Local Development and Value Adding criteria for partner firms/practitioners etc as the primary tenderer is providing, as required in the relevant areas of the Part 2 – Application for Inclusion Form.

· Tenderers should detail this information in the Part 2 – Application for Inclusion Form in appropriate areas (in general, this is likely to be Section 3, but may be relevant in other sections of the Part 2 form).  

· Tenderers are reminded that if they are successfully included on the NTLSL, this information may be amended by submitting a revised application at any time in accordance with the provisions of the NTLSL Deed, and such revised applications will be assessed as they are received. 

· Partnership for large scale/significant matters:

· In large scale and significant matters the Territory will often conduct a ‘mini-tender’ (refer Part 3 – NTLSL Deed - Clause 5(a) of Schedule 1 (Operational Rules)).  As part of a mini-tender, a Participant would be given the opportunity to indicate that they would need to or desire to partner with another firm to conduct the matter.  As part of the mini-tender process, a Participant would need to provide detailed information on their proposed partner firm.  In general, this would be expected to cover the same types of information as set out in Part 2 – Application for Inclusion Form (for example, experience/capacity/details of rates/referees for partner firms/practitioners etc), and would also need to detail how the proposed arrangement will work in that particular matter.

· For the purpose of this current tender process, Tenderers need only indicate the types of large scale/significant matters which they would only be able to conduct with the assistance of a partner firm, and give some brief detail of this, eg when and how they would seek assistance, what standing arrangements (if any) they may have with other firms, and where relevant, the names of other firms/practitioners. 

· Tenderers should detail this information in the Part 2 – Application for Inclusion Form in appropriate areas (in general, this is likely to be Section 3, but may be relevant in other sections of the Part 2 form).  

7. Question: In Greg Shanahan’s letter dated 25 August 2014 [NB: a copy of the letter forms part of this Addendum], the following information is provided:

“Why is there an initial public tender?

The NTLSL will initially be established through a public tender process. The public tender is a once-only process which is necessary to establish the NTLSL within the Territory Government Procurement Framework.

Is it possible to apply to be added to the NTLSL after the tender period?

Yes. Firms can be added to the NTLSL at a later date. However firms who make late applications will not be included on the NTLSL until well after 1 October 2014.”
We think it is understood that firms can apply for inclusion in the NTLSL at any time.   Because of the reference to ‘once-only’ and ‘well after 1 October’, we wanted to confirm that if a firm decides to defer making a submission for now; and decide to make one in, say six months’ time, or indeed at any time, that will be ok (provided of course that the Tender requirements are met).   

Response: Yes, firms will be able to apply for inclusion on the NTLSL at any time in the future, even if they miss this initial tender process.

Accordingly, any firm who:

· 
does not wish to go through the initial tender process;

· 
misses the timeframe for submitting a tender; or

· 
who is otherwise unsuccessful in their tender,

is still able to submit an application for inclusion at any time after the initial tender process closes.  

Applications made after tender close (2.00pm on 19 September 2014), will not be assessed until after all tender responses have been assessed and initial successful tenders awarded. (Tender award will occur prior to 1 October 2014).  

Once initial successful tenders have been awarded, any applications made after tender close will be assessed in order of receipt.  Successful applicants will be added to the NTLSL as soon as the Department of the Attorney-General and Justice has processed each successful application.  

The timeframe for subsequent assessment is unknown.  Applications made between tender close and 1 October 2014 will not be assessed in time for successful applications to be included on the NTLSL on 1 October.  However, depending on the volume of after-tender applications, the Department of the Attorney-General and Justice anticipates that most applications should be able to be assessed within the 60 day timeframe referred to in clause 3.3 of Part 1 – Important Information and Guidance for Applicants.

8. Question: Please clarify whether the NTG may update the Tender requirements after tender close (to respond to any change etc in the future) and can the Tender requirements be changed for future applicants.
Response: The tender requirements in Part A, Part B and Part C will only apply for this tender process itself.  Firms who are tendering under this original tender (closing 2.00pm 19 September 2014) will need to comply with and complete (where relevant) all of the documents, being Part A, Part B, Part C, Part 1, Part 2 and Part 3, along with any Addenda issued.

After tender close (2.00pm 19 September 2014), tender documents Part A, Part B and Part C will no longer be relevant.  After this time applicants will only need to comply with and complete Part 1, Part 2 and Part 3.  Refer also clauses 3.2 and 3.3 in Part A – Request for Tender.

As Part A, Part B and Part C will not apply in the future, there will be no need to amend them at any time after Tender close.  

Part 1, Part 2 and Part 3 can be amended from time to time by the Territory.  From tender close (2.00pm 19 September 2014) they will be amended in accordance with any amendments made via Addenda issued during the tender process; and thereafter are able be amended as set out below.

The application process described in Part 1 (including the Application for Inclusion Form itself in Part 2) can be varied at any time by the Territory (refer clause 5.4 of Part 1 – Important Information and Guidance for Applicants).  Variations will apply in respect of any new (prospective) applicants, but will also apply in respect of Participants already on the NTLSL, so far as a change in application process/requirements may impact on Participants already on the NTLSL.

In respect of Part 3 – NTLSL Deed - it is possible that the Territory may also change the provisions of the Part 3 NTLSL Deed. Any amended provisions of Part 3 would apply in full to new (prospective) applicants to the NTLSL.

For Participants who have already been added to the NTLSL after completed an Application for Inclusion (Part 1, Part 2 and Part 3), then the Part 3 documents can only be amended in accordance with the provisions of those documents.  This is the case whether the Participant was added to the NTLSL pursuant to the initial tender, or by application made after tender close.

For example, the NTLSL Deed itself (the main part of Part 3) can only be varied by agreement in writing between the parties (clause 15(a) of the NTLSL Deed).  However the Operational Rules and Default Terms and Conditions can be changed at the Territory’s discretion (clauses 9(c), 9(d) and 15(a) of the NTLSL Deed), including in respect of existing Participants on the NTLSL who have signed the Deed.
9. Question: What is the approach to be taken to responding to sections 3.2 & 7 (key personnel and size of practice areas and CV’s) in view of the possibility of a lot of duplication of information in the responses to the 2 sections. We expect that the information in the CV’s will contain more general career background & experience whereas the information in response to section 3.2 will be more specific and linked to relevant categories in 3.1.
Response:  Ultimately it is a matter for Tenderers what information they include in which section of the form, however the following is offered as a general guide.
Tenderers should keep in mind that:

· is it not compulsory to provide CVs;

· if CVs are provided, it is not compulsory to use the template CV provided in the Part 2 Application for Inclusion Form; and

· there are page limits for information contained within sections of the Part 2 form, as well as for CVs.

Section 3.2 of the Part 2 Application for Inclusion Form is primarily intended to list names of Key Personnel in each practice area.  It is not intended to be used to detail specific experience of those individuals.  However, it may be appropriate to include a brief statement of particular experience (perhaps with reference to that person’s CV for further detail), and Tenderers are free to set out detailed experience of that person if they wish (with or without reference to an attached CV).  

Section 3.3 of the Part 2 form must detail experience and capacity of the Tenderer as a whole.  This may be done by reference to individual personnel, and/or by reference to the experience and capacity of the Tenderer firm as a whole. Again, it may set out that information briefly, with reference to individuals CVs for further detail, or it may set out more detailed information (with or without reference to additional information contained in CVs).
There is no reason for Tenderers to duplicate information in the application. 

An example of completing the form may be:
	Section 3.2:

Key personnel and size of practice area(s):
	Practice Category/Subcategory 1:
· Name

· brief details and/or refer to CV; or if no CV (or if desired), may set out more detailed info here, to better establish that Tenderer meets criteria

· eg: Sam Smith

· Sam practices in the areas of x, y and z with a specific focus on a, b and c. Refer to attached CV for further details.

· Name

· details

Practice Category/Subcategory 2:

· Sam Smith (again)

· Sam’s details for sub category 2

· Name

· Brief details

· Name

· Brief details

Practice Category/Subcategory 3:

· Name

· Brief details



	Section 3.3:

Experience and Examples to Demonstrate Capacity
	Law Firm has x, y and z experience.  Our [practice area] section led by Partner Name has x staff members with experience in a, b and c types of matters.  We have handled these types of matters (more detailed examples, maybe naming Sam Smith or others if considered appropriate). Refer to CVs if desired.

	Section 7:

Applicant CVs
	Attach CVs if desired, in desired format, noting that there is also a page limit for CVs


10. Question: Some prospective Tenderers have queried the correct tender lodgement method, noting that there are differences in what is contained in Part B (Conditions of Tendering) clause 11.1, and Part 1 (Important Information and Guidance for Applicants) clause 3.1.

Response: Tenderers should refer to Part A, Request for Tender, clauses 3.2 and 3.3. For this current tender, Part B prevails over Part 1 where there are inconsistencies.  For this current tender, Tenderers MUST lodge using the process described in clause 11 of Part B.  

This allows for:

· lodgement of hard copies (only) via post, OR 
· electronic lodgement, with hard copies to follow via mail.  
Tenderers should note the differing time frames for accepting documents by the different methods. Late lodgements (by either method) will not be accepted under this Tender, and will need to be dealt with as an application made after tender close, as described in question 7 above.
After the initial tender process has been completed, the Part B document will no longer be relevant.  After that time, only the lodgement process described in Part 1 (Important Information and Guidance for Applicants) clause 3.1 applies.
