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Conditions of Tendering

1 Interpretation

Unless the contrary intention is indicated, these Conditions of Tendering are to be interpreted in the same manner and words have the same meaning as in the Contract and RFT.

If a date stipulated for doing an act in relation to the RFT is not a business day (being any day which is not a Saturday, Sunday or a public holiday in the Northern Territory, as specified in Schedule 2 of the Public Holidays Act (NT)), the act must be done on the next business day.

In these Conditions of Tendering the following definitions apply:

'Addendum' means any document expressly stated to be an Addendum, which is issued by the Principal varying, updating or clarifying the RFT prior to the stated closing time and date for closing of the RFT.

‘Annexure’ means the document titled “Annexure to the Conditions of Tendering and Contract” and contained in this RFT.

‘Contract’ means the document titled ‘Part 3 – NTLSL Deed’ and contained in this RFT.

'RFT' means the request for tender inviting offers and includes all conditions, annexures, schedules, attachments and addenda.

‘Supplies’ means the works, goods and/or services required by the Principal and described in this RFT.

'Tender Response' means all documents lodged by the Tenderer in response to the RFT.

'Tenderer' means the person lodging a Tender Response.

2 Preparing a Tender Response

2.1. General Requirements

Subject to the following paragraph, each Tender Response is required to contain each of the documents listed in the section of the Annexure titled “Documents to be Lodged”.  
Tenderers do not need to lodge documents listed as “optional”, or that are only required where the Tenderer is a member of a limitation of liability scheme, if the Tenderer is not a member of such a scheme. 

Documents must be lodged in the numbers, and manners (as to originals or copies, electronically or hard copy, et cetera) as further described in clause 10 below.

Failure to provide all documents in the required manner may result in the Tender Response being declared inadmissible for assessment.
Tender Responses should contain:

a) if the Tenderer is an individual, their full name;

b) if the Tenderer is company or organisation, its company, business or trading name  and unique business identifier required by law (eg ACN/ARBN/ABN);

c) the address for service of any notices necessary or required to be or which may be served on or given to the Tenderer in connection with its Tender Response and any subsequent contract arising out of acceptance of the Tender Response.

Each Tender Response (excluding attachments or supplementary information provided by the Tenderer) must be in English. A Tender Response that does not comply with this requirement will be declared inadmissible for assessment.

2.2. Tenderers to Inform Themselves

Tenderers must, at their own expense, inform themselves of all circumstances and conditions relating to submitting a Tender Response and providing the Supplies.  This includes compliance with all legislation and satisfying themselves as to the correctness and sufficiency of the RFT documentation.

2.3. Tender Costs

The Tenderer is responsible for all costs associated with preparing a Tender Response.

The Principal will not be liable for any expense or loss, which may be incurred by any Tenderer in the preparation or submission of its Tender Response. 

2.4. Compliance with NT Procurement Code

In preparing its Tender Response, submitting its Tender Response and throughout the tendering period the Tenderer must comply with the Northern Territory Procurement Code (‘Code’).

A copy of the Code is available at:

http://www.dob.nt.gov.au/business/tenders-contracts/legislative_framework/Pages/code.aspx

If the Principal is of the reasonable opinion that the Tenderer has not complied with the Code, the Principal will declare the Tender Response inadmissible for assessment.

2.5. Enquiries

Should the Tenderer:

a) have any doubts as to the meaning of any part of the RFT; or

b) find any discrepancy, error or omission in the RFT,

the Tenderer should seek clarification from the Principal, as identified in the Annexure, as early as possible but in any event before the stated time and date for closing of the RFT.

The Principal may decline to provide a clarification or further information requested by a Tenderer.

Any clarification provided by the Principal may be provided to all prospective Tenderers.  

2.6. Addendum

The Principal may vary, update or clarify the RFT at any time before the stated time and date for closing of the RFT through the issue of an Addendum.

No explanation or amendment to the RFT will be binding unless in the form of an Addendum.  Any Addendum issued under this clause will become part of this RFT.

It is the sole responsibility of Tenderers to ensure that the contact details held by Quotations and Tenders Online Service are correct and up-to-date in order for them to receive an Addendum.

2.7. Best Offer

Notwithstanding anything which may be done pursuant to the assessment process, the Principal intends to select successful Tenderers primarily on the basis of the Tender Responses lodged but will also take into consideration any other information publicly available or known to the Principal.  Accordingly, Tenderers should provide their best offer in their Tender Response.  

3 Tender Response Validity

Tender Responses must remain valid and open for acceptance by the Principal for the period stated in the Annexure.  

If a Tender Response is not formal in accordance with these Conditions of Tendering, the validity period will commence from the date on which the Tender Response is formalised to the satisfaction of the Principal.

Upon the expiry of the validity period:

a) a Tenderer may withdraw their Tender Response by written notice to the Principal; or 

b) the Principal may request an extension to the validity period. 

4 Industry Briefing

The Principal may provide Tenderers an opportunity to attend a briefing to discuss the Principal’s requirements for the provisions of the Supplies (‘Industry Briefing’).

If an Industry Briefing is arranged the details of the briefing, including location, time and date will be provided via issue of a formal Addendum.

A Tenderer may authorise a third party to attend an Industry Briefing as its representative.  The authorised representative must notify the person conducting the Industry Briefing on behalf of the Principal, which Tenderer they represent.

If the Annexure specifies that attendance at an Industry Briefing is required then Tenderers are required to attend at the time, date and location specified.  Each Tenderer or their representative must report to the person conducting the Industry Briefing to record their attendance.  Failure to attend and report to the Principal’s representative may result in the Tender Response being declared inadmissible for assessment.

5 Part Offer and Part Acceptance

Unless otherwise stated in the Annexure, Tenderers are required to offer for the whole of the Supplies.

If part offers are permitted by the Annexure, the Principal reserves the right to accept a portion or the whole of any Tender Response at the price or prices tendered unless the Tenderer specifically states to the contrary in its offer.

6 Pricing

6.1. General Requirements

Unless otherwise specified, prices must: 

a) be stated in Australian dollars;

b) be inclusive of: 

a. GST (where applicable);

b. all costs required to provide the Supplies, including labour, materials, transport, freight, overheads, profits and charges; and

c. all other fees, duties and taxes required to provide the Supplies.

Unless otherwise required, pricing must be submitted for each item in Section 2 of Part 2, and failure to price all items may result in the Tender Response being declared inadmissible for assessment.

6.2. Treatment of Low or Aberrant Prices

Where a price (or a key element of a Tender Response price) is considered well below or above the median price or the Principal’s estimated value, the Tenderer may be requested to confirm the tendered price or respond to questions regarding particular aspects of the Tender Response.  The Tenderer may also be requested to provide written confirmation that the requirement and contractual obligations relevant to the Supplies are fully understood.  

The Principal may, at its discretion, either:

a) proceed with the evaluation of the Tender Response; or

b) where the is evidence that acceptance of the Tender Response may result in an unacceptable contract outcome or pose a substantial risk to the provision of the Supplies or the sustainability of the Tenderer, declare the Tender Response inadmissible further for assessment.

6.3. Competitive Neutrality

Government owned businesses, Local, Territory, State and Federal Government agencies and authorities responding to this RFT must submit two prices against each item in the pricing schedule.  One price is to be the tendered price offered and the other being the adjusted competitively neutral price.  The competitively neutral price is to be prepared in accordance with the Northern Territory Government’s Competitive Tendering Guidelines.  

A copy of the Guidelines is available from: 

http://www.dob.nt.gov.au/business/tenders-contracts/legislative_framework/tendering-contract/Pages/competitive-neutrality.aspx
7 Conflict of Interest

For the purpose of this clause a “Conflict” means any matter, circumstance, interest, or activity affecting the Tenderer (including the officers, employees, agents and subcontractors of the Tenderer) which may or may appear to impair the ability of the Tenderer to perform any contract resulting from this RFT diligently and independently. 

Tenderers must declare any Conflict in their Tender Response.

Tenderers must not place themselves in a position that may, or does, give rise to a Conflict during the RFT process.

If at any time during the RFT process, a Tenderer is aware that an actual, potential or perceived Conflict exists or may arise, that Tenderer must immediately notify the Principal.

If a Conflict exists or arises during the RFT, the Principal may:

a) declare the Tender Response inadmissible for assessment;

b) enter into discussions to seek to resolve the Conflict; or

c) take any other action it considers appropriate.

8 Panel Period Contract

If so stated in the Annexure, the Principal may establish a panel of suppliers for the provision of the Supplies. 
9 Local Development

The NT Government is committed to supporting businesses that use local contractors and suppliers and hire and train Territorians.  Tender Responses must include information on Local Development and Value Adding as described in Part 1 and Part 2.  
10 Signing Documents
The Tenderer must sign its Tender Response as indicated below:

a) If the Tenderer is a company:

a. with its common seal, and the fixing of the seal witnessed by:

b. two (2) directors of the company; or

c. a director and a company secretary of the company; or

d. for a proprietary company that has a sole director who is also the sole company secretary – that director; or

e. without its common seal, if signed by:

f. two (2) directors of the company; or

g. a director and a company secretary of the company; or

h. for a proprietary company that has a sole director who is also the sole company secretary – that director; or

i. by being signed by a person or persons authorised  by the company to bind it in contract.  In such circumstances a copy of the authorisation must be submitted with the Tender Response.

b) In the case of a firm (including a firm trading under a business or trading name and a partnership):

a. by signature of each proprietor of the firm; or

b. in the case of firms having more than five (5) proprietors, by signature of the proprietors authorised to bind the firm in Contract.  In the case of the later evidence of the authority of those proprietors to bind the firm may be required by the Principal.

Where the Tenderer is lodging its Tender Response via the Quotations and Tenders Online eLodgement Service, there is no requirement to complete the "signature" block on the Declaration by Tenderer form.

11 Lodgement of Tender Response 

11.1. Lodgement 

Unless otherwise directed by the Principal, Tender Responses must be lodged using one of the following methods:

a) originally signed documents, via prepaid post, directed to the postal address stated on the cover to the RFT, in accordance with the requirements as to numbers and original signing as further described in Part 1 and Part 2; OR
b) electronic copies of documents, via:

(i) facsimile, directed to the facsimile number stated on the cover to the RFT; or

(ii) electronically, using Quotations and Tenders Online eLodgement through the address stated on the cover to the RFT; 

AND IN ADDITION TO THE ABOVE, hard copy originals of the signed:

(iii) Part 2 – Application for Inclusion (one only); and

(iv) Part 3 - NTLSL Deed (two signed originals)

must be delivered to the AGD at the address stated in clause 7.2 of Part 1 - Important Information and Guidance for Applicants, to arrive no later than 2.00pm on Friday 26 September 2014.
Failure to comply with the above requirements will result in the Tender Response being declared inadmissible for assessment. 
The Principal will assess admissible Tender Responses received pursuant to clause 10.1

 REF _Ref396226435 \w \h 
a) (all originally signed documents) on the basis of those original Tender Responses.  

For admissible Tender Responses received pursuant to clause 10.1

 REF _Ref396224548 \w \h 
b)

 REF _Ref396226497 \n \h 
(i) or (ii) (electronically lodged copies), the Principal will make initial assessment of Tender Responses on the basis of the electronic copies received, however will not make any final determination of a Tender Response until and unless the original hard copy documents required under clause 10.1

 REF _Ref396224548 \n \h 
b)

 REF _Ref396226838 \n \h 
(iii) and (iv) are received within the required timeframe set out in that clause.
If, for any reason, a part of a Tender Response (excluding the pricing schedule(s)) becomes corrupt, illegible, inadequate or incomplete as a result of transmission or storage, the Principal may request an additional copy of the Tender Response.

If, for any reason, the pricing schedule(s) contained in a Tender Response becomes corrupt, illegible, inadequate or incomplete as a result of transmission or storage the Tender Response may be declared inadmissible for assessment.
The Principal may request additional or clarifying information from Tenderers, in addition to anything provided in a Tender Response, in accordance with the processes set out in Part 1 and these Conditions of Tender. 
11.2. Inadmissibility

Unless otherwise specified, Tender Responses provided to the Principal using a method that is not specified in clause 10.1, including but not limited to orally or electronically will be declared inadmissible for assessment.

Tender Responses provided directly to the Principal by hand or post (including by a commercial courier service) may be declared inadmissible for assessment.

11.3. Closing Time and Date

The RFT will close at the time and on the date stated on the front cover of the RFT.

11.4. Late Tenders

Subject to the following paragraph, Tender Responses are to be received, in full, by the time and date for closing of the RFT.
In respect of Tender Responses lodged electronically pursuant to clause 10.1

 REF _Ref396224548 \n \h 
b), originally signed hard copies of documents may be lodged after RFT close, in accordance with the timeframe and requirements specified in that clause.
Failure to lodge a Tender Response, or part thereof, before the time and date for closing of the RFT may result in the Tender Response being declared inadmissible for assessment.

12 Admissibility

Unless otherwise specified, if a Tenderer fails to comply with a requirement as set out in these Conditions of Tendering, their Tender Response may be declared inadmissible for assessment.

In determining whether a Tender Response is admissible for assessment the Principal will consider:

a) whether admitting the Tender Response will compromise the integrity of the tender process;

b) whether the Tenderer has or is likely to gain an unfair advantage;

c) reasons for the Tenderer’s failure to comply with a requirement;

d) whether the Tender Response is capable of assessment;

e) whether the Tender Response was mishandled by the Principal or a third party; and

f) evidence of unfair practices.

13  Ownership of Documents

This RFT is, and will remain, the property of the Principal.  It may only be used for the purpose of preparing a Tender Response.

All Tender Responses become the property of the Principal upon submission and will not be returned to Tenderers. 

By lodging a Tender Response, a Tenderer licenses the Principal to reproduce the whole or any portion of the Tender Response for the purposes of the conduct of the RFT, including assessment, clarifications, resultant contract negotiation, contract management, and anything else in relation to these purposes.

Nothing in this clause changes or affects the ownership of copyright or other intellectual property rights that may subsist in the Tender Response.

14 Changes to the Conditions 

14.1. Conditions of Tendering

Tenderers are not permitted to request changes or propose alternatives to these Conditions of Tendering.  Any Tenderer who proposes a change will be requested to withdraw the change in order to comply with the Conditions of Tendering.  If the changes are not withdrawn the Tender Response will be declared inadmissible for assessment.

14.2. Conditions of Contract

Tenderers may not request changes to the Contract, or propose alternative conditions of contract.

A Tender Response requesting changes to the Contract, or proposing alternative conditions of contract will be declared inadmissible for assessment.

Nothing in this clause affects the Principal’s right to negotiate with one or more Tenderer as provided for in this RFT.

15 Tender Assessment Criteria

Selection of successful Tenderers will be based on an assessment of Tender Responses against the tender assessment criteria specified in the Annexure, as further detailed in Part 1 (and in particular, clauses 4.2 and 4.7).

An example of the types of considerations that may form part of each criterion are set out below.

a) Capacity:

a. Performance history including experience in providing similar Supplies and the extent to which previous undertakings were achieved.

b. Standard and quality of Supplies previously provided.

c. Extent of supervision previously required.

d. Disputes and claims history.

e. References.

f. Safe and fair workplace record.

g. Ability to manage the provision of the Supplies within timeframes specified.

h. Vulnerabilities to completion timeframes.

i. Ability to provide the Supplies including the experience and capacity of nominated personnel or subcontractors.

j. Risk.
k. New technology.

l. Alternative solutions.

m. Those criteria that are considered relevant to the nature of the Supplies being sought.  Scope Specific Criteria could include, but are not limited to, environmental issues or requirements, technical requirements and specific experience and expertise applicable to the Supplies required.

b) Local Development and Value Adding:
(noting that no qualitative assessment of Local Development and Value Adding will be made at the time of this RFT process. Local Development and Value Adding criteria will be assessed in respect of individual successful Tenderers, as part of the order process for specific legal services.) 

a. Enhancement of industry and business capability in the Northern Territory.

b. Improved capacity and quality in supply or service response.

c. Accredited training programs currently supported by the Tenderer or that will be supported or utilised in providing the Supplies.

d. Proposed level of usage of apprentices and trainees in providing these Supplies.

e. Proposed number of jobs for Territorians that will be supported or utilised in providing the Supplies.

f. Proposed level of involvement of local Indigenous enterprise on these Supplies.

g. Regional development opportunities.

h. Any Northern Territory research and development proposals being undertaken or proposed by the Tenderer.

16 Conduct of the Assessment

16.1. General

For the purpose of the assessment, clarification, negotiation and reporting of this RFT the Principal may disclose information acquired or developed during the assessment process (including a copy of the Tender Response) to Ministers and other Government representatives, consultants, advisors, other Agencies and statutory authorities in order to comply with obligations, exercise rights under this RFT and enable effective management or auditing of the Principal’s activities.
16.2. Clarification and Additional Information

The Tenderer may be called upon to clarify information contained in their Tender Response or to supply information in addition to the Tender Response to demonstrate to the satisfaction of the Principal that the Tenderer has the ability to provide the Supplies.

The Tenderer must within the time specified comply with any such requests.  Failure to submit any or all of the information required, in the time stipulated, may result in the Tender Response being declared inadmissible for further assessment.

16.3. Security, probity and financial checks

The Principal reserves the right during any part of the assessment of Tender Responses to perform such security, probity and financial investigations and checks as the Principal may determine are necessary in relation to Tenderers, their employees, officers, partners, associates, subcontractors or related entities and their employees, officers and subcontractors.  These checks may include (without limitation) ascertaining in relation to each Tenderer:

a) security;

b) financial viability and stability;

c) managerial and technical capacity; 

d) corporate history;

e) significant litigation (past, present or pending); and

f) any other matters the Principal considers relevant.

Tenderers must, at their cost, promptly provide the Principal with such information or documentation that the Principal requires in order to undertake such investigations or checks.  

The Principal may declare a Tender Response inadmissible for further assessment if the Tenderer does not promptly provide all reasonable assistance to the Principal in this regard or based on the outcomes of the investigations or checks.  

17 Negotiations

(a) The Principal may engage in detailed discussions and negotiations with one or more Tenderers.

(b) The selection of Tenderers under this clause does not bind the Principal to a contractual relationship and is not an indication that the Tenderer will be successful.

(c) The result of any successful negotiations will be incorporated into the Contract.

18 Notification of Acceptance

The Principal will not be bound to accept the lowest or any Tender Response.

The successful Tenderers will be notified in writing on the completion of the RFT process (‘Notice of Acceptance’) 

Unless otherwise specified, the Notice of Acceptance forms a binding agreement between the Principal and the successful Tenderer on the terms set out in the Contract.  The Notice of Acceptance will, at the Principal’s discretion, be issued by pre-paid post, facsimile or email to the address stated in the Tender Response.

A Tenderer should not act on any representations or statements made by the Principal, its employees or agents prior to the issue of the Notice of Acceptance.

The Principal may publish details of the successful Tender Response, including the name of the Tenderer, estimated value of the contract awarded over a 12 month period, and a description of the Supplies.

19 Unsuccessful Tender Responses

Unsuccessful Tenderers will be informed in writing of the outcome of their Tender Response at the conclusion of the RFT process.

Tenderers may request a debriefing as to why their Tender Response was unsuccessful.  This is for the purpose of assisting Tenderers to improve their competitiveness for future tenders.

Information will be confined to discussion of the Tenderer’s Tender Response and under no circumstances will information relating to another Tender Response be disclosed.
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