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Changes to Defamation Law - Defamation Reform - Fact Sheet 3 (Serious Harm)
[bookmark: _Toc15286907][bookmark: _Toc15286861]New threshold of “Serious Harm”  
With the commencement of the Defamation Legislation Amendment Act 2025 (NT) (the Act) on 11 August 2025, comes a new threshold of harm that the alleged defamatory material must cause for it to be considered defamatory. 
Prior to the commencement of the Act, the aggrieved person had to prove they had suffered material loss as a result of the defamatory material. This threshold is low, meaning so long as the aggrieved could display some loss was suffered, the threshold would be met.  
As a result, across Australia there have been lots of trivial defamation claims that have been taking up the court’s time and limited resources. These claims generally take a long time to resolve and often cost more in court and legal fees than the amount of damages that are ultimately awarded if an aggrieved person’s claim is successful. 
To address this issue the new “serious harm” test has been introduced so that only claims that involve serious harm to a person’s reputation will be heard by the court. 
What is “serious harm”?
Serious harm is not defined by the Act. It is up to the judge to determine on the facts of each case whether serious harm to the aggrieved person’s reputation has occurred or is likely to occur.
Hurt feelings or perceived harm will not be enough to establish serious harm. Tangible harm to the aggrieved person’s reputation (or the likely occurrence of such harm) must be proved for the serious harm threshold to be met.
In other States and Territories in Australia, where the threshold of serious harm test is already applied, the Courts have relied on a number of factors to determine whether serious harm has occurred. These include but are not limited to:
· The audience of the publication, the number of recipients and their geographical placement;
· The recipients’ interpretation of the publication and whether the publication resulted in recipients having a diminished view of the aggrieved.
· Whether the recipients had prior knowledge or awareness of the aggrieved person’s reputation and what that was.
· The extent of the publication’s distribution, including any instances of republication or repetition;
· The format of the publication and how this affects the perceptions and interpretation of the publication’s content e.g. whether the publication occurred in a reputable newspaper or a social media post and what impact this had on the recipients’ views of its contents.
· Whether the harm suffered is transient or temporary.
· The timing of the publication and its duration.
Who must prove serious harm has occurred?
The aggrieved person who claims they have been defamed must prove that serious harm to their reputation has occurred or is likely to occur due to the publication of the alleged defamatory material. 
What happens if serious harm has not been proven? 
 Defamation cannot be established unless the publication of the alleged defamatory material has caused serious harm. 
If the “serious harm” threshold is not satisfied, there can be no legal action in defamation and the proceeding before the Court will be dismissed. 
When can “Serious Harm” be determined? 
The Court can make a ruling on if serious harm has occurred, or is likely to occur, before a trial for defamation commences. 
This ensures that cases that do not meet the threshold are dismissed at an early stage without unnecessary costs to the parties and the court.
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