Changes to Defamation Laws - Fact sheet 4
Changes to Defamation Law
[bookmark: _Toc15286907][bookmark: _Toc15286861]Who is liable for Defamation
To be liable for defamation, a ‘publication’ of defamatory material must have occurred. 
What is a Publication? 
A publication for the purposes of defamation can be to one person or many and can occur via almost any mode of communication – e.g. spoken words, audible sounds, written or printed matters (including emails or posts on social media), drawings, photographs, or broadcast or telecast displays. 
Who is a publisher?  
A publisher of defamatory material is the individual or entity (for example, a company) that published or re-published the defamatory material. 
Where can a Publication occur? 
Given the breadth of what constitutes a ‘publication’, the location of the ‘publication’ can be varied. 
Effectively, the place a publication has occurred for the purposes of defamation, is the place where the communication of the defamatory material is received. This may be in a newspaper, on a billboard, on an online platform or website, over email or on the television. 
Liability of Digital Intermediaries
With the ever-evolving landscape of technology, the question has arisen as to who is the ‘publisher’ of defamatory material as it relates to online platforms? Can a search engine, such as Google, be a ‘publisher’? Can a Facebook page community host be a ‘publisher’ even where the post which contains the defamatory material was not made by them personally? 
The Defamation Legislation Amendment Act 2025 (NT) (the Act) has clarified this point.
The Act refers to ‘digital intermediaries’ which are virtually any digital platform, including social media platforms, review websites, search engines (such as Google) and members of the public that host community Facebook pages. 
A digital intermediary can be a publisher and liable for defamatory material where they play an active role in the publication of the defamatory material. 
For example, a digital intermediary may be liable for defamation where:
· a search engine (e.g. Google) sponsors an ad that publishes defamatory material; or 
· a Facebook page community host receives a complaint about a post that publishes defamatory material but does not remove the defamatory material. 
Exemption from liability in certain circumstances
The Act provides an exemption from defamation liability to digital intermediaries whose role is limited to providing certain services, and search engine providers, who play only a passive role in the publication of material (for example search engine providers in relation to organic search results that are provided by an automated process and that have not been promoted or prioritised by the search engine for payment).
The Act also provides for a new innocent dissemination defence to defamation for digital intermediaries in certain circumstances: see https://agd.nt.gov.au/media/docs/law-reform-and-reviews/defamation-reform-fact-sheet-5.DOCX 
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