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1 EXECUTIVE SUMMARY

The lndependent Review of the Health and Community Services Complaints Act

(HCSCC)'has been conducted by a Steering Committee appointed by the lvlinister for

Health and Community Services in December 2002 and is the culmination of over

fifteen (15) months work,

The Terms of Reference as approved by the Minister involved:
r examining the effects and aperation of the Act since commencement;
. comparing tne operation of the Act with similar legislation in other jurisdictions;

. determining the effectiveness of the current model;
r determining the appropriateness of existing practices and procedures in the Act;

and
o recommending any amendments to the legislation that might further improve its

effectiveness and 
-eficiency 

and enhance its workability to ensure its relevance to

current and future needs of the Territory.

HCSCÇ strengths lie in its existence as a low cost and free complaint resolution

scheme that iJan alternative to the couÌ1s. HCSCC has the support of providers, users

and consumer organisations, which is essential to its role as a government funded

scheme. lts processes are considered to be fair and jusl, and there is a high lovel of

respect for its work by providers and users alike.

The five benchmark areas considered by the Steering Commlttee were accessibility,

independence, fairness, accountability, efficiency and effectiveness' The Final Report

is arranged so that Chapters cover each of these areas.

1,1 OveRvlew oF F¡NDlNcs

The Steering Committee examined the current model and concluded that it provided an

independenl just, fair and accessible mechanism for resolving complaints. However

they identifieci a number of amendments which, if implemented, would improve the

efficiency, effectiveness and accountability of the model. The most significant of these

arel

1.1.I Accessibility/EtficiencY

Rec 7: Community 9ervices
The definition of Community Services be expanded to include most major categories of

community seruices, with the exception of child protection services.

1 .1 -2 Accountability/Effectiveness

Rec l0: Own [illotion
Çonsideration be given to the Commissioner having "own motion" powers.

Eecl3: Unregistered províders
The Commissioner be given more power to deal effectively with unregistered provlders

Such powers to include the ability to make enforceable determinations.

Review of the
NT Health and Community Services Complaints Act (1998) 2003
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1.1.3 Fairness/lndependence

Èec 17' 1g and rg:..,commyntlv visttor schemelAdvocacy serviceEstablishmenr of 
.eirher un inJàpun;:?i óil;rîñivî*i,"ís.nem* or an Advocacy

,iii,i ; f; :ffi hr,i i1$ :l,rm lïj:'i äuä n"'' Ju,i'¡i, ¡ 
" d ¿ r il;; ü i iå e p e n ce n t, y

1.1,4 Ëfficíency/Effectiveness

lac 20 - TJ: procedural amendments
The steering committee g"n"Ëiry endorsed the current complaints rnodel aseffectively meeting its objectÍie*. ¡t ñ"" atso satisfieo trrt the model was independent,Just and fair and that it was effecti* in ptó*ãr'-nä"ilrä'i*olution of complaints, and Ínpromoting broader 

, 
service imprwernent outðomes iro* individual complaínts.However the steering cotntrtiáã saw the need for â number of proceduraramendments to irnprove ttle efflciency and effectivÀÀ.u. 

"r 
the current model. These

::::ir:"oari11¡ T di*:u**30lore rut¡y d òh;pieiãïno torat 54 in number.
The most signíficant of these are:

' Name change: 
. 
The narne of the Act. b.e changed and for it to be known as thecommunîty and Health services Co mplaints¡áränã ihu p"rron responsibre for the

äilf,tr fl"HiÊåå?Ëll'"wn 
as it'* ico'm,;ùv;i 

Håarth s"Ã-å; c"mpraints

' Discretionary Powers: Greater fle-vibility be given to the commission to informallyresolve complaints by allowing the commi.rioËãiJi*.àtion to Ìncrease the numberof days to asses. a óomplaini and providing thã cðümissioner with an addirionaloption to informaty resorve u .orpråint,rroügË m"a-iuiion. (Rec 28, pg and s0)' lnvestígât¡ve powers: To allow the commiuË¡onrt tolïvestígate issues raised in awithdrawn complaint where it t"¡*t. significant ¡ssues'relating to safety, health orthe pracrice 
"^á 

p;;¿*äùr;;;'ñvider, 
{Hec 38}' Mentors and uTryttlt ro proviie-greater flexibility to the commission in engagingmentors and experts to provide opiriion ano assista'nåã às ,.quired. (Hec 99 _ 4g)' Fleview commfttee: To ;mprová the functioninö ot'ti,u neviu*'co*mittee byprovidtng for "arternative mem'bers';, ailowing ioi;;*;ers to be appointed for threeyears, ailowing experlise to be co-ôpted ajr.quir*a,-ñroviding for the payment ofsitting rees and esiabrishing timeiianieii"iìr.,..ìöäil f,,o".rr, (Hec so _ oz¡r Absolute privirege: To prävide ',absorute privitege; loinv person making acomplaint, or referring a óompfaintto tne cårnris""tnl1äec oa¡

"1.2 FUND¡NG

Ïhere were concerns regarding accessibility and the shared commíssion/ombudsmanroles which are discusseo in õrtapìãr-e. ih* stu.i¡ñö òämmittee acknowredged rhecornmissioner's concerns that nroaùlr. initiatives t,, i,iprou* the effectiveness of themodet have been rimjred by inadequ;t" il;ji;;:î;;;i.ä,.,ìpre, in raising awareness orrights and responsibirities ffirg,i-;r*rr, proiiders and consumers of services, thedevelopment of thp Çode o"r- iãan' 'rrd -càmìunity 
seru*es Æþhrs and'qesponslb/rTies has been an inu*luaürl document. nô*ruur, the $teering Çomrniüeewere conÇerned ttl-1,lack, of funding hao comfeleJ'in* commission ro f'cus on

;:#il:[tffi"J:X3lJå[er 
than the iriportannask ài p.'oting thå-cooe ror users,

NT Heatth and commuroli#inittÏompruint" Aot (tee}) eoosc



A number of the recommendations require funding if they are to be implemented.
Chapter 10 provides an estimate of funding requirements which cover:

. lmproved education, access and awareness activities by the
Cornmission throughout the Territory (Rec 4,9, 15, 16 and 23) $85,000

a

t

tmproved administrative arrangements for the Review
Committee. (Fec 60,61, 62)

Expansion of jurisdiction and services (Rec 7, 17,78 and 19)

$6,500

m21.q0o
Total $412,500

1,S Co¡¡clustot¡

The Heatth and Corympyly.S.ervice1 Complaints.,Acf has been effectíve since it
commenced operation in íä-Sg- The Heview Committee haè concluded however thal
its effectiveness could be enhanced by broadening its jurisdiction, expanding its

investigative function, providing greater fÍexibility to resolve complaints informally and

providiñg greater opporlunities- to undertake access and awareness initiatives

th roughout the Territory.

lf this increased effectiveness ls to be achieved then a commitrnent will need to be

rnade by the Minister to provide the Commission with additional funding as identified in

this report.
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2 LIST OF HECOMMENDATIONS

2.1 Revlew pRocrss

1' Further reviews of the Act be scheduled every five years as required þy the Act and
adequate funding be provided by governmeni to underlake the revíew. ipg eo)

2,2 RECoMMENDATIoNS HELATING TO THE cuRRENT AcT's EFFEcTIvENESs

2' The Code of Health and Community Services Rights and Responsibilitíes be
reviewed to take into account;o revisw submissions relating to more equitable treatment of províder rights in the

Code; and

' promoting understandlng by Aboriginal peopte. (pg Sz)

e. 
' 
rhai the cooe âtso be'reviewed whenever the Act is reviewed. (pg sz)

4. ïnat suttic¡ent budget be avallabte for:r pr€pâl'âtion of materials about the Code in appropriate formats and media;r 
legu.lar reprinting and distribution of the Code to providers across the Northern
Territory; and

' annual access and awareness visits to alt major Northern Territory cenfres and
fo'prescribed provlders. (pg 57 - 5g)

5. That the Commissioner write annually to provider organisations promotíng the
existence of the Code, its use in staff training and oriäntation proirams, an¿ ¡n
intèrnal comptaints handfing systems. (pg 5a) 

v -

2-3 REcoMMENDATToNS HELATTNc ro THE compLArNTs rlirooEl

6' That the definition of health Services be expanded to include services to a
deceased person. (pg 61)

7 ' Ïhat the definition of 
-comrnunity services be expanded to lnclude most rnajor

categories of community services, with the excepiion of child protection services
and that "community selices" be defined in regitations as at Appendix 11.6, (pg
64)

8. That the commissioner's current powers and Tunctions be retained. (pg 66)

9. That adequate resources and funding be provided to ensure that the Commissioner
can address the broader promotional and systems improvement functions and roles
as required under the current Act. {pg 66)

10.That the Minister declde on which of the following,,own Motion,,options he
suppons for inclusíon in the revised legislation:
a) No change
b) sirnilar to section 16 of the ambudsman (Northern Territory) Actc) Similar to the amended Police provisions associated with the review of the

Ombudsman (Norlhern Terrìtory) Act

fleview of the
NT Health and Communlly Services Complaints Act (lggg) zoog



d) símilar to sections 59 and 60 of the Nsw Health care Çomplaínts acte) A combination of c) and d) (pg 7g - 74)

11. That if "Own Motion" powers are supported, the following additional provisions
should be íncluded:

' The Commissioner, where reasonable, should bo required to give consideration
lo the effect on individuals or providers about possi'ble impliðations of an own
motíon invostigation; andt Ïhe Commissioner, where appropriate, should be required to access relevant
expert opinion or menloring advice in undertaking the own rnotion investigation.
(Pg 7a)

12. Option 1 (preferred option)
Ïhat the Commissioner retain recommendatory, ralher than determinative powers.

OR

Option 2 (Not þrefeifëd).'.
That the Commissioner be provided with determinative powers for use as a last
!ryort when providers do not cooperate with the complaints process findings. (pg
77)

13'That lhe Act be amended in ordor to deal more effectively with unregistered
providers by:
r providing for the enforcement of determinations mada by the Commissioner,

where due process has led to the determinatíon that the quality of servíce
provlded by unregistered providers has lallen below acceptabie stándards and
constitutes unreasonable risk to public health and safety.

' providing the Commissioner with the power to enforce orders compelling
unregistered providers to underlake relevant training or education or to refund
fees and costs charged to the complainant;r requiring the unregistered provider to. attend at, or participate in, proceedings
where such an order is being contemplated. (pg B0)

14.That' providing a sígníficant publîc health or safety issue or a significant concern
regarding the practice 9nd procedures of a provid'er has beon cõnfírmed through
due process, the Act be amended to provide lhe Commissioner with ,namiñg,
powers in relation to both registered and unreglstered providers. (pg gs)

15- Thât the Act be amended lo ernpower the CornmÍssion to work with professionat
Associations of 

. 
unregistored providers to implement appropriate complaints

handling mechanisms. (pg 84)

16, That the Act be amended to require that members of Professional Associations of
unregistered providers implement appropriate internaI cornplaints handling
mechanisrns. (Pg 84)

17'That the Act be arnended to trial the establishment of either an independent
Community Visitor Scheme or an Advocacy Service or a combination of both. Such
a service to be:

' adequately resourced and funded to allolv for the three year trial;
' administered by the Cdmmissioner for Health and Communily Services

Complaints;and

Review of the
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a delivered
(Ps s3)

indþpendently through appropriate community based organisations

in relation to the18.That the cómmlssion's coordination/administration role
Comryunity Visitor/Advocacy Service include:. contracting appropriate service providers;e monitoring the delivery of the service by the independent providers;r fiÌânâging the selection of Advocacy/community visitors;r preparing protocols for use by service providers; and. coordinating the delivery of training and suppofi to the selected

advocates/visitors. (pg 98)

19. That the trial scheme be based on the following principles:o seeking to identify and resolve problems and complaints at the lowest possible
level;

' striving for a positíve and respectful approach to working with service providers;r commitment to an empowerment advocacy framework;r prioritising advocacy services to those who are least in a position to advocate
for ihemselves. (Pg gS)

2.4 ReconnueruDATIoNS RELATING To PFAcTIcEs AND pHocEDURËs

20. That the name of the Act be changod to "Community and Health Services
,Complainls Act." (pg 94)

21. That the title of the.qqrsgl clrarged with responsibility for the working of the Act, be
the'community and Health servicescomplaints ombudsman.,, (rg sõ¡

22. That current provisions aimed at.ensuring that users of health and communily
services are made aware of complaint resolution mechanisms be retained. (pg g6)

23. That the Commission be provided with adequate resources and funding to develop
and implement an appropriate communication strategy, distribut" u coñ-,prehensivb
and culturally appropriate range of promotional materiäis, and to undertake adequate
on-going awareness raising activitíes. (pg g6)

24. That the Act be amended to clearly obligate both registered and unrogistered
providers to establish internal complaints tranOting processes and to promote them in
conjunction with relevant external complaints tranãúng rnechanismu. tpg SO)

25' That the Act be amended to allow the Commissioner to consider the best interests of
the consumer over those of the complainant, if the interests conflict and to inform the
parties. (Pg 9s)

26. That the Act be amended to enable a person who has attained the age of 16 to
determine whether he/she wishes to be iepresented in regard to a comfiaint and, ù
so, by whom. But if it can be demonstraied that he/she lacks capacity and is not
acting in his/her best interest then the Commissioner can accept representation from
a person who can demonstrate sufficient interest in the complaínt such as a parent or
guardian. (Pg 9S)

Review of the
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27. Ïhat the Act be amended to allow the Commissioner to accept simple and
straightforward complaints via the internet or by e-mail and other electronic media
such as the facsimile machine. (Pg 9g)

28. That the Act be amended to require the Commissioner to assess the complaint in 60
days after receiving it, or within such longer periods as may be necessary to
accommodate any delays that may occur whilst the Commission or another person
takes steps required under the Act, or whilst the Commission is undertaking
preliminary inquiries. (Pg 102)

29. That the Act be amended to require that all parties to the complaint are inforrned
when an exlension is granted. (Pg 104)

30. ïhat the Act be amended to:
r providê the Commissioner with an additional assêssment option to informally

resolve a complaint through mediation;
r ensure the mediation process is privileged and confidential;r provided all mediation parties agree, allow relevant inforrnation on agreements

reached in mediation to be provided to the relevant Professional Boards and to
the provider organisation; and

n require that the informal mediation process be undertaken within a 60 day tirne
period. (Pg 104)

31.That the Act be amended by adding an additional subclause under 512(1)(j)(iv) to
read "use reasorrable endeavours to encourage the parties to resolve a complaint
whero appropriate'. (Pg 104)

32. That the Act be amended to explicitly require a provider to provide the following
when applicable and as and when requested to do so by the commission:
r a written response to the issues of complaint;

' medical records;
r patient information;
. modicalopinions; and
r other information or documents. (Pg 106)

33. That the Commíssion consult with the Department of Health and Community
Services to determine appropriate and reasonable protocols for establishing the
identity of complainants and consumers. (Pg 106)

34. That the Act be amended to allow the Commissioner to take no further action on a
complaint where, in the opinion of the Commissioner, a reasonable explanation has
been provided. (Pg 107)

35. Ïhat in the event of such a decision being made, the complainant be advised that
lhe decision may be reconsidered in the event of further substantial evidence
becoming available to support their issues. (Pg 102)

36. Any additîonal information must be provided by the complainant within 60 days of
being notified of the Commissioner's determination to take no further action, (Pg
107)

Fleview of the
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37. That the Act be amended to allow the Commissioner to decline to take action on a
complaint if there is another body appropriately empowered to deal with it at
substantially the same level as the Çommission. (pg 1Og)

38' Ïhat the Act be amended to allow the Commissioner to investigate issues raised in
a withdrawn or abandoned complaint, where the complaint raises significant public
health and safety or public interest issues, or significant questions as to the
practices and procedures of the provÍder. (pg 1 10)

39. That a general provision be included in Miscellaneous Provisions of the Act to
authorise the Commíssioner to obtain information, an explanation or assistance
from a Professional Mentor, as and when required. (pg 11Aj

40' Ïhat the following requirements for engaging and working with Professional
Mentors be incorporated into the mentoring piovisions:o lhat every attempt be made for them to be sourçed through the relevant

Professional Board/s and or Colleges and Associations;r that their role will be to assist the officer dealing with a complaint to understand
the issues of complaint;

r that they will be required as far as possible to base their advice on exisTing
relevant and approved standard treatment protocols/guidelines/clinical care
pathways and referenced scientifíc informatíon;e that material provided to the mentor may be de-identified;r that the parties wíll not be made aware of the identity of Professional Mentors.
(Pg l ta)

41. That Sectíon 52 of the Act be amended and incorporated into the Misceltaneous
Provisions (Part 10) as a general provision allowing the Commission to obtain an
expert report at any stage of the complaint process. (pg 1lS)

42. Any such expert reporl is to be utilised only for a purpose under the Act and is not
to be used in any other proceedings excepf where a matter is before the Board. (pg
1 r3)

43. That the Act be amended to support the principle that, wherever possible, Experts
selected to provide an opinÍon in relalion to a complaint, be from the same field of
expertise as the profossíonal beíng complained about or have quallfications
relevant to the issues of complaint. (pg 1 1a)

44. That the Act be amended to allow, in exceptional circumstances, for information
obtained during conciliation, to be provided elsewhere, only with the consent of all
parties and the approval of the Cornmissioner. (pg 1,l5)

45. That..new provisions relating to disclosure of information obtained during
conciliation define "exceptional circumstances", and clarify the purpose of furThei
disclosure as being to assist in effective complaints resolution. tpb I i sl

46. That the current powers and functions of conciliators be retained and the Act not be
amended to explicitly provide Concílîators with the power to take action as
necessary to successfully conciliate a complaint. (pg 116)

47' That the Act be amended to require that, where an individual provider is named in
the complaint, that the named provider must be:
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' informed about the comptaint and actively encouraged to respond to the issues
of complaint where applicablo; and

' where conciliation is agreed, g¡ven the option of attending conciliation along
with the appointed provider representative of the organisatioñ. (Pg 1 1B)

48' That the Act be amended to explicitly allow information obtained during the course
of conciliation to be provided to an expert, provided all parties to thJ conciliation
agree. (Pg 119)

49' That Section 97, relating to preseruation of confidentialíty, be arnended to include
Experts as persons involved in the administration of the Abt, (pg r 19)

50. That the Act be amended to ensure that the Commissioner, during an investigation,
has the power to obtain any object that may be required as part õf tnat
investigation. (Pg 1 A0)

51' Ïhat the Act be amended to provide the Commissioner with the power to re-assess
a complaint at any stage to determine how to deal with it more appropriately. (Pg
121)

52. That, pending changes arising from the Omnibus legislation, only minor changes be
made to provisions relating to professional Boards. (pg lZA)

53. That the Act should be amended to provide a Registration Board with the ability to
refer a complaint back to the Commission. (pg lAA)

54, That the Act be amended to give immunity and protection to a person whose
grievance to a Registration Board, or any other body, is notified to the CommissÍon.
(Pg Pa)

55. That the Act be amended to givo Ímmunity and protection from civil action to a
person whoso complaint to the tommission is referred on by the Commission to
another body. (Pg 125)

56. That persons appointed to the Review Committee under Section 78 (3) be
amended to include:
. that one of the provider representatives will reprosent the interests of

lndigenous providers;
. that one of the consumer representatives will represent the interests of

lndigenous consumer. (Pg 126)

57. That the Act be amonded to allow for the appointment of alternative members for
when permanent members are unavailable. (Pg 120)

58. That the Act be amended to allow the Review Committee to co-opt relevant
expertise as requÌred, (Pg l26)

59. That the Act be amended to specify terms of appointment and grounds for
dismissalfor Review Çommittee membership. (pg 126)

60. That the Act be amended to require that each Review Committee member, or
alternate member, who is not a government employee, receives an agreed sitting
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fee, with all travel and other disbursements met, subject to guidelines issued by the
Minister. (Pg 127)

61. That the Act be amended to provide designated administrative support and budget
to support the effective operations of the Review commÍttee. (pg 1ag)

62' That budget and support for the Review Committee be provided through
consolidated revenue by, orthrough, the Minister's office. (pg 12g)

63- That the Act be amended to provide a time limit of 60 days after notification of a
determination on a complaint, for a request for a review of the complaint process to
be lodged with the Review Committee. (pg 1Zg)

64. That the Act be amended to provide the Chairperson of the Review Committee with
the discretion to extend thís period for exceptional circumstances, but such
extensíons to be no longer than six months in total. (pg 12g)

65. That the Act be amended to oblige the Commission to advise complainants in
writing of their need to request a review under the Act, and of the applicable time
limits. (Pg 12s)

66. That the Act be amended to specify that the Fleview Committee must complete a
roview of a complaint within a reasonable tíme period, and no later than 6 months
from the time the request for review was lodged. (pg 130)

67. Any further extension of time to complete a review must be specifically approved by
rhe Minisrer. (Pg 130)

68. That the Act be amended to provide "absolute privilege" to any person or complaint
received by, or referred to, the Commission. (pg 181)

69' That the Act be amended to give the Commissioner the ability to serve documentç
by electronic media- (Pg 132)

70. That provisions relating to the status of the Code remain unchanged and that the
Commissioner's powors in relation to the Code also remain unchanged. (Pg 133)

71' That the Act be amended to ensure that upon approval of the Code by the Minister,
the Code must be recognised by providers and consumêrs and lhe parties must
make all reasonable efforts to adhere to the spirit and intent of the Code. {Pg i gA)

72.The Act be amended to enable the Commission to notify / consult with another
complaint handling body such as the Aged Care Complaints Resolution Schemo,
Anti-Discrimination Commissioner or the Ombudsrnan, once a cornplaint has been
received. (Pg 144)

73. That the Act be amended to ensure:
r prÊsêlvation of medical records should a health service provider move outside

the Northern Territory ;. that where medical records may be relevant to a matter raised in a complaint,
the records are not destroyed without the approval of the Commissioner. (pg
1 35)
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2.5 HEcoMMENÐATIoNs RELATING To FINANcIAL IIllPLIcATIoNs

74. That additional funding in the amount of $412,500 be made available to assist with
the irnplementat¡on of the recommendations associated with the review of the
Health and Communìty Seruices Complaints Act and that this $412,500 be made
available as follows:
r $3,000 being transferred to the Commission from the Employee Assistance

Seruice (EAS).
. $213,000 being provided direct to the Commission as additional ongoing

appropriation
. $6,500 being provided to another agency (as determined by the Minister) as

additional ongoing f unding
. $190,00 being allocated to the Commission, in the first instance, for a three

yeartrial period. (Pg 144)

75. That the implementation of the Community Visitor/Advocacy Service lapse if, after
the first eighteen months of the Director Advocacy Seruices being employed,
adequate funding has not been negotiated for this purpose with both the NT and
Commonwealth Governments. (Pg 144)

76. That, in addition to the NT and Commonwealth funding as recommended in 75,
funding ' allocated to non-government organisations currently providing
visitor/advocacy services to the community services sector (not including the NT
Mental Health Visitor Scheme) be pooled with the funds provided by the NT and
Commonwealth. (Pg 1+4)

77. That tenders be called from the non-governrnont soctor to provide a Community
Visitor/Advocacy Service throughout the Noñhern Territory and Ìhat the funding
provided as a result of recommendationsTS and 76 be used for this purpose. (Pg
144l'

78. That adequate funding (amount still to be calculated) be provided on a one-off
basis to locate at Jeast five personnel in new or already leased premises. This
funding to allow for:
. re-location costs;
¡ leasing cost per 17m2 per person; and
r fit ouT costs associated wíth partition walls, electrical and Á/C modifications,

reception counters (if applicable), furniture and equipment and toilet facilities.
(Ps 1a5)
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5 INTRODUCTION

5.1 BncrccnouNDTorHËcuRRErurAcr

The Health and Community Seruices Complaints Act (1998) (the Act) came into
operation on July 1'r 1998. Since commencing its statutory f unctions under the Act, the
Health and Community Services Complaints Commission has provided an independent
mechanisrn for the resolution of comptaints about health and aged and disabitity
services in the Northern Territory.

One of the objectives of the Act is:

(c) To develop the Code of Health and Communiry nights and
Responsibilities.

ln accordance with this objective, the Code was developed from extensive consultatíon
with providers and consumers in the Northern Territory, and was formally launched by
the Minister for Health and Community Services on August lzth ZOO{. The Code'1
provides a statement of the rlghts and responsibilities of users and providers of health,
aged and disability services. Since its approval, the Code has formed a framework
against which complaÍnts under the Act are assessed.

5.2 Rrvlew pRocESs

The Minister for Health and Community Services commissioned the review in
accordance with Section 106 of the Act:

"The minister must causô a review and report to be made on the
operation of the Acf as soon as practicable after the expiration of 2
years after the commencement of this Act and thereafter at
interuals not longer than five years.,,

The Minister approved the Terms of Reference for the review on the Zoth Novemher
2002'. As documented in the Terms of Reference, the review's scope is as follows:

a) an examinatíon of the effects and operation of the Act since commencement;

b) comparison between the operation of the Act and similar legislation in other
jurisdícfions;

c) the effectiveness of the current model;

d) the appropriateness of existing practices and procedures in Ìhe Act; and

e) the need to inlroduce amendments to further improve the effectiveness and
efficioncy of the legislation and to enhance its workability'to ensure its relevance to
current and future needs of the Territory.

dix 1'1.2
dix 11.1
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ln Decembet zoa? the Minister for Health and Community Services appointed aSteering Committee consisting of representatives of the following
organisations/de partm e nts:

. Ms Vickio'Halloran, somervillo community services (chairperson);r Health and Community Services Complaints Commíssioner or delegate;

' Executive Director, Royal Darwin Hospital, Department of Health and Community
Services;

r Department of Heatth and community services, cËo's delegate;

' Health Professions Licensing Authority / Professional Registiation Boards delegate;. Top End Division of General practitioners delegate;. lntegrated disAbility Action delegate;. Dan¡uin Community Legal Seruice delegate; and

' Aboriginal Medicaf Service Alliance of the Northern Territory delegate.

From July 1't to August 29th 2003, the Steering tommittee managed a consultation
process to canvass the ideas and opinions of government and non-governmont
providers and consumers across the Northern Territory.

In June 2003, a discussion paper was distributed to more than 100 organisations,
including complaints authorities in oÌher jurisdictions. Steering Committeä members
assísted with further promotion and distribution of the paper wlthin thoir constituency
groups.

The review was widely advertised in the Northern Territory media during July 2003.

W¡th the assistance of the Deparlment of Health and Community Services, details of
the review, along with the discussion papêr and the current Act, were ptaced on the
Health and Community Servíces Cornplairrts Commission website. Links were
established with key sites on the Northorn Teritory Government website and intranet.

D.uring September 2003, workshops were held in Darwin, Katherine, Nhulunbuy and
Alice Springs. The workshops were attended by government and non-government
health and community services providers, and consumers and advoca=cy groups.
Participants provided valuable insÍght into the effects and operations of the Act.

ln September 2003, the Minister for Health and Community Servlces approved the
inclusion of an Australlan Medical Association representative on the Review Steering
Committee. As the review process moved ínto its final phase, there were also changeã
to Steering Committee nominations by the Aboriginal Medical Services Ailiance of Ine
NT and the two Department of Health and community services positions,

The review received 24 submÍssions3. The submissions were analysed in
September/October 2003, and complemented by further research on key issues. Other
sources of information, such as the 2002 Bansemer Review into the Deparlment of
Health and Community Services, were also considered to gain further insight into
issues raised during the consultation phase.

The Steering Committee managed the preparation of this paper based on the feedback
received during the consultation process and relevant research.

t A ¡¡"t of subrnissions can be found at Appendix 1 1,3.
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The Steering Committee noted with concern that the review was more than three years
overdue. Further, the Committee was concerned that the review process, when finally
instigated, was not funded.

The time and expertÍse and budget required to conduct such a review is considerable.
The Committee is aware that considerable resources were diverted from the normal
operations of the Commission and the Department of Health and Community Services
in order to undeftake much of the day-to-day review work for consideration by the
Steering Committee,

The Steering Çommittee is particularly appreciative of the support provided by the
Health and Community Services Complaints Commission both in funding and
adminlstratively. Fufther, the efforts of the Review Cornmittee also took consid-ôrable
time and in kind contributions from stretched individuats and organisations. Attendance
of rnembers of the Steering Committee at the eight (S) rneetings was as follows:

Vicki O'Halloran:
Peter Boyce:
Royal Darwin Hospital representative:
DHCS representative:
Professional Boards representative:
Top End DIv of GPs representative:
DisAbility representative :

Darwin Community Legal Service:
Aboriginal Medical service alliance NT:
AMA representative:

attended B meetings
attended I meetings
attended 5 meetings
attended 5 meetings
attended I meetings
attended 6 meetings
attended I meetings
attended 6 meetings
attended 5 meetings
attended 3 meetingsa

The Committee considers that the refevance and quality of the legislation would be
better protected if future reviews were schedulod at five yearly interuals, ln accordance
with the requirements of the Act. Further, the Steering Committee also strongty
recommends that future reviews shouÌd be properly budgeted for by Government.

At its November 2003 meeting, consumer representatives on the Steering Committee
also wished to record their concerns that the Committee was "provider heavf with Ms
Deb Hall and Mrs Kathy de Bretton representing the only "consume¡'' or "used'
perspectives on the Commifiee.

RËCOfi,IMENDATION

1. Further reviews of the Act be scheduled every five years as required by the
Act and adequate funding be provided by governrnent to undertake the
review

o 
M¡nister approvod membership to Steering Commìttee in Septernber 2003. Five (5) meet¡ng had been

held orior to this.
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6 OPERATION OF THË ACT SINCE COMMENCEMENT

6.I lrurRooucltolr¡

The review Terms of Reference require the review Steering Committee to repofi on:

(a) an examination of the effects and operation of the Act since
commencement.

This section provides an overview of the operation and effects of the current Act,

A c.ritique arising from issues raised during the consultation phase of the rev[ew and
further research, along with key recommendations relevant to this term of reference
can be found in chapter I "Effectíveness of the current Model."

6.2 Oe¡ecl¡ves oF THE Acr

The objectives of the current Act are defined in part 1, section 3:

a) To establish a health and community seruices complaints system that *i) provides an independent, just, fair and accéssible mechanísm for rasolving
complaints between users and providers of heatth seruices and communily
seruices;

¡i) encourcges and asslsts user,e and providers to resolve complaints directly with
each other;

iií) teads to improvements in health seruices and community seruices and enables
users and providørs to contribute to the revíew and improvement of health
seryices and community services;

iv) promotes the rights of users of health seruices and community seruices; and

v) enaourages an awareness of the rights and responsibitities of users and
providers of health seruices and community services;

b) ro set out the powers and functions of the öommissíoner; and

c) To develop the Code of Health and Gommunity Rights and Hesponsibilities.

6.2.1 The Code

ln accordance with oþjective (c) of the Act, ths Code of Heatth and Community Rights
and Flesponsibilíties5 was developed by a Steering Committee appointed by the
Minister. The code was approved by the Minister in Aþril z0oz.

The Code is a statement of rights and responsibilities of users and providers of health,
aged and disabled services, and ís based on eight principles as follows:

.2
5 Fefo.
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1.
2.
3.
4.
5.
6.
7.
8.

standards of service;
communication and the provision of information;
decision making;
personal information;
the relationship between user and provider;
involvement of family, friends, carers and advocates;
research, experiments and teaching exercises; and
complaints and feedback.

Under Section 5 of the Act, the Commissioner is required, following assessment of a
complaint, to determíne whether a provider has acted "reasonably'' in providing a health
or community service. ln making the determination, the Commissioner is required to
have regard to:

a) the Code;....
b) the generally accepted standard of health serurbes or comtnunity seruice detivery

expectød of a provider of that kind; and
c) any other matter or information that the Aommissioner considers relevant.

The Code is therefore a central element of the Act, as it provides a framework against
which the "reasonableness" of provider actíons can be assessed, taking into account
generally accepted standards of service detivery, Atl community services and health
providers providing services covered by the Act are required to iake reasonabls steps
to.comply with the Code, and promote it to all users by prominently displaying iT where
it is vîsible to users of the seruice.

Although central to the independent complaints system, the Code is not curren¡y
tegally binding. For example, although providers and users are required to take ail
reasonable steps to comply with the Code, its provisions are not legally enforceable.

6-2-2 Powers and Functions of the Commissioner

Section 12 of the Act provides the Health and Community Services Complaints
Commissioner with the power to inquire into, assess, conciliaio, investigate, take no
further action, and make recommendations on complaints relating to heaTth, aged and
disabled se¡víces (public and private). Under the Act, the Commisãioner has the power:

a) to inquire into and report on any matter relating to heatth services or commurrity
seruices on receiving a complaint or on a reÍerence from the Minister or the
Legislative Assembly

b) to encourage and asslsf us6rs and providørs to resolve complaints directly with
each other;to conciliate and investigate complaints;

c) to conciliate and investigate complaints;

d) to record all complaints received by the Cammissioner or shown on returns
supplied by providers and to maintain a central register of those complaints;

e) to suggest ways of improving health seruíces and community senrices and
promote community and health rights and responsibilities;

f) to review and identífy the causes of complaints and to -
Review of the
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i) suggest ways b-r.emove, resorve and mínimise thosecauses,.i¡) suggest *":y, 
.or 

npüinipåi¡ri"s and procedures; and,,t *"and'review trendi in tie detivef,) 
"r-n"åîti, 

seruices and community

Ð ':,;åx:;,ï;';,#;y::,,,il:,{::i:;#:d wavs to improve the heatth and

h) to assist providers to develop procedures to effectively rosolve complaints ;

if 
,ir;:ninformation, education and advice in retaron to _

¡¡) the Code; and
ii¡) the procedures for resolving complaints;

k) to provide information, advice and reports to _i) the Boards

i,i',;3'^i,:;lå|;: no 
r c o m m u n i t v s e rv i c e s o r h e a t t hseru¡bes

iv) fåe Legislatlve Assembly

m) to 
rf,,Jrirrr.^rd 

pubrish at regurar interuars, information concerning the operatÌon

n) to consult with *
i) providers;

]: 'rYå#:ri,'li:r#å'r/j^::ran interest ín the provísion or heatth seruices and
iii) organisations th^l;;;;;;ent the interests of users;

p) to consider action taken by providers where complaints are found to be justiÍied;q) 
'irT{üi;::,':tri" practicabte, that persons who wish to make a comptaint are

r) to consult and .co'operato with any pubtic authority that has a function to protect,l;,:,:,r;,:;:r#ii:,,:i{l i;'in" îä,,nä1",äîii,,",t w*h the commissioner,s

The Act also reouires the Health and Gomrnunity servjces compraints commissionerto act "independenilv, jip;i;iliärà;-t4gËiøitrîr"rJi!", 
when exorcisins hís or herpowers or perrormins his or h"ír*"i¡oi"I(s;ffi iäi,,

Generally' comnlaints may be made qbou^t any unreasonabre or unnecessary act or
service provideä' or not drovioed, ïv l??]il-;:.jffi'ano disabírity se¡vices in the
ü:Jiîåffiï,liî; ,pô'àiõi" i,ä; i¿' p,orentiar comËìints are detairäd in section 28,
breachins ;;;iíd.;ïr,ïri 

",,-t:i'J'i 
tr#;,ï',::î?,-å'""r",,::if 3;fiF;;;;ilåù, ,.ñÃ;.

The comrnissioner r,nay reject a complaint that he or she determines is vexatious,
lllillii;1îil3äå,?l',ffi åXüït-#ilå, or tna*,"* ãrÃ"ày been oeart witñby a courr,

i)
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6.2.3 Processes under the Act

Sections 22 and23 of the Act specify who is eligible to make a complaint' and the

basis for, and manner in which, to*if"ìni* 
"ãn 

nt made' These sections generally

seek to "maximise-the ease of arrrri-io-ln' Co**ission's se'ices for people from

every corner of thà i"liito,V ,..The goiá*^"'t believes that the process should be

aimed at encouraging users una prouid"íi'ti i'iot'" problems together where possible

through various f;;m; of conc¡t¡atøi latner than titigation, ind this legislation is
'iiirít^t"d 

to reflect this principle"ô

Accordingly, the complaint process

intormal lesolution of complaints'

recommendatory (rather than determ

established under the current Act encourages

"*i.îú 
Àct provides the Commissioner with

inative) Powers'

lnkeepingwiththisfocusoninformalresolutionwherepossible'proce$sesestablished
under the Act also: !.-L -! -
¡ êrlcoulage the resolution of complaints at the point of seruice;

r provid* .n ur*"ã,*;iprocess uimtJ àt 
"nsuring 

that an assessment takes place

within a reasonable Period of time;

¡ ênsurg tn"t ,orÀîUirîiresolution is possible during the informal assessment phase;

r utitise confidentiat conciliation as tñ;;;;i"rr.o rl*il.'od for formal resolution under

. lii-iilr1î,T,-" rormar invesrisarion of compraints onrv where there is po-renriallv a

sunstantive 
", 

;ö,ä;iöbËffi;rtn ó,. s"t*ty issue rnherenr in provider pracrice'

TherearelhreemajorstagesincomplaintsprocessesundertheAct:

1. an informar assessment process, including, if possible, resolution;

à. ;dô;;-issioner's determination; and

A. a formal complaints process tolfowing the Commissioner's determination'

TheflowchartatDiagramlon.thefoltowingpageprovidesanoverviewofthe
comptaints pro.*u* ,niËi rn* Act. Thã õå.tionänO Þart numbers on each elernent of

tnå tió* chart refers to relevant sections of the Act'

The linkage between internal complaints handling mechanisms within provider

organisation* 
"nd'ãã*piãiñt* 

**"r"täñit*s under the Act' is implied by Section 26

wñich requires the Commissioner to ensure:

(i)Atlreasonablestepshavebeentaftenbythecomplainanttoresolvethe
comPlaint wíth the Provider¡

(íi) A reasonaiø àppirtrnily has been given to the provider to resolve the complaint

with the comPlainant; or
(i¡¡) tt is not praåtic,at foi tnesfeps mentioned in subparagraph (t) to be taken or for

the opport;*¡t.lo ^,'tioned 
in subparagraph (ií) to be given'

.KeyfeaturesofthecomplaintsprocessundertheActinclude:
r Approaches to the iommission *ãy o."ut through an inquiry' or by the lodgement

of a comPlaint;

1 S97, Minister Health and Services
no soeech
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Diagram 1: Processes under the Health and communítyseryices comptaínts Act(1eeg)
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1' Part g of the Act establishes a Heallh and comrnunity services cornplaints Revíew committee with thepower to review the conduct of a complaint to ¿àtármìn;-;úñ;r procedures and processes werecorrectly followed, and to monitot op*tut'ion of the Act. rhe revi"* 
"ommittee 

does noJ have the powerto review the findings of, or to invesiigate ã complaint.
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""i"äño 

rrä"rment. The C"iu-;h;';"quirãltnãiproviders give informatíon about e*i*inii"ãrplaint mechàÀir** ãro any avairabre advocacy servÍces.
;i?r*i#Jndependent 
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The complaint must be assessed within 60 days of receipt. During the informal
assêssment phase, Commission Officers gather the information necessary to rnake
appropriato recommendations for further action. Natural Justice is afforded to the
named provider, and contact is made with both parlies to the complaint. Where
appropriate, effort is made to resolve the complaint directly wilh the relevant service
provider (point of contact);
Judgement concerning the validity of the complaint is not made until the
Commissioner has considered all relevant information, includlng the provider's
response to the complaint. The Commissioner's determínation is made on the basis
of an assessment repofi.
The Commissioner may delermine to:
a) take no further action;
b) conciliate;
c) investigate; or
d) refer the complaint elsewhere.

Conciliation:
The aim of conciliation is to êncourage settlement of a complaint by:
a) undertaking a voluntary conciliation process.
b) arranging and assisting with discussions and negotiations.
c) assisting the complainant and provider to reach agreement.

lf an agreement is reached, and put in a binding form, it is enforceable. All
information made available or divulged by the parties in a conciliation is prlvileged
Ínformation and cannot be used în any other forum unless agreed to by the parties.

lnvestigation:
The Commissioner can determine to undertake a formal investigation if he/she
considers that the issue or question arising from a complaint appears to be a
significant issue of public health or safety and public interest or to raise significant
questions as to the practico and procedures of a provider.

An invostigator has all the powers and functions of the Commissioner when
undertaking an investigation. An investigator can require a provider to produce
relevant documentation, and a penalty of $5000 can be applied if the provider fails
to do so. The investigator can also require witnesses to attend in order to examÍne
the person on oath, or to verify information by way of a statutory declarat[on.
Agaln, a person failing lo comply with these powers can be penalised $5000. The
Commission, in conducting an investigation, can appty for a search warrant to allow
for legal entry and search of a premise.

The aim of a formal investigation is to prepare a report for the Commissioner on

findings and conclusions from the investigation, along with any commenls, opinions
or recommendations that the Commissioner thinks appropriate. Where the report
includes recomrnendations to the provider, a notice of action is given to the
provider, which then has 45 days to advise the Commissioner in writing of the
action taken to comply with the report's recommendations.

Referral:
The Commissioner may determine to refer a complaint to relevant professional

boards or other comptaints bodies in order that it may exercise its powers and
functions in accordance with the most relevant legislation'

Review of the
NT Health and Community Services Complaints Act (1998) 2003
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. fake No Further Action:
The commissioner ñ;i determine to take no further action on a cornpraint ifhe/she is satisfieã t¡'"iJlrã 

"=¡rå13.,¡,g.*. 
-giuìrglise 

ro the compraint occurred

Ëi:"o''?i?"tJ,ffii i""tîfii:;3'o'.'1t was ñaoel oi tr,* compr"inuñiJåir.o to take

;ii::i"å;th¡iï,f,f;;:ili'iåJf '#"1,,"1å,T"'Í-?*{''J¡,îîf¡f; fiif 
;ï:

6.2.4 Acfivity under the Act

$om.Rtaints Activity
The level of comola;nts handling activity. under the Act has remained fairry consistentror the rive years it nas üåän' j"" iiä¿ion. Hovieuàî'inr. commission;JeooereoosAnnuar Report, notes tnritoär'änöiiw"no romprãinînr.*qgo have reduced for theïfil,,'r* 

since tne estaofsffi;üi,ilé corri*"i;; il.lrry ,ssa. rne repòrt sussests

'The numb::- ?f enguiries received by the commission has notsisniricantrv reaycedlüiái nà" 
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"Since the Act commenced on 1 Juty 1998 until 30 June 2003 there have

been 1,70o appioàcnr" þ the Commission. over fhe sarne period of time

approx'imatey'rsr, - 80% of att approaches have .been 
resolved at the

asse.ssrnen t staie by either referriig the complaint back to the point of

seruice ... o, øi"i"y'of iiforma!procãsses utilrsed by the Commission such

as mediation,-ít"gotiation and/oi pretiminary inquiries so as to expeditiously

resolve , "o*piãint. 
Thus on'ly a smail proportíon of the appÍoaches

received actuaiiy Aecome formal-complaints under the Act' Of the matters

that became formal complaints under the Act approximately 60%..are

resolved by formatconcitiattion and 40% are the subiect of an investigation;'

The data and the Commissioner's submission support the notion that the complaints

model set up under the Act has successfully acted'as an alternative to lormal litigatìon.

Low proportion of complaints from Aboriginal people 
,

in" io*'proportion of öomplaints from Aboriginal people when compared to non-

Aboriginai peopte has remaiñed an issue over [he tour years oT activity under the Act'

During the first yeai of operation, less than 5% of complaints were from Aboriginal

people,

The Commissioner's submission to the review states:

aomplaints from Aboriginal and Torres Sfrait Islanders has increased from

5 ou't of 86 (1ggS t gi) to 19 out ol 142 (2001 / OZ), but still remaÌns low

compared tò tne rate of non-Aboriginal use af services.

The commissioner acknowledged the seriousness of the issue in the commission's

first Annual RePorll

"! am particularty concerned that Aboriginat p?opte within the Northern

Territory ur, 
"iignitiruntly 

under represenled..in the.complaints process and

disproportionately over represented in health service utilisation. Within the

Northern Teiritotry, Aboriginat people represent 27% of our population and

of these OAù, 
"ive ariry fiom' the maior urban centres on remote

communities, oufsfafio ns and caftle stations. For most, Ënglish is a second

Ianguage. etoi¡girat morbidity and moftal¡y i19Ìgnilicantly higher than their

noå-AËoriginal counterparts and around 50% of people . accessing the

pubtic he;lth-sy;;;m ¡n'tn* Northern Tenitory are Aboriginal' However, less

than 5% of thá Commission's complaints thß financial year have been from

Aboriginal PeoPle'8"

over the most recent three years of operationl-tl-* proportion of complaints from

lndigenous people has remáined stea'dy at 1!7". of total complaints' Although

undoubtedty un irãpråuãttni, if'.'u issue iå still of significant concern' lt is for this

reason that the review discussion paper canvassed stakeholder ideas about how the

commission could better engage with lndigenous stakeholders.

submissions to the review proposod several possible reasons for low access rates by

lndigenous peopte including tiiat many are unaware that they have the right to make

cffiaints ór uir frightened-of victimisätion or harassment if they do so'

of and
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other suggested r:T:T.y*.re that providers did not adequatery promote or expraincomplaints mechanisms, that *o*å Aboriginar-präpil-oio'not íoriow'lî-on rengthycomplaints proces'ses due to fnárg"" ¡n ¡ireîircuffi#; (thus auowing íhe compraintto [apse)' und thli.lunv ÃnäriËi*r p"opLu 
-Jo 'iåî"i*ur 

confident rhat westernbureaucratic type systems ä.n ,oiuË iÁeir problems.

Complaints About Aged and Disability Servicesïhe NT' ACT and rln;;,t[Jïü bo*rl.r¡ons jn AusrrarÍa whÍch can receive.ffi ,im åTî|,.ffi *'în 
"Xt-"SJï#l::_ å:å ; h îl.,;il'rJ, 

p"op r* w*h a 
- 

disab i r ity

and

The table shows that the number of comp laints against specific disabiliry and agedservices has decreased. ln addítion to the above identified aged and disabitity servicescomplaints, there are a number of these types of complaints recorded against thepublíc hospitat system. Also, during the 20OZ/O3 year, a complaint on behalf of anumber of aged clients was lodged by another provider. ïhe Commission refered thecomplaint to the Commonwealth Aged Care Reso lution Scheme where it wasrnvestigated, ultimately resulting in the provision of addítional funding to the aged careservice along with improved staff training.

For rnore details on the Customer Satísfaction Surveys, please refer to Appendix 1 1.4.

îhe number of complaints from the Aged and Disabled and Aboriginal people are verylow in numbers ¡n råation tä tråi,.'ñ,i'r;*o ¡n tñ" ñãñË"în.rurritory parricuiarry so wirhtheir heavy and often d;*ì;i 'räi¡rn"* 
on hearth and communiry servÍçes. The

::i,åÌi:: [;'#:r1"tf,irffJ" il_o'r", aaoitionar ããvocäcy and/or a c-ommunny visiror

C.ustomer Satisfaction LevelsÏho commissioner's offi;;-;;utinely.forwards customer satisfaction surveys to a,
f åfl i-ü',iiå:î?liilLiï,1î;-'J55;:[ii:Ïi]iff -''to.,.uii,inäacnp",ty,s

According to the commissioner's submission to the review:

"ln the 
'oo"o!^.r:r,r ?P7: o! prouiders surueyed indicated that they weresatisfied to very satisfied w¡tithe processes'and procedures forowed bythe commission 

.in raàt¡oiro'iri"rüns-. 
""üoiÅür{.',n z00a/0s the ,surewas 967" in retatÌon to proviiers. -tn zootioi 7oo/o of compraiiantsindicated that they *"n uãi¡riird ø v",y 
"utisliuã 

*¡tn tnu proce.sses ando#"T"?!'*s rottowed bv the çommiss¡ín inìd, ii åöozoe the risure was

RP oVI HDE PËTY
99/00 00/01 au02 0?J03

3 2 1 2 0N HomES 0 0 I 1Mental Health Pubt rc 3 I 3 6 5Cornmunity
Disabilíties

Based Support - 2 2 2 1 0
Publ

1 1 0 1 0Total I 13 14 10 6
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Efficiency and Ëffectiveness lndicators \

The following data was provided in the Commission's20A2/2003 Annual Report"

Performance
Measures

of Measure 2000/01
Achieved

2001102
Achieved

2002103
Achieved

Quality 1. Percentage enqui
complaints finalised

2. Percentage enquiries/
complaints informallY
resolved

3. Percentage investigations
substantiated

4. Porcentage
recommendations
supported

g'l%

68%

100%

1 00%

79%

66%

1 00%

100o/o

83%

72/o

100%

1007o

Quantity 1. Number of enquiries and
complaints received

2. Number of enquiries and
complaints finalised

3. Number of investigations
finalised

4. Number of conciliations
finalised

395

318

I

I

397

408

I

10

347

34s

7

12

Timeliness 1. Time to acknowledge
enquiry/complaint

2. Average time to close a
complaint

2 days

N/A

2 days

151 days

2 days

219 days

Difficulty addressing broader systems or awareness raising functions

For the first four yäarr after establishment, the Commission's Annual Heports

documented significánt annual lncreases in comptaints workload. ln the latest Annual

Report, the Cðmmissioner outlines the difficulties in sustaining normal complaints

management procesies, whilst dealing with additional factors such as providing

suppo"rt for the review of the Act, or thä absence of commission staff for extended

p*ii'oor. The commissioner concludes with the following comment:

,,..in preparing submissions for the review of the Act and analysing the

performan"r"of tn" aommission, p?'tlcutyty over .the 
past two \!r!, i! is

'apparent that the staffing levet of the Commlssion ìs only sufficient to

enable it to focus on the core functíon of handling and resolving

complaints. The Commission has not been able to address and respond

to other specific functions and responsìbitities prescribed by the Act' in

particular:'. 
assr.sfin g providers to develop procedures for effectively resolving

complaints;and
t providing information, educatíon and advice in relation to the Ac[ the

Code aÃd our procedures for resolving complaints'

Review of the
NT Health and Community Services Complaints Act (1998) 2003
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where lhe commÌssion dfd attempt to meet its wider responsibilities it
':;åXJ'fg'ínerrective 

in the bnord* context and its resouíc","-toi"in¡nu

The committee views this issue with concern as it would appear that resourcelimitations have prevented the håatth comptaints *y.t"r under tÉé nct üàä reacnngtts greatest potential- The Gommittàe urges positiüe consideration of future resourcerequirements arising from this ,ru¡ã*.'

Requests for Review of Complaints HandlingPart g of the Act establisn.* ã Heä1ill ano Cãmmunity services comptaints Beviowcommitteer0. According to the corñili.*¡oner,s submirion to rhis review:

'Another indicalgr as fo the satisfaction level with respect to the currentmodel for handling complaints in the uo¡thein'ferr¡to¡y is the number ofrequests for review that have been made to the ueaítn 
"iJ cr.Ãlr¡tyserulces comptaints nev¡iw-ôommittee. \ the period "t Jury rgg' untit s0June e00s onry 

.eight ,;t ;;r, ror rev¡ew 'h;;; been made. Thisrepresents approxi mate ry . 05% of art recei¡rra uppiJ^ch es.,,

complaints commissÍon data shows that only one of the nine requests for review werefrom health and community servic* ó.u¡orr*.

I
f0

Health and Commun ity Services Complaints
25

Commission, Annual Report ZO}}IZOOJ p10
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7 COMPARISON OF THE ACT WITH OTHER JURISDICTIONS

The Northern Territory Health and Community Services Complaints Act (1998) was

developed to give effelt to an undertaking by lhe Northe.rn Territory Government under

the Australian Heatth Care Agreement (ÃHbA) to provide a commission to deal with

complaints by users of health services.

ln accordance with AHCA requirements, Victoria introduced health complaints

legislation in 1987. Similar legislation was enacted by Queensland in 1991, ACT in

1gig, NSW in 1gg4, Western-Austrati" and Tasmania in 1995. With respect to South

Australia the NT recently hosted a visit by that state's policy officers. regarding

implementatlon of a new Fiealth and Community Services Complaints Commission

New Zealand enacted the Heatth and Disabitity commissioner Act in 1994.

tn presenting the Northern Territory Bitl to the House for its second reading in 1997,

the Minister said:

"l am pleased to say, Madam speaker, that we have had the benefit of

learning from the inierstate experience and have modelled our legislation

on that in the majority of other sfates and territories, while addressing

many of the functionat-difficulties they have experienced."

The first community seruices complaints commission Annual Report expands on the

Minister's .orr"ní, by explaining tnat the Commission was established primarily

along the lines of the ACT and Tasmanian models:

"The Tasmanian model in particular was seen as relevant because

Tasmania had only recenily introduced tegislation to establish an

independent heatth'comptainis body, co'located u.vith the Ombudsman's

Offii:e. This was the same scenario that was envisaged for the Norlhern

Terrítory comPlaints bodY." 11

7.1 A SUN¡TTIANY OF SIMILABITIE$ AND ÐIFFERENCES

Diagram 2 on lhe next page lists key elements lound in most complaints models, and

shows whether each Australian/New Zealand jurisdiction currently incorporates that

element.

The Northern Territory's Under Treasurer argues in her submission to the review that:

"..,the commission should undertake functions that are broadly

consistent i¡tn tnog performed by similar bodies in other iurisdictions."

Broadly, the Diagram shows that the Northern Territory Health and 
. 
community

servicás comptaiñts Act is indeed generally consistent with similar legislation in the

ACT, Victoria,'Queãnsland, WA anî Tasmania, with which it has certain common

features.

Review of the
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Diagram 2: Comparison between jurÍsdictions

[?i-ffffi?n. 
features of the Acï, wA, vicroria, eueenstand, ïasmanian and Nïr encouraging th:-iir^"]yilon 

9f 
comptaints ailho poinr of service;r províding for, and encourag¡ng infJrmar resorution processes;' 

ilii$?'T,å?Jå;"ssment 
p'õtu" to racilitatà trã'iÀsorution or compraints at an

#

req urftng an assessrn ent on the merits of a complaint within a reasone prior to implementing the formal p rocesses under the Act;

a

tim
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. promoting conciliation as the primary means of .resolving 
complaints

r requiring formal investigaiion ót complaints- primarily where there are

substantive/signìiicant issües of pubtic heåtth/safety or of provider practice and

procedure; and
. ih" provision of recommendatory, rather than determinative, powers'

overall, the complaints models used in Tasrnanla and the Australian capital Territory

are most similar to the Northern Territory model' The complaints.models used in NSW

ãnà ñ** Zeatand aie least similar to the No¡1hern Territory model'

7.2 CONNPRRI¡IC THE DIFFERENT SYSTEMS

Similarities
All Australian states and territories and New Zealand have a statutory complaint

handling system. Álf m* complaint systems aim both to resolve individual complaints'

and to contribute to the overall improvement of services covered under the Act through

systemic, poticy or procedural changes arising from analysis of complaints' All the

systems have certain common processe$, including some'form of initial assessment'

conciliation, investigätiãn anO cänsuftation *it¡"'' ptit*.sional Registration Boards' All

jurisdictions have äãìin*O rela¡onshii;; *iih the 
. 
Professional Registration Boards

iiôttórtlng regulatory functions over registered providers'

Differences
There are basically two health complaints approaches operating wftn!1 Australia and

New Zealan¿, onJ uöprou.n émpnasises thå resolution of compiaints through informal

assistance or concilíation. This geneiál- 
"pptouth 

is.used in the Norlhern Territory'

WA, Victoria, Oueãnit"n6, tt''" nÕr ani iäimania' However, the provision of "own

motion,, powers tolne Tasmanian Commissioner represents a difference even within

this broad model.

The other approach can broadly be described as more adversarial' and includes the

power to prosecutä. iîit äp[ioäcrr ¡."uããáln NsW and New Zealand' Both the NSW

and New Zealand Acts also provide advocacy services for complainants'

Commissioners in ÑSw anO New Zealand also have "own motion" powers'

However, even within the two approaches there are significant differences between

jurisdictions in a number of areas' These include:

r the relationship between the Complaints Commissioner and Professional

Registration Boards;
r whether the Act provides for an advisory or monitoring cornmittee to oversight or

assist the Gommiäsion and Minister on cómplaints issues; and

o thÊ details or 1'r" piåc"rr*, to be followed in managing the complaints process'

The span of difference is exemPlified by the varying relationshiPs between the

Complaints Commissioners and Prof essi onal Boards. Althoug h this review found that

this was not a hotly contested area in the Northern TerritorY, th s is not the case in

other jurisd ictions where the degree to which the ComPlaints Commission or

Professional Boards have Primary responsibilitY for investigati ng breaches of

p rofessional standards bY registered Providers has become an area of concern in some

jurisdictions. Some jurisdictions (eg, Tasmania) refer all Profess ional issues to

registration bodies. The WA, Qld and Victorian jurisdiction s choose matte rs that will be

the Boards' NSW and New Zealand retain all complaints in order 1o

Review of the
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g::-,'#:ï#i:lJ:iif"i"#l,l:.,un*n, and wherher ro prosecute rhroush the rerevant

li"Xåi'L%îü.ü=ïi3','J',i?å,':ilFlxjË.:î 
í,.:_"¿ï'frå,sJi:":?xi,.','lïeliååîilîBoards has developeo ovei iì;;'i; ir",* ruo.tl.,å*;;*rory, ano inaiiniä'i"rationship isworking well' The ieview trgér*t; only minor changes to the Act in thís area.

Ïhe following sections describe in more detaíl the cornprâints systems in the twojurisdicrions u'on which il'r" ñãir'r"rr. I-"ir.lr i;g;;î"i* was rargery based, and aretherefore mosi similat, rárrà,iiä'äno- tne ncî. 
-ïñ"-À.t. 

in Ns* and New Zearandare then summarised' rot eas* oirefurence, .orptãiÁt, tegislation in the other statos(victoria, eueensrand, anä w;;;-;; Àætiäñrji;äilîiårised in tabre rorm ar 12.1.
7.2.'l Australian Capital Territory Legislation

Purpose and objectives
The communitv and Health seruices-complaints Act (AgT) 1993 is an Act *relating 

to'li{;!!::,tri,;,f :!::nll:; j:';åriff ,,,*lrÍ,,:L\"þ,!;::{:#Æ!,yprovde

The objectives of the Act are to provide an independent, fair and accessibtemechanism for rhe resoturion oì .ornrãiñt*l;? ,örïilrovision of heatth services, to
ru'.,i'ii J ?:.[ 3 [Ì, il, lf 3i Hfr î[i J--,îh å îX "if 

!o u,u g * a n a wa re n e s s or th e

Powers and Functions of the CommissionerThe Act specifically t"quite*-tr,ãii'ltl corrissioner wiil encourage and assjst usersand providers to resorvo' .orpiäinìr.'bil-,*,, functions incrude;r reporting to the Minister and the Heatth nigi;ß iltäry councír on issues reraringto provision 
"f 

pill servicesprwision aÄã cãrää,",*,r co'ecting and pubrishíng intormat¡on,arising tiã*îËä*rion of the Acr;' 
;i"tälPJ:|".ïo 

assisting providers t. ;Jrir"p and irnprove compraints

' ':"r:fli,:#i:i::;:i:!::'{,Iircessatv 
to ensure that persons who wish to make

Act Coverage
schedule one of the. Act rists a broad range of hearth servÌces covered by the Act,includíng natural or alternaii"" r,"ãltn .aru. ih* ri"i inäirä*s disabirity serviJes, whichare defined as "a serulc* proi¡¿ia'n Åssociation *ii tniìu"e of premíses for the care,
':r"::äXi:{,i:ï,:#ïo¿ai¡on or-i"i'ín' *no 

",r'àä"ä'å, 
n^nu a physicat disabitity or

ffåTËår::åiïi[",,-#:"" are not covered, as are opinions or decísions reratins to

Bodies Established by the Act. ïhe Office of the Health Complaints Unit.

12
and
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¡ Health Rights Advisory council: the funclion of the council is to advise the Minister

and the commissioner on the operation of the Act and related issues, and to refer

relevant issues to the Commissioner'

Processes under the ACT Act
Section bg of tfre nóf Act requires the Commissioner to develop a Code of Health

Rights and Responsibilities nas'e¿ on principles prwided within the Act' The principles

include that both a provider or a person who próvides care for a user "shottld be given

consideration and recognition rci nis or her contribution to health care'"

The Commission does not act as advocate for the user or provider, but facilitates a

free, independent, impartial and objective investigation'

The ACT Act does not specify a time for the assessment period' Wtrere it is
administratively convenient'to dó so and in the interests of the consumer, Section 25

allows the commissioner to split complaints. Although complaints. must, be in writing

and signed, the commissioner can accePt,,an oral complaint where he or she is

satisfied that there are good reasons to do so'-'

The commissioner is required to assess each complaint and determine whether:

r it should be referred to another body
. it should be referred for conciliation
. it should be investigated
. no further action should be taken' '''

The ACT Commissioner cannot usually take further action on a comptaint if the

consumer became aware of the circumétances that gave rise to the complaint more

than two years befoie thà complaint was made' However, where the Commissioner is

satisfied that a .orprãinánt has good grounds for not having rnade the complaint within

two years, tfie coÁilainî 
""n 

nã actiðned.16. Thg_ Commièsioner can taks no further

action when 
".o*plåinant 

withdraws a complaint'17

under section 38, the commissioner may appoint a person with expertise in the field of

dispute resolution ì" n. a profess.ionaí mentor to a conciliator' An agreement is

enforceable when it is reached between the complainant and provider through

conciliation, and it is put in an appropriate form within 14 daysrs'

Relationship with Professional Boards
Part Vll of the AÇT Act covers the relationship between commissioner and

professionat goaris. Broadly, the legislation makes it mandatory for the Commission

to refer relevant .ärnpt*intt'io prot"essional Boards for action' That is, the ACT

Commission*, *r.i'r*i"i cômptaints about registered.providers to the relevant Board

,,if it relates to a matter that falls within the funätions given by a lav/' that governs that

Boardle.

'os26t5s28
tus28
tts29
ttsg6

CommunítY and Health Serviees ComPlaints Act 1993 (ACT)
Act 1îffi (AAT)

CommunitY and Health Seruices ComPlaints
Act 1993 (Acr)

{ACr)
Aommunity and Health Services ComPlaints

CommunitY and Heatth Services Complaints Acl 1 993

AommunitY and Health Services ComPlaints Act 1993 (ACr)
I and A 993
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,tiff'':r:,f-"äåiï'îJ,,åîîrîsation 
reporr recommends thar a Board perrorm a,,*f.,ãìñäloi 

not it intends to do ,o!oo,,notify 
the Comrnissioner as soon as practicable

The AcT leoislatíon is currently.under review and.it.is proposed that professionarBoards and tie ðoîti**jänår',"1,1 .or-rriäÅä *änä io,n, decisÍons uËout action ro beHISi;*,åiîîtïiiilffå;å*; "s,åã "iiä äbp*ó,iutu ã"iøn iã Ëãi!r"n, rhen rhe

7,2.2 Tasmanian Legislation

Purpose
The Hearth Çompraints Act t gg5, 

!.Tas) was enacted to ,,provide for the making,concitíatÌon, ínvestisation ,ra i"titui¡"i ór är*pîà#'"#.,yi nàrtti ,J*¡"e providers,':,i;!:,i;:::';"Å;:,:irl::i 
;,,i;':::r#ziä';:':;:,siø¡t¡ttà, ;1;;;i,;,,eruiceu"",é

Powers and Functions of the CommissionerThe commissioner is requiiäã lo-r"r"iu*,. uruu*., investigate and resorve comptaints;ffi ffå'fr.J..#]"; ""ä;; ;il' service sil,å'ni'a rrearth service provider, both

The commlssione¡ is,an independent statutory officer who provides a service to bothconsumers .nd qlï1gurs in an irËãrti"r ,;;;å,. 'il; Com,mission"l.,åy.give advice,lntorrnation and ass.istance to e¡trlãi party in order to expea¡te a satÍsfactäry resorutionof a comprainr and rr"r ir"'ã ;;;;;î r"cäive, 
"r"**u ãn¿ 

'**olue 
comprainrs, and hasIfiijr"ri:ÏiÔcessary to pärrorm äny orrei run"ìion-imposed on the commissioner

Act Coveraqe
Health sorviães cove.red under the Act.are risted in schedure one. The rist does notÍnclude any community servicä"]'är*p, for thosã nrñä"g as part of a hearth service.yfJ,ffiffi 

,lJ,îîXîi, 
iñ iãiJir,ï',ã "wo,.[id ï;öäïation är"i*T i,ä_rp".iricary

Bodies Established by the Tasmanian Actcornmi*ees; may n" 
"éta6ñs;ä'öä- commissioner as appropriate.

Relationship with the Boards
Èroards can' in consuttation 

-with the commissioner, refer rerevant compraints to thecommission and v¡ce vársa'ä""i"äouro to wrricr',-ä tärplaint is referreJmust takeäi';#'i:',ii, ii ç;iru'"ii':lîf;ï, J t fJi'¿îi'Ë 
åi'",., ø, * ; ;i; ä p i e s or r h e

Accordin g to the paper prepared for the review of the Tasman ian legislationes theTasrnan ian Comm issioner has limited capacíty to oversight the determination ofcomplaints against a provider by the relevant board. This was raised as a significantlsslJe requiring consideration in the review. The Comm issioner reported in the 2000-2001 annual report that "Significant progress has been made in respect of clari{ying

Comptaints Act t99S Øar)(Tasmania)
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and strengthening the relationship between the practitioner registration boards and the

nàann Címptainls Commissione'/s role' " "'24

Processes under the Tasmanian Act
Complaints must b; rnade in writing and signed, although the Commissioner can

choose to accept uñ;;tl;;pruìnttu] Assessirent must take place within 45 days of

iå."iu¡ng the complaint. There is no capacity to extend the assessment period'

The Commissioner must dismlss a complaint if the complainant became aware of the

circumstances that ö"uã ¡i* to the 
"otþluint 

occurred more than two years ago' This

roquirement does not apply where,the iomm¡ss¡oner is satisfied that there were good

reasons for not foOging i'li; complaint earlier.26-The Commissioner must take no further

action where 
" 

.o*[tãnt has båen withdrawn'27

The Commissioner must ensure that each concitiator has a, professional mentor

available to advise the conciliator in the performance of his/her role''"

7.2.9 New South Wales Legislation

Purpose
The New south wales (Nsw) Health care complaints commission was established in

1904 'ïo provide prápi,'i'øtti un effeitlie m.ait of making a comp.laint,about health

care practit¡oners and health care services and to have their complaints handled by an

i ndeþendent, accessible organisation'2e"

Section 3 lists the oblectives of the NSW Act as:

L facilitating the má¡ntenance of health services standards,

z. promoting the rights of clients ny pióvìAing clear and easlly accessible mechanisms

for the resolution of comPlaints,
g. facilitating tne-åissem¡nát¡on ôf information about clients' rights throughout the

health sYstem,
4. providing an independent mechanism for assessing whether the prosecution of

disciptinary urioñ'tnoufO ne takeñ áfainst health practiiioners who are registered

under health registration Acts'

Powers and Functions of the Commission
The powers and functions of the commission are governed by the Heafth aare

comptaints Act ig;gg-¡Ñst4/.) This-Ä"t provides lor "the making, conciliation,

investigation and prosecution of heatth ""r, 
,orptaintl; to constitute a ioint committee

of members of Parliament, the ¡teatn Cu* Comptaints Commission and the Health

conciriation negistry-ani tå ipec¡¡y their runctions; fo amend certain Acts; and for other

purpoÊes.3o"

section 5g of the Act provides the NSW Commission with powers to investigate health

services:

ea Tasmanian Health Complaìnts Commissionar- Annual Repor-t' 2001
?u S 23 Health Complaints Act 1595 (Tasmania)

-2002 P1

26

27

2B

29

30
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"which may not o" 
!':.pr!*urar .object of a compraint but whichar.seso!!?!,1_r:!nþin1.or oui of more tnuïàr* comptaint íf it:q raßes a signi'canf issue of puølic health;;;;i;;;,,;:,A 

ï:f:;"i,:,isruficant 
question ã r" the approplrJiu-åu* or treatrnent

c) provides grounds for disciprinary action against a hearth practitioner.,,
Coverage of the Act
The Nsw Act has a wide coverage o-ver pubfic and private 

lr"ullf,seryices, inctuding
äTillï?ì,rif,{"Xîfl 3Jr?.îl *Ët"*"0 

",io 
noìliåäiãiå,.*o heath practirioners, and

community services are -ng! covered by the Health care complaints Act. under theseparate community seruães ¡co-mptiinis, c;;;;;;;'d turontoring) Act (2002), theNSW ombudsman now has 
" n"* Jt*tutory oivisioñ t't"rry compraints functions inthe area of government and n*gou*rnment community servÍces, incluãing chitd-protection or out-of-home care aecìiãn-making. Ïris sËparate Act defines communityservices broadlv to inc¡udã: ãî,",îí1v ü; ";d;;ï'fespte ano accommodarion

å,i";i;äo!:ii::[Hf.'"ices, agãing'ãno hfm*-J,'d".ormun*y care services; and

Bodles established under the ActThe NSW Act estabtishes:. a Health Care Complaints Commission;' å"ilïil|i"J}"tt Joint comtiit*", to monitor and review the commission,s' fr,"-.-,iüii.åi9.ff',ffiill;"iî1il[,3Jffi"äj'::,.,3;fl1",fl ro manase compraints

Processes under the NSW Actïhe NSW Commissioner:
' 

iË:J;i:i1iår%iction on a compraint ir it is made arter s years unress sufficientr must carry out its assessment of a compfaÍnt within 60 days afte-r receiving it.However an exrension rãl úä irãnteo ,nd", 
"ártuin 

tir.umsrances.s2.
Relationship with the Boards
l-'.ft 2 of the Nsw Act enables the NSW commissíon and Registration Boards to actcollaboratively' This sectiãtã"*'åomplete ¡nioimation sharing, with a decision tornvestigate onry being made äit*;;;"*urtation. wh-;; disagreement occurs as toappropriate action' ooftr booies i*ia¡nir.," t¡õrrt t" rJ;;'id rnarter for invesrigatÍon. Bothjurisdictíont 

"te "Él* 
to investigaæä'tà*plãint tnri r..,å*'f-*un subjecr to conciriationss.

NSW ís the onry Austrarian jurisdicrion that empowers the Çommission to:
"{c) Make compraints concerning the professionar conduct of heatthpractÌtioners and to prosecuti iËott 

"o*praints 
iiro,r" the appropriateb o d i e s, i n c r u d i n g r"'g ¡ tt rui o i- u' i in o, ¡ ¡ 

" 
r, p rof e s s i o n a r s ta n d a rd scommittees and tribunals." sa.

lbid, s 27
lb¡d, s 22
lb¡d, S 56, and section 48(2) of the Heatth and Seryrbes Comptaints Act lggS (NT)Health Care

3t
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7.2.4 New Zealand Legislation

Purpose
The Heatth and Disabit¡y Commissioner Act (New ZeatandJ was enacted in 1994' The.

purpose of the Act is: 
'"to promote and protect th9 r¡ghts of health consumers and

'disänitny 
seruices ,onsumrr, and, to thai end, facilitate the fair, simple, speedy, and

ef¡cient resolution of complaints retating to the infringement of those rþhfs.'

Powers and Functions of the Commissioner
The Act created the Office of the Health and Disability Commissioner (New Zealand),

whose powers and functions are:
. to dratt anO promote a Code of Health and Disability Services Consumers'Rights;

o to investígate and refer complaints as appropriate;
r to investigate "on the Commissioners own initiative, any actian that is or appears to

the Commissioner to be in breach of the Aodø" 3t;

. refer complaints or own initiative investigations to the Director of Proceedings for

deciding whett1.r fu¡'ther action should be taken in relation to alleged breaches;

r ptêpârJguidelines for the operation of advocacy services; and

r advise the Minister on any matter relating to healÌh and disability consumer rights or

administration of the Act

Bodies Established bY the Act
An independent Directär of Health and Disability Servicos Consumer Advocacy. The

functionb of the Director are to administer and promote advocacy services agreements,

to oversee training of advocates, and to monitor and report on .advocacy to the

Minister. ln accordänce with Section 26 of the Act, "advocacy seruices shall operate

independentty to the Commissioner, the Ministry, purchasers, health care providers,

and disabílity seruices providers."

The Commissioner is required to issue guidelines relating to the operation of advocacy

services, including provisions on procedlures to be used by advocates' The.g'il1lilgr=

must be approveã by the Minister. The Act specifies the functions of advocates",

which include asslsting ãn aggrieved person resolve the problem with the provider, and

assisting The consumer through the complaints process'

An independent prosecutor, the Director oT ProceedingssT; - The. Director has

responsibility for åeciding whether to institute proceedings before the Complaints

Review Tribunal or disciplinary proÇeedings or both'

An independent Complaints Review Tribunat with the power to declare defendants are

in breach of the code, issue ordors restraining defendants from continuing or repeating

the breach, award ãurnug.t and order the défendant to perform any acts specified in

the order.

Processes under the Act
The New Zealand Àct emptoys the Code of Heatth and Disability Serutces Consumers'

Rights, which tras á ninOingi effect on service providers. ln New Zealand, once a

.oî..'pfáint is acknowteàgeOl a triage team assesses it and recommends to the

35 Seclion 14 Health and'Disabìlity Commissioner Act 1994
36 Section 3Q Health and Disabitity Commissioner Act 1994
37 rq.n/about us/index.html
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commissioner how 
. 
it should be hand.led. If the complaint is investigated, thecommissioner then determinåË ,Jñ*t'n*, rhere rruu uäänäb6;h .änä'äïiå, and rnaymake recommendations tt iiï p;oiil.r, ttie health piorä""iorar body, rhe Minisrer forHea*h or anorher 

r31r ,'l;t ffis 1,:/$;rilãiåil¡,i;îï" commiséion", rry refer acomplaint to the Director or þroceËoìngs, who nirv ¡iiÀg disciprinary and lor otherproceedings' The principar uu.nu-*ï"r11-aärã äir"îiri, berore rhe HumFlevÍew Tribunar rnä cir.ip¡;;ï ffi;edings uerore Jriär,r, proressionar n"ff.lonl-
Complaint procedures

l:'i#^,:i,{i:'i:i,iïiff¿:i,.: åilH,J:,:îå:*:1,"' advocate or bv the commissioner. rnvestigate the complaint;

i åiöYå',:ïfiî','rîri ädvocate ror the purpo$e or resorvins rhe compraint;
' advise the comprainant añi'pävider of decísion made.
The Act does not 

,specifically provide for an assessment process to assist thecommissioner to make a ¿eterm¡íåtiån on howio pr;;;ä with rhe comptaint.
Relationship with Boards
where the commissioner receives u .Îll^rrut direcily Ínv_oryinq..a registered provider,he/she may notífv tne reteva¡äïäräåiorar body, or'consurt with it ãs to appropriate
å:'fr ff 

' 
" 
ål; :,,'åîîi'"'åiil,.iLå,å# iäi¡,';;{:niï * g i,i* i" ä îåî,,î,f 

" ",, th e

html
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8 THE EFFECTIVENESS OF THE CURRENT MOT}EL

The Review Terms of Fleference require the Steering Committee to report on:

(h) The effectivenes's of ihe current model'

This chapter addresses this term of reference, and commences with an overview or the

Northern Territory complaints model. ihe effectiveness of the Northern Territory

model is then assesied in relation to eaclr äitn* Act's objectives' Key trends emerging

in Làãftt' comptaints -ytì;ñ;;ãtn*t jurisdictions are briefly examined'

The chapter concludes with a discussion and recommendations relating to possible

enhancements of the current model to t*ti*t in more effectively meeting the needs of

Territorians in the future'

rt is the view of the steering committee that the current moder is generaily effecrive,

and that the compraints system ertanii"n*J-unà"r the Act rargery meets its obiectives'

Therefore, tne recJmrulout¡ons in tnis-"nãptài ."et* to strengthen or enhance the

existing model,

8.1ANoVËRvlÉ\¡VoFTHENoRTHeR¡¡TgRRronYcoMPLAlNTsMoDEL

The Northern Territory complaints model has coverage over Government and Non-

government nealtn ïe*¡.*r, and ""; õ;J anJ 
-disability services within the

CornmunitY Services sector'

The Northern Territory complaints model:

. -aims 
to be fair, ¡ust, independent and accessible;

r pfomotes the ¡.åroiri¡"n of complaint" g'tough informal means such as rnediation

ãnd conciliâtion, without recourse to litigation;

. is concerned;ih'ilúrting health 
"nã "o**unity 

service improvement outcomes

through tearning fio* .o*Étuints issuås ãna applying relevant recommendations

into broader neåttüäno community services systems; and

¡ is concerned with raising 
"*"r*n"rlr-"lih; 

riints and responsibilities of users and

ptouiA.rs of health and community services'

ln keeping wiih the focus on resolution and systems improvement outcomes' the

Northern Territory model promotes 
'á 

rutpttúq. *ry collaborative approach to

complaints resolution. Th; Comm¡siion*T toi Health and Community $ervices

complaints rlu, l,uäãrr*no"tory tr"ftãi tr'r"n determinalive) powers. The advantagos

of recommendatory models are that tf,ãy i*ná. 
to qtTlt* ownership' cotlaboration and

co-operative resotJton of complaints. A disadvantage of the recommendatory model is

that many of tfre àut.ã**, under tñe Rct remaÏn confidential' and the model is

therefore frequently perceived to result in few outcomes' Frorn the point of view of

rnany consumers,-i*ãot**ndatory models are Seen as "having no teeth"' or likely to

tiO" *itn powerlut health service providers'

Fleview of the
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caution in venturing opinions, or admitting problems or fault. Adversarial models cantherefore be hiohly rätourcË lntãis¡u", "Jd ;ö;Ãly inuotue recourse ro judiciarreview of decisiãné made. uowever, adversariar bompra¡nts moders can be seen aspreferabfe by consumer groups *n" !äli*r* di ;i¿ll'more protecrion and power roconsumers through having the capacitv to r.éuilv äniär.* change.

An important initiatjve. with the potential to-impact substantially on the Nï comptaÍntsmodel is the current developãreÃi ø "omhibusi r*gßr"tion to reprace separatelegístation estabrishing jü pËf,ä*ï;*i;-g,:rr"rirïo"Jår. The direcrions proposed inthe new lesislation-wiliracilitaiå-cãiäi:oratiõn oet*ãen Ûrà comptaints comñì¡ssion andthe Professional Boards. ll i" ,iño.r"tood thJtï; "legistation 
wifl enabre moreimmedíate and proactive responsles-to complaínts about professional misconduct.

The current NT complaints model is also consistent with the nationat tort law reformagenda which has deveropeo ovei the.rast t"* v*àr*. aroaoty, the reform agendaseeks to encouraqe. the tôonoti*t änd earry r*Jolriiän of potentiar damages craimsthroush the estabi¡sh*ent ãiJuäãîipru-¡¡tigätioñ proJå*r"r. Mechanisms which aregradually becoming available in fuã pre.-ritiõaiior îr¡r-r* under various Acts incrudeconferences, media-tion, åãÃåili"üoä,"rÈ.r¡ngär intorñ.'"ìion ano serving of notices.

8.2 IS THE NT ¡¡OOCI INDEPENDËNT, FAIH, JUSî AND ACCËSSIBLE?

fntroduction

."";fåru?ËL',i1åi requires the estabtishmenr or a hearrh and communiry services

"provideÊ T !!d,"pr!dent, just, fair and accessibre meçhanism forresolving complaints betwe'en users and providers of health seruices andcom munity seruicesîe.,,

Ïhe steering committee endorses the current modelas generally effective ín providing"an independent, just, fair atnã ãiã"ii¡it" ;;;h;;îr;;är, rruotrins comptaints.,
Ïhe steering committee bases this broad endorsement on:
r the simílarity of lhe underlying complaints model wíth complaints systems in mostother Australian jurisdictions' -lr,is 

mo-del (as ouilinãd in the previous section) hasgeneratty o*"1_:lqorsed as froviding ìÈ;-ilJ appropriate mechanísm forbalancing the competing ínterestl evident in any compraints process.
r the comment 

T,1d* by. the Ðepartment of Health and community services in itssubmission to this r*ú¡ew tiit-lon"r r, ne-nàiii'of the commission,s work toDepartment of Health 
"n¿ 

Càr*ìn¡ty seru¡ce;-hr; Leen its independent standing
r#:-å:f"llä'il::#1""':iy;i;ryä:tiji:;"""ume*iheopportunitvt-o

r the consistently predominantly positive assossments made by both complainantsand providers in satisfaction survey forms illaì ár" tä*urded by the commission to

Health
39
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ascertain v¡ews as to tho quality of services provided under the Act. (Refer

Appendix 1 1.4 Customer Satisfaction Surveys 1998-2003)

r the small number of requests for review made'to the Health and Community

é"rvices Complaints Revìew Committee. Since the Act commenced, there have

been 1,700 approaches to the Commission, and only I requests ('05%) for review

of the comPlaints Process.

r thê fact that most changes suggested in submissions to the review relate to specific

trãceOures and protocãls unãer the Act, rather than expressing major concerns

with the underlying complaints model.

. the fact that 12 out of 15 review submissions commenting on questions relating to

coverage of the Act supported some lovel of expansion of coverage under the Act

into further community s'ervices sector areas. The Steering Committee considered

it unlikely that increased coverage would have. been supported unless the

complain[s model was seen to be gõnerally independent, fair, just and accessible.

r the assessment by the commissioner for Heatth and community services

Complaints that:

"lt is my submission that, at a fundamental level, the model as currently

contained within the tegislation has operated effectively and continues to

be a basis for the 
*best 

approach and .best practice dealing with

complaints in the Northern Territory aontexfl ''
The Steering committee notes however, that not all review respondents.would agree

with its oveiall endorsoment of the current model as "an independent, just, fair and

accessible mechanism for resolving complaints.42"

Endorsement not unanimous
The Australian Medical Association of the Northern Territory (The AIMA) expressed

strong reservations about the degree to which the model is independent' fair,

accessible and just:

"Sadly, the concerns of the Australian Medical Association and a number

of ot-her "provider representatives" appear to have beon realised with the

intent øen¡nd ne l"gittation seemingly lost and the evolution of the Health

atnd Aommunity Se-ruices Complain{s Commrsslon over the past nearly five

years into an advocate for consumers as oppoged. t2 a9 independent bady
-designed 

to ensure that alt part¡es subiect to its iurisdiction are dealt with

faír|y......
Al bf these factors have cambined to result ín a Commission that sees

ifse/f as an advocate for consumers rights and there have been many

instances where the rights of providers hâve been obliterated in the rush to

piioiia* a complainan"t with their requested outcomes - outçomes ranging
'from apologieä fiot unreasonable'in proven circumstances) to financial

compensation.
ihe'experience of increasing numbers of medical proÍessionals of what

can at best be termed unreaãonable treatment by the Health & Community

submission by the Health and communily services complaints commissioner, p241

4? obiective a) ll of the Act
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a

serviceg complaìnts comlfsion raisesserrou_s concerns at the manner ini:fltle regrsratrii ø ørtig manaseaÁr, iir"u"t and the Review or the

î:*#:#i,i:#i:üir::##,,f ;*:f !:ifr{ï"T:W;?;"j:faced mu3,t be , 
"toJuläJi"r"nce þ the requ¡nto 

resolving the-probrems
ALL p"!!1:, in.¡,.inãa-åiÅ:o r"i s;;;;,;:ffiï:r_* H" ;!n::":: :r:commission's orriceàrdii'à prfty ígui;it *;;; tha comptaint is made...,

Ëiå=iii:i"ËtJ'¡3:l 
arso expresslg concerns about*independence, jusrness andraner ùaïjñìhJ,iffilïhi,i Þ;;vider sã;äi#dä' in rhe apprication or the moder

;trX;J:rïg å:î:lil"**,::d 
commenrins on the .pp,opi¡åt*nî;; o; ,i,ä åi,,,,äîT

powers,,,¡;¡::l:i;i;v::;i;i#,rtr,^:;;l;i:i:'';'itnã;::i:!i;:!jil:,r,,,;:::
ïhe concerns ec"''itö;;'ì"ff'åi::fl l,l,l:î,åH'lîi jltîf ::îfl î:ii{i:îf r.ffi ';i¿'îi:LH:
;ifü:i{i:'rïJ¡:iî11¡* 

iJäiäsuic""i*iä'täî'r*rds 
provide,*. ir,u ro,owino

åå:;;i;p,'"g'T'.'B:"ï'T;fl 
,iJl::iif 

tþ#fi å:r,'îTåîíff ,å,r:Jl,il-,"#teanins 
"*[*,,ä! Å3";,ß,i1",:f::,:;;i^i:i,;;';,,;';ä"f as a ,;h,"i;;;dy obviousty

Ïhe steering cornrnittee understool,,l:,.lhe compraints process can be threatening,

#rui*-+rolçgitr.l',t*ll,'-t'lf,å*:'[ll,-l, :',*rff å..]rîIrmes, be influenced by ou,*ilJ*"ri* the process and that pLi.äpì¡ons can, at
A fair' independ-elt 

.uld accessible.-compraints 
moder, therefore requires strict

1,Jå{qË: Hiiî?''ff fln g ml'g 
j u srice ãno p,oåääu ra r rairness. rn J 

-co,m 
i*e eand balanc"; in thu form of: 

"'vvvr v'ovides sufficìent procedural Íntegrity and checks

: iil'_UiJi:T"HJ:;ï:l'"" 
conciriation and invesrigarion 

;r trìd€pêndent expeft opinions;
' effective protocols 

"* pätirses for working with professjonaf registration bodies;r the existence of the complaints Review committee.

NT Health and commt Review of the
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bytheCommissionfromAboriginalpeopleismuchlowerthanthosereceivedfrom
non-Aboriginat peopte. This qrlnrel iJätJ""ä;;wreJg"o in the review discussion

papero. and in the "Health *nb Comm;'îU é"*t"u Coñtpf"ints Commission Annual

Reports.

one submission to the review suggested reasons for the relatively low proportion of

""tpfäi"tt 
fiom Aboriginal clients as follows:

"Complaints from lndigenous peopte a19 low dye-,!o two main reasons'

The first is due to titeracy cons,triní".- Many people, not only indigenous

peopre, *ítr ;;;;';'i, "'"o^it^ni 
il tntv ítàve n write it down. tf there

was a mechanism for regeiiiig íp'oxen " comalaints which the

aommíssion wrote down and tne'äå'mptíinant then 
3ione.a 

rgrt ,tnis y3yja

help, Many lndigenous p'opti ä'r- also u'nclomfortable "'around

bureaucracies aid non-lndigíiorl'-.organisations and will avoid

ínteracting *lth th'u*, where possible"'44'"

Discussions during public consultation workshops consìstently reinforced that some

Aboriginal peopte iuåi ,"trinution or fuät- tì;îti*ution it itrey were to complain aþout

the services theY receive'

submissions to the review included a number of suggestions aimed at increasing the

accessibility of the complaints systeÅ'io Ábãrig¡n"l p""pl;' Suggestions range from

the Commissioner having "own motìãn" poü'"'s to ätlow invéstigation ol issues

impacting on Aboriginal htalth,in-tnr-änu",i.e ot 
"ompláini' 

to theéstablishment of

community visitors-scheme/Advo.uJyl*i"ã, to i*prouão Ëto*otional materials and

il;;ï*öüent education and awareness visits'

At its meeting of November 2003, the Steering Committee also expressed concern that

peopte who are aged and n1y1^i,?iffiiiy" *"y atto l''áue difiicultv accessing the

comptaints mecnäñism. Commissioi-ããta'is nót avai6nie to confiim or deny this

concern, However, the need to, .pîåiuiåupport for.people who are 
"g-"d 

or have a

disabitity, to ensuiå'tnui tl'.,"¡,. rignts aã;;"uñi*t* ano plior* with particutar needs has

been acknowredged in other iurisoiciloîî'J,tn tr'. ertån-rËr'ment of community visitor

or AdvocacY Schemes'

Each of the potentiar mechanisms to address accessibirity issues is examined in detail

in the finat section of this chapter.**';Ë ïi;'¡ng bo;miftee supports serious

considerarion of each potentiat srrategy ,.'ä ;;;;; ãt uJJtàu*ing an acknowledged

iu.uf.nuu* in the current model'

Stakeholderconcernsovershared.Commissioner/ombudsmanroles
The steering co;;itteã noteo that i;; ;;blS"l:f jaise concerns about issues

arising from the Cåääjã*i"ner tor neàfù and CommÏ"''it Services Complaints also

having the separa,ã'iåi-îj'it ã o*nri**än tor the Northern Territory'

The Department of Health and comrnunity services raises this as a significant issue in

iit ãou.ring letter to the submission:

as A Discuss¡on Paper to Seek lnPut from lhe Public Review of the Health and Communily Services

Act 1 998, p9 2917lo3ita DiDr
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"An issue.not raised in the 
liscussion 

paper i7 the perceived confrict ofinterest due to the omludsman 
"nd 

cã"***s,ner being the sameperson' For example, if a p*r¡auuco*piaiiatnt nas difficuñies with thecompraint process or decision of nà 6}*'å,¡"r¡rner, two avenues ofredress wou td be referral n ln u. Omb; ;ds-;;;, and/or Reví ew Com m ittee.The commissioner ¡s pirt of øo,rn- n"îu'än"nu*s of redress. Theapparent confrict of inteiest gourd øe a-d¡i¡Ãcänt¡ve to appear or make aiJ: f: :' #:': #' ;:i'':' : :: :;;';; ;;';ït'ls a ! e a' ¡ t t n e tw o p o s i t i o n s
Review Committee.,.,, sa/ne parson, by enhancÌng the råle-of the

The AMA's submíssion argues that the current powers and functions of the compraÍntscommissíoner are inupptãËtiätä'i*"urr. they confuse the rores of the ombudsmanand the commission*t' 'ft'ã 
Ãùniuggesrs tnåt ifthe funcrion, ãi* tliJ p*,tormed by

Bi"-,i ilff i; JHL *-;;, ff ;::".Ï:*ri;'i:''ilirfl ï "' 
rs m a de to iÀ" com p,a¡ nrå

"ff there is to be no change lo the powers of the commissioner thenserious consideratio, *,ui"t øe g¡väi n'-"äiurution of the rores ofombudsman.and Heatti-cà*q!írli ôir^iåTorrr. rhe basis ror thissuggested. change is simpte. uealn lr- 
"Å'ä"iit arways be a comprexissue and-as s1-rch ,"qür* a dedicatid' oiïi"u* or any .egisrationintended t11ls2tve ro*qt"rntu 

1, in;î*i iiÃiru,^rtv íf a component ofthe resotutpl Froces" is io 
"uggr""r 

*ry, tnàl nratn 
"ra 

,õrrlrnvseruices might be ìmproveJ e",*r.n n ,íqu¡rà"-tne Çommissioner to bea persan with an appropriate øactgroiÃ-'ii7ä^n ,nìat* i;ü*r*ty
'å#;lr:r\;:::usry nàt i ,rqii,r^etit ror a piril, hotdins the pos''n or
Again it mul!be reiterated, unress. th.e position is a dedicated one, the roreof the Heatth comptainli'åimmissionriiãtd iirtty by the ombudsman
T!::|i,,::r::"tricted ro rissuãs or p*irü ¡.J.'iJíin¡rilon, investisation and

H,ístory of Hole-sharin g .Arrangementsïhe Steering Com.míttão ,"uiJnlä'tf," hÍstory of this 
.¡ote_gharing arrangement.According to the- Historical riåä¡rgìornd chaptår ;i il" 

. 
firsr Annuaf Report of rheHCScc, a draft c"ninriãi,t;¡-;Ë;.*"s.prepared 

in earry 1ee6 addreuriirg how theNorthern Territorv.would implemãnJìrr* n¡åoiJJãîr;ffig requirement to estabrish anrndependent hearth, comptaints räànani*r.- Th; 
"înäj**¡or,, 

prepared joinry by theombudsman and o.v ¡ãiiit"v"rìäg, serviceJ, "-ãrön, 
cabinet appiovar for rheestablishment of 

"n 
lno*p*nãu'nt'Hää* õ"rbìãirit*-üîTt, 

"ttu.r.,ed 
to irre orrÍce of theombudsman' The. submi**ion *"*ï3u_*, ro'iärv'Ërãsänteo to cabiner. in ,u.pon"uto an unrelated cabin"t *tutir.ìäi råquurring ããoîiion"r budget for rhs o;budsman,cabinet advised t¡3i 

'^'* 
öä"niãl'rl; gg il;;'r,"* approvar to service hearrhcomplaÍnts' No additional ¡nr*mJtËn år runoing was provided.

ln october 1996 a Proiect officer was appoínted to imprernent cabinet,s decísion, and

f 
p #r1ffi f, i:,JJff ãE:l Ltil',:tfo*' Åiä'ïi' ffi ,u, n,u *,"Ë: ù* i u"u,o.i

;i ,iï,i:::g;:: fl*,:$iãi ø,,, ir; orrice or the ornbudsman;
a) have its own legislative framework;b) employ its own staff;

NT Health and commt" 
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c) have an identifiable budget;

d) be given lhe powers of.investigation, conciliation and recommendation, but not

the þowers of adjudication;
e)inctudeallhealthserviçesprovidedbythePublicsector,excludingNorthern-r 

ierritory -funded non-Government seryices'

Following the Minister'S endorsement, all interstate health comptaint legislation was to

be examined. rt waã 
-dãc¡ded 

tnaf"tr,e- ñortnurn Territory Hearrh Gomplaints

Commission would be establisrreo primarìiv ulong the lines of the AcT and Tasmanian

models. The Tasmanian model *"* åä*ñ t" bt partic.ularly relevant because ¡t had

recently establisheiä Ài"¡in complaints bo¿y co-lo'cated with the Ombudsman'

cabinet approved the establishment of the Nofthern Territory Health complaints

Commission in 1997, atong with recurr*t iuÃOing of $167'000' Following community

consurtation, the Government approved ih;;*ürËion of covetage of the Act to include

;;:d;;tt*"nt n*urirr tt*¡"*d,'und aged and disability services'

Followlng assent to the Act in March 1998, the ombudsman' Mr Peter Boyce' Was

formatly appointed ät c"**iJsioner tor Hãårgt and Community Services Complaints'

Possible Changes to role-sharing arrangements in Tasmania

The Steering Committee turther .Ãäã--inãt the 
- 
Rovlew Advisory Committee

oversighting tne zóöä iåJã* oitt,* ru"-Àãnrrn Hearth compraints Act recommends the

;iö;t'";ñt or 
" 

turl t¡** Health cornplaints commissioner:

ilThecommlttesbelievesthattheheatthcomplaintsjurisdictionl.s
sisnificant 

";';; 
suiicienttv , tiliy¡lt'd to warrant a futt-time

C"ommissioner and a separate budget'-""

The Tasmanian report examines the advantages and disadvantages of the current

shared_role, *rrrnt'-ent in order to reach this recommendation.

The Steering Commîttee considered that:

. concerns raised in submissions'
r th€ history oi ttr" commissioner/ombudsman role-sharing arrangement in the

Northern Territory;
r têcêñt developments in Tasmania; and

¡ âr-r absence of 
"omment 

about tñìl issuu in the Commissioner's submission to the

*"räii-ri-a request that the comrnissioner comment specìficaily on the effectiverress

of the current "#p¡"¡;Ë 
model in rrr"lión to the ioint roíe-sharing arrangement'

Effectiveness of the current co-locatio¡r model

The commissioner was asked to to**unt on the effectiveness of the current co-

tocation model. He stated that it *äjöil;Ãitg u'T"'stand that although lhe Of*ce

of the Ombudsman and the Healthãü ilñunity Services Cornplaints Commission

were co-located they were for all intent and purposes separate identities in that they

have:
. separate and distinct legislation;

. separate and distinct budgets;

Act of
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separate and d¡stinct statutory office holders appointed by the adminístrator (rt so
iåË5.,ï: i||ln'one 

person Éas ¡eãn appointecioo üth ãt"trto,y orrices);. separatedelegations;
. separate policies and procedures; andr separate management complalnt systàms, atbeit that they use the same data base.
It was recoonised ii th,t time government made the decision to co-locate the twooffÍces that 

"there. 
may have ¡ä a. perception tnät there was no uu*nr* for theadministrative actions ät iñå-cãrïissiån to-ñä ,.äui"ñ*o.by rhe ombudsman becausethe commissioner would in 

"r'ie"i'ú" reviewing hiñäi Arthough in practice this woufdnot have been rhe .u*" uu'rîtiytla¡nr,¡iouij!ä,,o."run 
witnin ihe omnuosman,soffice' an independent i*;i*; iommittee *au 

-eËiaorished 
under ihã ueattn andcommunitv seruices co;;t;;;r:4"lto 

'*uiå** 
;;i matters. rhere is no reviewiJ'i:ï;',iJil,ï iiffiilii";;jf rvr iågìsräü* ãnä tn¡* i*äñ i,"po*uît'd¡ffu,un.* ¡n

It was also recognised by government.at the time that there were a number of benefitsthar woutd u..rrî fro* ;úrïh-;ä:iålation, rhese being:r savíngs in rentar costs as thereias no need for sãparate accornmodation;. savings in poy.el,terephone áÀo Ë"o*r;;-" 
¡v, ùr'p

' flexibre and efficient ,iu ãrãJräistrarive resources;' frexíbre use of staff for u.."*" uno awareness purposes;' 
:ä:',i"ï.11u,fft'tn 

ontv one firr*on as the'starurory orrice horder ror the two
' ability to utirise the staffing resources of the Arice springs office.
The co'rocation 

3"1.1 . 
deveroped 

.,between the office. 
. 
of the ombudçman andcommÍssion has proved to ue-vÅilre..tivããÅo'ätri"Ëri. 

Not onry thar, bu*here havebeen no complaints ,,*."¡u*ä'ouäi,rrl r¡* t;.;-üä iiat retated in any way ro thereoerng a confri* between the rwo iorää or ornüoJÃäÃä,io commissioner-.
Because the commi:*',on.¡: separated from the office of the ombudsman as describedabove' if government decide;lËil; separated off at any time as the regisration andcurrent strucrure wourd ailow ih'; ;" hiqñ.- î;ï so however, wõurd requireadditional ongoing 

,f,rr{rg i;'inä lroär. or'CI'soo,ooójo"gioo,o00 for ttre folowÍng newrequirements' and the cdmmii*tn*ì.oo"r-;i;;;;iàäitni* 
to be cosr efiect¡ve given:t"t"T;jiiT.:îll,;; ñbffi;'ilåit¡ri"o *ìir.,'tñã'r"îã"t co-rocarion arransemenrs:e fulltimeCommissíoner;

. reception/enquiryofficer;

. administrative supporfi andr additional power, telephone and lT costs.

8.3 DoEs THE f\toDEL Asstsr IN coMpLAtNTs HESoLur¡o¡¡?

t

I

lntroduction
Objectíve a (ii) of the Acr is to:

NT Hearth and commt 
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,,establish a health and community services com.plamfs sysrern which

encourages and assrrsts Users to íesotve complaints directly with each

other."

Other Sections of the Act requiring, encouraging or assisting direct complaints

resolution arel ¡ --,!.--:-
o section 26, under which the comrnissioner may make preliminary or minor

enquiries in respect of a compf"ini tã uáU=ty him/herself that 'a reasonable

opportunity n"i"iãàn- girn to'l¡e provider to resolve the comptaint with the

io,mptainant"or that it is not practical to do so;

I section 30, under which the commissioner must take no further action if the

complainant has failed, without good reason or cause, to take reasonable steps to

revoive the comptaint with the provider; and

I Section 38, which includes the functions of conciliators aS assisting the

complainant and provider to reach agráem"nt and resolving the complaint in any

other waY.

These provisions are designed !o give effect to the Northern Tenitory Government's

direction rhat ,,rhe;;96g;;-J iutd â¡m àt ,nrorruging users and providers lo resolve

problems together where possíble thriugh variois lorms of conciliation rather than
'litigation."ß

The $teering committee commends the curront model as highly effective in

encouraging and 
"ttËiìnï 

ui*r, and pioviders to resolve complaints with each other'

This positivã assessment is based on:

. cämplaints data provided by the Commission;

.theestablishm*ntnytheCommissionofanexpeditiouscomplaintsresolution
ftoaat* during the assessment phase; and 

.^r¡in+¡ raonr,rlinn hr efforts by the Commission to promote pro-active.complaints resolution by service

providers in order to prevent concerns escalating into major cornplaints'

Complaints Resolution Data
The $teering commiitee considered the fact that 75% - 80o/o of all approaches to the

commission have n".n resolved al the assessment stage as strong gYidt-l"* of the

model,s effectiveness in assisting ;;p¡ili" 
. 
resoluiion' The use of informal

processes such as mediation, nãgotiati'on and/or preliminary inquiries so as to

expeditiousty resotve a complaint **i" åüð-u.ãn át 
"uiden"* 

of a pro-active approach

to comPlaints resolution.

Expeditious Gompl ai nts Re-solution
The Health and Çommunity services complain-ts.commission submission to the review

describes now proceoureó have neen áitáúlitrtud under Section 26 of the Act to

facititate resolutiorioi"ompl"¡nts during preliminary and minor inquiries:

,,(Section 26) ....accommodates the possibility of ascertainíng whether

all reasonable action by the- p,arties has been considered prior to

recaurse to the assessrnent-i)*"""' The aim ís to facilitate

communication between the parties with a view to resotving fhe issues of

complaint without recourse n oitã¡i" interuentíon...'.' The commission

is of the øriin that an informat process.that enables "expeditious

resolution" is nof onty apprapriate'in that it atlows flexible compliant
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,;::jf;:r:Itctices (sic) it meets the current and ruture needs of

The commission submission later describes the expeditious resolution process:

"...the commissíon has emptoyed a process of ,,expeditiotts 
resorution,,outside fhe assessment i¡*"rru*r'r" ãu""i inÍormal resolutÌon of

"rr#:,,flî:tr. without havins recourse to the Íormai prããã""ãå of
The aommission adopts a ,mediation,framowark 

fo assrst ffie process.The mediation is coit¡dent¡ù b the p"iiri uÃd is usuayy restricted toone meeting- rhe issues arc norma'ily ress ,*i¡rrc and do not warrantrecoutse þ tl? gonciliatiol process, wn¡cn utirises an expert opinion forclarification of r.ssues. Th¿
principles of ,,open 

disclosure,Amediation 
model lb consl'ste nt' win tne

It mediation is nat successfur the commissioner may then giveconsideration to referring the compla¡nt for iurtner asses.s/n ent as towhether the complaint shourd 6, ,iøli"a-'ärcewneçe, conciriated,iyvestígated or taken no funner.
It is submitted that with¡À thá bgislation there be specific provision toproceed to informar mediation -w¡tn¡n nà iinü*t of the assessmenfprocess and,as 

{r.eady submítted tn¡s snolnËäá pruiteged confidentÌatenvironment and legistation shoutd provide fr;it {
The steering committee endorses the expeditious cornplaints resolution proces$ asc.onsistent with the spirit of tf.,* Art, ,t i. pià"""" iä'inupt*r g of this 

'."oo,Fol 

will address formalisíng pto.tJutal' aspects of

commission effoils to promote effective resorution processesThe steering committi* 
"on*ioãiuo. 

tn"t gdápi.i"'l-of the 20o1t02 commissionAnnual Report provides 
"uiu-ån-"t-iñat 

the ¡lorth"iÀ ierritory,s comptainrs resorutionmodel encourages and assists tr,ã a¡rcrt râ.árilon-of complaints, and that thisapproach is activ_ely promoted by the c"ñ;iäË;, The chapter, ,consumercomplaints provide á Risr. na""åuãín1t oppàrtrnitvr;' provrders,,, argues the casefor direct resolution ol 
"ompËinir'n*t*r*'n' prouioårs ano users, and ou'ines theopportunities to do so througÈ the existíng processes under the Act.

The report identifies 
-several opportunities available to providers under the Act toresolve user cornplaints. rneseãþpliun¡ties are:o internaty before an inquiry is ,åJ" to the commission;. during the Commiss¡on,s å"**."*Lnt phase; and. during conciliation.

According to the chapter, the commis.sion g.enerally recoives comptainls þecause"either the complainànt 'r,t nor-";,ài*ri1d *"¡n 1ià'' p,ìov¡ders oxptana,on or thecomplainant has valid reasons for noi gging 
.to ne proííier direct. Æeasons or causesfor a complainant not pon¡oisíioïacting the provider might incrude:. the person not being physicaily ài emot¡onaily capable;
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. a perceived power imbalance by the comptainant;

. the complainant having a stta¡ned and negative relationship with the provider; or

. the very nature of thi comptaint eg attitude of the provider, lack of krtowledge by

the complainant or sexual misÇonduct.""'

The report advocates that providers lake a "risk management approach" to complainl

resolution by making early decisions regarding:
. "the extent of detaii required to respond adequately and openly fo issues of

complaint;
¡ the'provision of an expression of regret, ie saying sorry for the mistake or harm

dane;
r thê realism of the outcomes sought by the complainartt; and
. how they can participate in resolving a complaint."

The report argues that if this approach is taken, it wilt be "mora likely".that a

complainant will accept the response and move on."

The Steering Committee considered that the chapter demonstrated a commendable

proactive ap-proach by the Commission to encourage providers and users to resolve

complaints.

Further, the Committee considered the possible reasons that complainants may not

approach a provider about a complaint in the first place were especially useful in

considering the grounds on which ihe Commissioner may decide not to immediately

refer a complainant back to the provider.

Opportunity for Procedural lmprovement
The committee considered that an AMA submission comment suggesting- a need for

some procedural refinements within the Commlssion's complaints. handling system'

Tho AMA recounts ,,anecdotal" evidence from "a numbef' of providers that_the first a

provider hears about a complaint is a letter from the Commission' The Committee

supports the AMA's contentión that "sure/y the stlff of the Aommissioner's office havø

ai'obtigation to at least ensure the provider is aware of the complaint prior to

embarkT ng on the formal assess/nen t /investigation p rocess?'

The Steering Comrnittee bolieves that a telephone call from the Commissioner's Office

to the relevãnt provider informing them that a letter regarding a potential complaint is

forthcoming, would assist in estallishing a cordial and mutually respectful relationship'

Such relafiõnships ñ.u* ttl* potential ¡o ne more effective in the direct resolution of

complaints.

The committee understands that such courtesies were once routinely in place, but

have more recently not ál*uyr been followed due to increasing case load and work

pressures. ln the interests oíseeking informal resolution of complaints it is suggested

that this courtesy be re-instigated.

The Commissioner noted the AMA's submission but maintained that it is important to

separato a realistic need for legislative change from the need to refine and develop

pròc*6es within the context of the overriding legislation.

th änd Com 2001 10-1 1
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overall' the steering committee concluded that the current complaintsresolution model has -been t"tãiLãuy **.À*"rui'ii-"n"ouraging and assisringusers and provid"l: tq resolve comptaini;ãñ;i;'riitr eacrr other. However, rhecommiftee commends a 
"urüå" of prorlåïiär amendments to further

;iåit'iËi#,i:.îfo'oach' rnÀ'""å-mended *uno."nts are Jlscu-sseo ano

8.4 Hns rnr MoÐEL IMPRoVED sEFvIcES?

Objective a (iii) of the Acr is:

"to establish a health and community services complainfs sysfem whichleads to improvements in hearth sr'*¡cu"Áraîo^*unity seruìces andenabres usgrq . and providers to contributà ø the review andímprovement ot heatth ári¡ràt anr co*mirityleru¡ces.,,

Provisions withín,.the Act potentiafly aflow user and provider contributíon to serviceimprovement at arr stages d¡ih; .Jniprrñü *oä;;1" 
t

service rmprovement outcomes as described in Annuar Reportsln assessing whether Û,. 
"riËniJoäptaints rnoã"il* å?t""tiu" in.this area, the $teeringcommittee considered iniot*ãlìon'provided in ne Häamr and community seruicescomplaints commission nnnual-n"Jorts since its establishment in lggg. Each AnnuatReport specÍfíes achieveme;b ì; räation t" 'irpr*Lïietivery of health services andcommunity selvices"' This information was used to assess whether the current modelis effective in the area of ;-*Ë ;;provement outcomes.

complaint case studies outlined tn A1lu?lHeggrls provide information on the nature ofthe complaint' the- issues raiseo nv in* complaint, ïr,u'inv"*tigation and/or conciríation
f;i ir,?til.i"#mendations made, and how ïn" rË.ärmenoalions were iesponded to

The committee was. pleased to note evidence of improved service delivery through thecomplaínts process ín the tolrowing á*u" u* outrined in the case studiesrr establishmentof guardianshifarrangements;
' development and implernentat¡ãn ol service provision guidelines by a horne andcommunity care provider;

' improved procedures for dispensing of schedure g drugs by a chemist;r profnotíon of appropriate use of authority pr**.riptioiu;
' improved security-arrangements ãt a mentar hearth facirity;' improved access for peðpre witl a disabilíty at a pubtic hospitat;' improved security of recóros at a community hearth crinic;' 

H3;1il',flJ,,ilili"'u 
provisíons resardins ái*pli"irg or medication by Aboriginar

: jTfi:Ied poticy, protocors and systems in reraring ro duty of care ro carers;I rmproved assessment systems fór home 
"ur. 

*rñri"L*;' irnproved systems in reråtion to access to modicar care ín prisons;
: ljl,:_r 

management of renar/diabetes patients in cenirar AustrarÍa;o rrnprovements to an Aboriginal Aged Care facility,r better reporting to the Corän*r; "-

NT Hearth and commun 3""tJi":iÏonpøirts Act (lees) 2003
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The commissioner made the following qualification as to the extent of information that

he was able to mako available in reporting:

,,lt is perhaps important to note that in regard to formal conciliations

under the- tegiitation, the confidentiatity prouisions prevent su.ch

maffers øeing" reported upon. tt is impartant,. however, to note that

many ,o*på¡nti to the Commission are resolved by conciliatiolt 77d
conciliation 

-p,roniirt a wide Ecopa for ínnovatìve and effective

resolution oí *^ptuints, including the payment af compensation in

matters akin to negligence /ssues"'

Please find at Appendix 11.5 fult details of three of the above complaint out-comes as

prouiOrO in Hoalih ãnJ Cottunity Services Complaints Commission Annual Reports'

The Steering Committee:
, endorses the case studies as evidence that the cornplaints rnodel has been

effective ¡n Ur¡ngìng abàut demonstrable improvements to various aspects of the

health and community services systern;
r rêcogftises that the 

""u* 
studies solected for inclusion in the Annual Reports,

represent u proportion of a range of other improvements which will also have

occurred as a result of complaints processes;

r understands that the case studies also demonstrate that complainants and

providers, ny fre¡r involvement in the complaints resolution process' are active

bontributors to service improvement outcomes; and

' commends the lnformation provided in the case studies to policy makers' managers

and educators as useful tools for future improvements to heatth and community

services sYstems.

Committee concerns re impact of Health and Gommunity Services Complaints

Commission resourcing
ln spite of these pos1peäutcomes however, the $teering Committee was concerned to

note comm.nt* ráã* by the Commissioner in his submission to the review:

,,Due to resource and workload constraints fhe commission's current

core busin""r " 
pià¿à minantly complaint handling' Accordingly, rathgr

than taking a pro-active afproac'h, as envisaged by the Act, . the

approach iakàn' ¡s reactive. tt is my uigw that the obiectives, of. the

legistation ei¡¿enceA by the powers and functiorts of the Commissioner

m-ay øe suøjeàl to io** criticism in the review of the legislation as not

being acn¡eïid. The reality is that I betieve the tegislation.in.its current

farm is adequae atnd the effectiveness of ffie commission in this area is

primarity u'liiouri, ¡þsue. Whitst I do believe the Aommission has

added value in terms of advocatíng and initiating improvement in service

detivery ¡rc ímpài,t ,oitd n," beeln more signif'rcant'52"

while the committee has concluded that the current model has had a positive

impact on improving services, it "t"o 
acknowledges the Commissioner's

Çoncerns that poteniial broader systems improvement initiatives have been

limited by inadequate resources' Âny expansion of c3-v-e1a9"--".1-T:O:i^l:1"

other communiiy services has the cápacity to exacerbate resourcing lssues'

Review of lhe
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"".,H'lH 
¿üï: jiff åff åïä jLï j#l r " i m p r i c a r í o n s or p os s í b r e c h a n s e s

8.5 HAS THC MODËL RAISED AWARENESS OF RIGHTS AND RESPONSIBITIT¡ES?

Objective a (iv) of the Act is

"to estabrish a heatth and communíty services compraints system thatencourages an awareness of the rigtíts irà'läponsibitities of users andprovidersof heatthseruices-an:i";í;;r;;;;rïil¡rr"".

'itffLïÏlrBtm.tîåendorses 
the current complainrs system as parriatry effective

The code of Health and community_services Hights and ResponsÍbiritiesÏhe commÍttee Jargelv nãråi'inir'urrur**ent oñ the successfur deveropment andiü,T'i3*"ål!*i"î1iî*ll:*iñ-*ñtiã,{0"å.,oon*io¡riti*iã"(înecooe)as

As outlined in sectíon 6'2.1 of this, report, the Çods is a slgnificant document thatdefines the rishts ana reiponsi'úiiiti.tot'näir, i-Jrî and provÍders of hearth andcornmunity services in the ruorflrein Territoiy, ;;ã';, used as the framework fordetermining whether 
" 

prouia"iîasäcteo.,reasonabry,,in 
providing a service.

Ïhe steering committee understands that since its approvar by the MinÍster, the codehas been printed and widétv;irì;;ùì"dîy ïËö,n'Ëi'i*rion to provider orsanÍsations
ffËä*";iåTl"nl,lfi:' 'nJ 

r'ä* n"JnLctiverv p.ñäln education and oùtreach vis*s

However' it was evident duríng review consultation workshops that many consumersand providers were.unaware oithe existence oñ;'åä., and therefore árso unawareof its potenriar sioniric#;;;'å'Ë#rr,r.rrç tãr'äijujìns ano irp-ilrd;ay_ro_daydelivery of servicet and as u roÃ"*ork for compraints hándring.
Anecdotal feedback fffm. Provioer groups also indicated that the code is not generallyreferred to in orqanisailònal tt"itïing or orientation þrograms. Avairabirity of the
åiäi'Jjo;,,trJ;*';",_:{,.:';'lñï å,ååH,j3;'ïi:,in fi,ñ,ooi", 

"nJtJ 
JJpendenr on

concerns re appropriateness of the code for some Aboriginar peopreInrormat reedback d-uring review ö'näqr1"r;;;Ëil# arso indicated concern rhatthe code, in its current form, *"" 
, 
inuppropriate 'for 

some Aboriginar peopre.Interestinglv' at least-o¡. ptuìJ"i orbän¡"at¡äir ¡"ãtt*rp,-ing ,o re-wrire tnä cooe usingplain Engrish, in order to promote it-*rr-'ãîää0"årî'*r,iiforiginar peopre.
severalsubmissions to tho revíew **-*15?l the importance of providing informationabout alf the commission;t ã.a¡riti-i"in 

3.n appropriate format for Aboriiinar peopre.
;i : ;ä H :, åffi , 3f i'; i", 

*#å-'; 
f"'#7¡lË f å"f å:öil 

i'l* ;; ; óä. iË öi i B ä' ï r, 
", 

m a n y

1
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,,they first need to know that they are entitled to make a complaint, .Tlis
may mean 

"n:nniging " 
tong hetd'perception that peopte have to settle for

the seruice off"r-rd,"ut to õbiect could result in no seruice at all."

Concerns about user/provider balance in Code

The Northern Territory'Code is unique amongst similar documents developed in other

jurisdictions in that ii u6Or.rt*s both user äna provider rights and responsibilities'

However, the Steering Committee notes 
"on"tins 

about the Code expressed in

submissions from the AMA and a provider'

rn the background to its submission, the Austrarian Medicar Association argues that the

Cornmission "sees itself as an advocate for çonsumer rÌghtd'and later goes on to say:

ilThedevelopmentandreleaseoftheaodeofConductwithlfs
terminotogy íolitng on the rights oÍ the user and the responsibility of

the providerà-i| ti" very briãl acknowledgement in Prínciple 5 of the

rights or prol¡dãri ãnii áerve! to further reinforce the community view

that any and At 
"on"eins, 

real otr imagined, would be investigated to the

fultest extent i,t nu t^* with little if any requirement on those making a

complaint t, i*i, tto¡asÀ for a comþtaint prior to its proceeding".

This submission implies that the Code was developed by the Commission when in fact

ii;ã. ãeveloped nV tne Steering Committee representing alt parties'

one provider, although welcoming. the code, suggests a number of specific changes

aimed at "providing more equitable treatment ol-both Users and providers under the

Code.,, ln particular, changes "t" 
åuõôáiteg u199r "Principle 5: The Relationship

between User and provide/,to address"nür,"t *t'tould happen in the event of irreparable

damage to a therapeutic relationship'

AtitsNovember200smeeting,thesteeringCom.mitteeconsideredissuesaroundthe
status of codes, and the circumstan.u. ,ni"r which they should become binding, lhat

is, be legatly enforcðable. The CommìtìeË åskeO that thið issue be further researched'

The committee subsequently co-nsidered a 1998 paper prepared bv..fe Minister tor

Cusroms 
"nu 

conïriiäräüä¡rãii-iüp"p", defined a bode as a "document which

sefs ouf specific ,l^idàø, of conducitãi'an industry in reration fo ifs cusfomers". lt

described codes as one of many possible industry regulation rnechanisms'

The paper proposed a regulatory spectrum:

,Between the extremes of no regulation and regulation by legislation,

there has t*"igàd u range of opíions to g9v9rn b,ehaviour' Progressing

from the Þàit í"grt"tory*ø the'nost ,uglulatory, the spectrum could be

described by the following diagram'

No Regulation SelÍ-Regulation QuasiRegulation Ço-Flegulation L

aodes of conduct can be described in terms of any of these options

ãrp"ndlrg ,pon tie extent of Government involvement, community

Deoartment of Alfai
uct , Hon Warren Truss,F

Fleview of the
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,i:::::::,i,';;,'!i,:ï::,'!nl1!t ', 
with a code and the presence or

The paper argues-. th.at regulation should only be strelgJleled as a tast option. ïhepaper proposes that voltint*tn 
""g:Ì ir; ín;"ürË',.r*o.rorm-ãr-.äi-,rguration 

as
compliance costs are m¡n¡misäa] and they arroiv- i'nä inoustrv a-o tã"ì"rponsive r0
ËËf Hr:lil:ffi i#f ;Ï*' uã*äuå',-t'nî' pu'p'", wa rns that, Jo be errecrive,' providing avenues of redress where.the standards in the.Code are breached;' promoting rhe code and itÀ stanoaroi trìi,i Nî,lJtrv uno consurners:

_ ,"'JHll1"ïiåJ;r or 
"""oinìabiritv ani 

'öäírs 
or indusrry -perrormance 

in' committing financiallV_to p¡onerly administering tho Code; and, contjnuaily reviewing anci ¡mpioiing the Code.

The steering committ*: 
r.uppoÍed.the paper,s thesis that codes were a varuabre

ffiiä'ri'r::iïs+,î,,î'Ëîffi -l#[Ji;3,åiÈ.r#¡ipe--Hãïå;,',i,,g,,,o*rre
,'fåi[::fl"JHIJn,?"1ru;:Sl'äio,,*À";rih;J;Ji"ä]i,,1ii,1"?Hfl 'J-niffi g,îî:
overall' the commíttee sees the developrnent and initiar promurgation of the code as axly::,;_ffichanism 

ro raise ;;";;ä;;;lh;ïishËäå respo-nsibi¡itiãr-oi borh users

However, the Committeo.supports an assessment of th,made to the review, ano more Lirãttiu* pi"r"i¡ä."'"î'fr,i:gi?{ irT flr"r"ff:îiü:åiffH:r€, rhe comm¡treä Juän*,iJ tn.t ïr,ã óooä'bä'reviewed every ti*ò *,* A* is
The commíttee is concerned that resourcoJimitations resujling. in the need to focus on:fitrfgr:,:ï,":iliÅ il,,Jìl 

;.d; or còoà_reraieîäctivit¡es may havä curra¡reo

The Commiftee considers
continually improve the suode. lf such support
Cornmiftee agrees tf¡ãï tne

that a sufficient Uu!g,e1-snould be províded to develop andupport systems necessary to ensùre effectÍve . u=" of th,systems are oronerry irírptemÀn-tãã ano monítored, thecode should nòt nb mäoe di";i;;..""

2' 
H:.i:i",;iin',TÎ,r"J"1:;f;-""'tv services Rishts and Responsibiriries be' 
fiå'8ioïbmissions relatinf io more equitabre rrearment of provider rights in. promoting understanding by Aboriginal people.

3' That the Gode arso be reviewed whenever the Act is reviewed.

BECOMMENDATIONS

4. That sufficíent be available for:

ibid
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r preparation of materíals aboul the Code in appropriate formats and media;
r regular reprinting and distribution of the Code to providers across the

Northern Territory; and
¡ annual access and awareness visits to all major Nofthern Territory centres

and to prescribed providers.

5. That the Commissioner write annually to provider organisations promoting
the existence of the Code, its use in staff training and orientation programs,
and in internal cornplaints handling systems.

8.6 OVEnALL EFFECTIVENESS OF THE CUFHENT MODËL ¡N THE NT CONTEXT

ln summary, the review Steering Committee generally endorses the current complaints
rnodel as effectively meeting its objectives. The Cornmittee is satisfied that the model
is independent, fair and jusl, and assesses the model as effective in promoting the
resolution of complaints, and in promoting broador service improvement outcomes from
individual complaints.

The Committee has some concerns about the accessibility of the complaints system to
the Northern Territory's Aboriginal population, the aged and people with a disability,
and the degree to which the system has been successful in promoting increased
understanding of user and provider rights and responsibilitíes in relation to health and
community seruices.

Overall, the Committee is therefore of the opinion that the basic features of the
current complaints model should be retained. The Cornmittee considers that the
underlying model may be further enhanced in some areas.

8.7 En¡encl¡tc TREttps lr.¡ CoruiplnlNTS MANAGEMENT

Increased focus on health complaints management
ln July 2003, the Australian Council for Safety and Quality in Health Care sponsored a

consultancy to undertake a literature review on innovation and best practice in
complaint rnanagement. According to this reviewsE, there are several significant
developments in health sector complaints management including:
. the discovery in the early 1990's of lhe unacceptable level and rate of adverse

events in the provision of medìcal care and health servíces;
r increased polÍcy attention from individual to system-wide approaches to improving

safety, risk management and quality in health care;
r gêtìêtâl heightened concern about consumer issues and riglrts, and in particular in

the establishment of health care complaints commissions in each State and
Territory in the I990's;

. the devetopment in most states and territories of policies, standards or guidelines
on complaints management in health care services; and

. considerable attention paid to identifying and deating with the "epidemiC' of medical
litigation.

s6 Turning wrongs into r roported incidents. An annotated literature review

Julv 2003, Department
rights: learning from consume
of Health and Aaeinq, 2003
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Together, these developments have provided a context in which
management has been given increased attention and focus.

complaints

Mediation and conciliation in preference to titigation
ln an increasingly litigious era (with associated high-level stakes arising from legal
costs and imposed penalties), the focus on non-litigious approaches to compfaiñts
resolution has increased across Australia. The need for such approaches has also
been reinforced by the current medical indemnity crisis.

Comments made by the ACT Health Complaints Commissioner in the Commission's
2002 Annual report reflect these concerns:

"The medical indemnity crisis ñas raised awareness about the cost of
civil actions agatnst health seruice providers and the high legat cosfs
associated with those cases. This has highlighted the need for this office
to make effective use of mediation and conciliation as a form of
allernative dispute resolution. ! also plan to make better use of
conciliation rn cases whøre çonsumers lodge complaínts because they
want to participate ín the process of seruíce improvement.',57

The rise of medical litigalion and the increased costs for medical indemnity insurance
have together increased interest in models of complaint management whi;h promote
the informal resolution of complaints through mediation or cãnciliation rather than
adversaríaHprosecutorial approaches. An acknowledged trend in alf Australian
jurisdictions is toward informal early resoÌution of complaÍrits wherever possible.

lncreased focus on systems-improvement
Traditionally, the focus of complaint management has been on the resolution of
individual complaints. However, recent years have seen an increasing emphasis on
routinely examining the complaint outcomes in order to clarify the broaãer lessons for
improving health services and systems. lncreasingly, complaints management models
use a broad quality improvoment approach by recognising the systemic nature of most
adverse events, and by promoting opon communicátíon wnen things go wrong. Such
systerns improvement models require the dovelopment of an organisat¡onat culiure and
associated systems that ensure that adverse events and consumer feedback generate
opportunities for learning.

Learning rather than blaming
Associated with systems improvement approaches is a desire to avoid blaming or
punishing Índividuåls who mäke mistakes.' lnstead, the new models seek to foster
organisational cultures that support constructive learning and systems improvement
from mistakes. This constructive approach has recently resulted in more frequent use
of root cause analysis during complaints investigations. Root cause analysis is a
structured and process-focussed framework for investigating organisational oisystems
factors,which may have contrÍbuted to a problem. Onte tñe analysis has determined
which factors have contributed to the problem, changes can be made in an effort to
prevent similar problems again. A cardinal tenet of such analyses is to avoid "the
pervasive and counterproductive culture of individual blame."58

$t ACT com munity and Health Seruices Complaints Com missîoner Annual Report 2Q0Z-2009
Çause Analvsis. Wald H & K.o accessed at www.ahcor

ss Root
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The Steering Committee endorses the complaint's modet implicit in the current
Northern Territory Act as consistent with these developments and directions.
Specifically, the NT health complaÍnts model as it stands supports:I the establishment and use of heatth compfaints within provider organisations;. fostering the informal resofution of complaints through point of service contact

where possible;
r plomoting the resolution of complaints through conciliation wherevor possible;
. seeking to bring about improvements to broader health systems and services; and. working collaboratively with registration boards to facilitate the maintenance of

professional conduct standards across the diverse health and community services
sector.

However, the Steering Committee wes of the oplnion that the effectiveness of the
complaints model under the Act could be enhanced by:r provídÍng training to provider organisations in how to undertake systems

improvement-oriented approaches to internal comptaints management,
including how to conduct root cause analysis of significant adverse events
internally¡

. ensur¡ng that the Commission is adequately funded to undertake its systems
i mprovement f unctions;

r establishing and maintaining clear mechanisms to feedback systems-levet
complaints findings from the commission to provider organisations;

r approving the recommended enhancements to the NT comptaints model as
outlined later in this Ghapter; and

. approving amendments to procedures and practices as recommended in
Chapter g of this report.

8.8 EI.IH¡I.¡CI¡¡c THE cURRENT comPLAINTS MoDEL

The review discussion paperse canvassed opinions on a number of issues relating to
the current Northern Territory complaint system. Some of the issues related to the
appropriateness of the broader complaint model established by the Act. Other issues
addressed by the report were at the practices and procedures level,

The purpose of this section is to outline possiblo changes to the underlying health and
community services complaints modelin the Northern Territory. As the changes are
potentially quite significant, each one is discussed in detail, and a summary of review
submission opinions about the issue is provided. Finally, the Committoe makes
specific recommendations in relation to each issue. Where submission opinions are
clearly split, optional recommendations have been provided.

The following issues retate to the underlylng complaints model in the Northern
Territory:
. the breadth of coverage of health and community sorvÍcos under the Act;

' the appropriateness of the powers and functions of the Commissioner;. whether the Code should have a binding effect on users and providers;. whether the model should incorporate a Community Visilors Scheme;. whether the Act should be amended to provide for enforcement ol the
Commissioner's determinations against unregistered providers.

5e A D¡scussion Paper to Seek lnput from the Public Between 1 July and 29th August 2003 Review of the
Health and Communitv Services Comn laints Act 1998.
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8.8.1 Coverage of the Act

The Act sets out definitions of "health services" and "community services" to which the
Act and the Code are applied. The review discussion paþer sought to canvass
opinions on the adequacy of these definitions, and therefore coverage, of the Act.

8.8,1.1 Health Services

ln broad terms, "heafth services" are defined as all seruices provided in the Territory for
the benefit of the health of a person. Coverage under this definition includeé all
government and non-government health-rolated services, including those provided by
both, registered and non-registered providers. Alternative and complementary heahñ
seruices are also included, as are rnental health services and administrative actions
undertaken to support the provision of services.

The health services definition used in the Northern Territory is similar to that used in
other Australian jurisdictions.

Ths review discusslon paper pointed out that the definition of health services does not
make it clear whether a complaini can be accepted about the provision of a services to
a deceased person, such as forensic or mortuary services.

The majority of submíssion responses r€commended that the definition of health
services should be expanded to include complaints relating to services to a deceased
person.

RECOMMENÞATION

6. Ïhat the definition of health services be expanded to include services to a
deceased person.

8.8.1.2 Community Services

Section 4 of the Act defines Community services as: 'þ service for aged people, or for
people with a disability."

The torm 'community seruices'by connotation would ordinarily be interpreted by the
public to extend beyond this definition. lt has been the experience of the Cornmission
that the narrow definition has caused confusion and frustration on the part of persons
wishing to complain about community services not covorod by the Act.

Tho Northern Territory and the ACT are the only Australian jurisdictions in which their
own specífic complaints legislation provides coverage beyond health services. WA
also handfe complaints relating to the provision of seruices to tho disabled, however
they do that through provisions in Part 6 of the Disability Services Act lS9S. New
Zealand legislatíon covers health and disability services,

There are currently, significant areas of community services not covered by any
independent complaints scheme. These include Supported Accornmodation services
and a range of family support servíces.

Review of the
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The review discussion paper canvassed opinions on whether the current definition of
community services (aged and disability services only) was appropriate.

Summary of review responses
. There were 15 responses to the questions: "Should the definition of community

services be expanded? If your answer is'\¡es", what se¡vices shou/d be covered
and why?"

Twelve responses supported some expansion of the definition of community
seruices. Of these, several suggested that all community services provided by
Department of Hoalth and Community Services be included. Two respondents
suggested that as disability services were already covered under the current Act,
then at least supported accommodation should also be covered. Other services
which were suggested for coverage included Home and Community Care, Family
and Children's Services and counselling.

The AMA and Central Australian Aboriginal Congress {Congross) did not support
an expanded definition of community servlces.

One submÍssion, comprising notes from a workshop held with NGO's in Nhulunbuy
had mixed opinions about this issue. Some participants at the workshop suggested
that a separate Communlty Services Complaints Commissioner, with specialisï
expertise in this sensitive area, should be established, with jurisdiction over a
broader range of community services.

lmpoüant issues raised in submissions
The submission from the Health and Community Services Complaints Commissioner
stated:

"lt is my view that the delinition should be expanded but the critical
question to be determinød is to what extent so that the boundaries are
clearly defined.
"There are currently areas of community services specifically provided by
the Department of Health and Çommunity Services which are being
covøred by the Ombudsman. These Ìnclude areas such as, the Pensioner
Concession Scheme, the Patients Assistance Travel Scheme and Family
and Children's Sewices, in particular the Child Protection Seruice area.
Therø will need to be careful consideration given as fo whether ít is
appropriate to shift jurisdÌction in regard to areas such as Family and
Children's Seruicøs from the Ombudsman to the Commission and/or in the
context of a more expanded role."

The Commissioner noted an increasing focus in other jurisdictions on a more specific
and intensive approach with regard to the Family and Children's Services area.

The submission from Department of Health and Community Seruices described the
possible expansion of tho definition of Community Services as the primary issue for the
Department. The Departrnent concluded:

"The Department of Health and Community Services generally supports
the ertension of the scope of the HCSC Act to include all communíty
seruices including those funded by Ðepartment of Health and Community

t

a
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Servicos and provided by the non-government sector. The benefits to
clients of seruiçes and the opportunities to ¡dentify areas for improvement
in sentices from the transparency the Commission could provide are well
recognised."

The Department proposed however, that child protection services be exctuded from the
new scope of the Act at this point in time because accountabilÍty mechanisms are
already in place, or are under further devetopment through two þrojects that have
potentÍalto significantly reshape child protection sorvices. The Department stated that
ths current reviews of the Community Welfare Act and of child protection services wifl
both examÍne accountability measures for chíld protection services. Both reviews will
bring about improved transparency in decision making and accountability in the child
protection area.

Three submissions suggested that at the very least, the definition of community
services should be expanded to cover supported accommodation, on the grounds that
lhis was a complex and sensitive area of disability services. The Supported
Accommodation A$sistance Scheme has recently estãblished a free, indeþendent
complaints service through the Employee Assistance Schemo.

Consideration of the lssues
As a general principle, the Steering Committee considers it appropriate that all
comrnunity service consumers should have access to an independenl, fair and
accessible complaints scheme. There would also be distinct advantages in having a
"one stop shop" for complaints services, thus reducing confusion and flustration about
where to access such mechanisms. The Committee considered that issues of ease
and simplicity of access to an indepenclent community services complaints handling
scheme were especially important in the NT context with its unique Aboriginã
demographic.

The Commíttee is, however, well aware that the community seruicos sector ís large and
complex, and is funded from a variety of sources. The soðtor includes seruices funded
by the NT and Commonwealth Governments, and by both philanthropic/benevolent and
'Tor profif' organÍsations. Again, the Committee cónsidered that this complex web of
services, and the uníque NT demographic, underlined the need for an easily identifiable
and accessible community seruices complaints scheme.

The Committee was concerned to note that at present, a large number of people
accessing a signif icant proportion of community servíces in the Northern Territory'do
not have access to an indepondent complaint handlíng mechanlsm. Pending outcomes
from this review, an interim complaints handling mechanism has been established
through the NT Ëmployee Assistance Scheme to þrovide such a mechanism for clientsof approximately 35 non-government funded services within the Supported
Accommodation Assistance Program (SAAP). These services are currently accessed
by between 3-4000 people each year in the Northern Territory.

Prior to the establishment of this pÍlot program, anecdotal evidence suggests that
complaints from individual rocipients of SAAP seruices was usualty trandled by the
Management Boards of the relevant non-government organisation, oi, occasionalíy, ny
the funder organisation. The Steering Committee cdnsidered that either sceñarið
represented a possible conflict of interest, and thus a significant potential barrier to
effective complaints resolution and service improvement outcomes. Fufiher, the
Çommittee considered that the provision of a complaints handling service by the EAS
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was appropriate on an interim basis, but that it would be preferable if the Act were
amended to ensure that all SAAP services were covered in the future.

ln addition to the SAAP services, various other family support seruices are also without
acces$ to an independent complaints mechanism. This was also of concern to the
Steering Committee.

The Committee considered various options for establishing boundaries around the
expanded coverage. However, the Committee decided that most community services
should be covered, as per the definition included in Recommendation 7. This definition
was developed in consultation with the Department of Health and Comrnunity Seruices
and the Darwin Community Legal Seruice.

The Committee recognised that the proposed expansion of the definition of community
seryices, and thus the scope of the jurisdiction of the Commission, will have resource
implications. Monies currently provided to the Ëmployee Assistance Scheme to
provide the SAAP cornplaints seruice could assist in meeting some of the cost of
providing the expanded coverage. However, a coherent and high quality service,
addressing all the objectives of the Commission would be impossible to achieve
wíthout additional resources.

Chapter I of this report outlines resource requirements to address an expanded
community services definition and estimates that $131,000 would be required for this
purpose.

RECOMMENDATION

7. That the definition of community services be expanded to include most major
categories of community services, with the exception of child protection
services, and that "community services" be defined ín regulations as at
Appendix 11.6.

8.8.2 Commissioner's Roles, Functions and Powers

Under lhe current model, the Commissioner for Health and Community Sorvices
Complaints is appointed by the Administrator, and is accountable directly to the
Legislative Assembly. As listed and discussed in 6.2.2, the Commissioner has the
powers and functions necessary to resolve complaints through the informal and lormal
processes outlined in the Act, and to perlorm a range of other functions aimed at
improving the health and communlty seruices system.

The review discussion paper canvassed comments on a range of issues relating to the
Commissioner's powers and functions including:
r whether the Commissioner's current powers and functions are appropriate;
e whether the Commissioner should be given the power to undertake an investigation

on hís own motion;
. whether the Act should provide the Commissioner with the power to enforce

determ inations against u nre g istered providers.

Each of theçe issues will be discussed separalely
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8.8.2.1 Current powers and functions

Soction 12 oI the Act provides the Health and Community Services Complaints
Commissioner with the power to inquire into, assess, conciliate, investigate, lake no
further action, and make recommendations on complaints relating to health, aged and
disabled services (public and private).

The review discussion paper canvassed opinion as to whother the Commissioner's
current powers and functions are appropriate.

Summary of Review Responses
e There were 11 responses to the questions: "Are the powers and functions of the

Çommissioner appropriate? lf not, what amendments do you suggesf and why?"

. Two respondents, including the Commissioner for Health and Community SorvÍces
Complaints, said that the commissioner's curront powers and functions were
appropriato.

The Commissioner stated that although current powers and functions were
appropriate, resource and workload constraints preventod the Commission from
performing effectively in all areas. The Comrnission's current core business was
complaint handling, with limited time and resources for functíons related to systemic
im p rovement f u nctions.

One provider said current powers and functions were appropriate, and that there
should be no extension of powers.

Five respondents said that the current powers and funclions of the Commissioner
were inappropriate.

The Health Professions Licensing Authority suggested increased enforcement and
monítoring powers over outcomes from individual complaints, but no increase in
powers over systemic change.

The Senior's Advisory Council said that the Commissíoner should have
prosecutorial powers.

a

Ïhe AMA suggested some specific changes in powers, and clear separation of
Commission and Ombudsman roles.

Danila Dilba suggested consideration of powers in the areas of health policy and
research.

The Þepartment of Health and Community Services said that power to mediate
should be included in objectives.

Consideration of the lssues
Stakoholder opinion was split on whether the Commissioner should have powers of
enforcement. The Health Professions Licensing Authority suggested that the
Commissioner should have the power to enforce recommeirUatiõÀs in relation to
service delivery. One consumer representative suggested that the Commissioner
should have the power to prosecute to assist thoso who are unable to afford tegal
action.
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The AMA however, said that the Commissioner should nol retain the existing power of
suggesting ways to improve health systems, and that the Commissioner's powers and
functions shoufd be (reduced) to deal only with conciliation, investigation and
resolution.

Given that the Northern Territory complaints model is broadly concerned with the
resolution of complaints and systems improvement outcomes through a respectfuÍ,
collaborative approach to the use of recornmendatory powers, the majority of Steering
Cornmittee members deemed it inappropriate to extend the powers to incorporate
prosecutorial functions. To do so would create a more adversarial and defensive
process.

However, the Steering Committee supports the existing powers and functions relating
to systems improvement and promotion as necessary to achieve objectives in these
areas, lf services in these areas were fully resourced, the Northern Territory
community could see more and deeper long term value from the complaints system.

Again, activities in these areas should continue to be provided in a
collaborative/recommendatory manner rather than through stronger enforcement
powers. Moreover, it is evident from the Commission's Annual Reports that existing
enforcement powers uohave almost never been utilised. This would indicate that
stronger enforcement powers are not required, and to do so might ieopardise future
service improvement outcomes.

RECOMMENDATIONS

8. That the Commissioner's current powers and functions be retained.

9. That adequate resources and funding be provided to ensure that the
Commissioner can address the broader promotional and systems
improvement functions and roles as required under the current Act.

8.8.2.2 "Own Motion" lnvestigations

Part 4, Sections 20 and 21, allows for the Minister for Health and Community Services
or the Legislative Assembly to refer any matter relating to a health service or
community service to the Commissioner for investigation. Thesë provisions have not
been used.

The current Norlhern Territory complaints model does not allow the Commissioner to
undertake an investigation in the absence of a complaint, that is, on his/her "Own
Motion".

The review discussion paper canvassed opinions on whether the Commissioner should
have the power to undertake "Own Motion" investigations. The paper stated that own
motion powers can assist users of se¡vices who are reluctant to make a complaint
because they feel they might be victimised, harassed or, indeed, not be eligible for
future services.

60 Section 43 relatinq to Conciliation Aqreements, section 66 in relation to investiqations
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Summary of review responses
. There were 13 responses to the queslions relating to own motîon powers: "should

the Act be amended to give the Cammissioner power to investigate on his own
motion? Should the commíssioner's own motion powers be engaged onty in
complaÌnts involving a systemic nature, relating to a professional conduct matter,
relating to a public health and safety, or a public interest matter?,'

r Ten respondents supported the Commissioner having power to undertake own
motiorl investigations. Generally, support for such powers câme from consumer
groups, community organisations or advocacy groups, individual consumers and
from complalnts/regulatory organisations.

. The Department of Health and Community Services, the AMA, and one provider did
not support the Commissionor having "own motion" powers.

lmportant Issues Raised in Submissions
The Department of Health and Community Services (DHCS) commented in its initial
response that "Ihe Department's view is that the Ombudsman (sic) should not have
the capacity to inrtiaþ a review of activities. If systemlc lssues become apparent, there
are stíil appropriate senior officer mechanisms to raise those lbsues". The Department
went on to argue that experience in other jurisdictions which gave the Complaints
Cornmissioner own motion powers was that such powers "severely timited their
capacity to manage ongoing seruice delìvery". Later in its submission, DHCS argued

- that own motion provisions would shift the balance away from the primary task ot
settling complaints through conciliatory processes.

One provider arguod that giving own motion power to the Commissioner "would
undermine the independence and impartiality of the Commissioner, and is ta be
strong ly disco u raged. "

The Australian Medicat Association argued that there are already sufficient avenues to
raise problems of a systemic nature and to deal with professional conduct, and that
adding another "overseed'would only create confusion.

The Health Professions Licensing Authority arguod that this type of provision worked
wellfor the ProfessÍonal Boards, and should be extended to the Commissioner.

Central Australian Aboriginal Congress saÌd that the Commissioner shoutd have own
motion powers because

"a complainant may feet intimÌdated because of perceived victimisation
at a later date. Due to limited options for treatment, some users may
not wish to be identified if they feelthat at a later date they may receive
poor treatment from a provider or individualbecause they have made a
complai nt against them."

Danita Dilba had similar concerns to those expressed by Congress:

"Yes, the Commíssianer needs the power to underta4e an investigation
into an own mation matter....Tffs is partìcularly important if concerns over
quality of seruices are not being addressed because of entrenched fears
(wellfounded or otherwise) of potential harassment or victimisation.'
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The Commissioner for Health and Community Services Complaints argued for own
motion powers on the grounds that:

" Commission staff have significant expertise and experience in conductlng
investigations;

. own motion powers would provide the flexibility to investigate serious and systemic
issues;

. the provision of own motion powers would be consistent with the independent
nature of the Commission;

r own motion powers would be a powe¡Jul tool to assist the most vulnerable
members of the community;

. primary opposition to own motion powers comes from provider groups, and their
rationale for such opposition is often not justified;

. it would not be in the interests of the Commission to abuse or misuse the power by
initiating frivolous or ill-informed own motion investigations;

I resource constraints, coupled with the need to provide individual complaints
handling seruices, would necessitate a realistic approach to undertaking own
motion investigations;

. any own motion power could require the Commissioner to consult on possible
altornative review mechanísms before determining to proceed with an own rnotion
investigation.

Jurisdictional Comparison
The Victoría, Queensland, and WA Acts do not provide the Commissioner with own
motion powers.

The WA Act is currently under review. The Western Australian Complaints Ðirector is
recommending the provision of own motion powers on the grounds that such powers
have the potential to allow a greater range of matters to be investigated without
individual complainants having to identify themselves.

The SA Health Complaints B¡lt 2003 also proposes that the Cornmissioner have own
motion powers,

The NSW, ACT, Tasmanian and New Zealand Complaints Commissioners have own
motions powers to undertake investigations about issues:
¡ of a systemic nature;
r relatíng to a professional conduct matter;
. relating to public health or safety; or
. a public interest matter.

The 2002-2003 Annual Reporls from the Australian jurisdictions with own motion
powers revealed:
. that the ACT Commissioner did not undertake any own motion investigations in that

year. The Commissioner díd, however, undertake two investigations at the request
of the Minister; one into Neurological Services at Canberra Hospital, and one into
Mental Health Services for people at risk of harm;

. the Tasmanian Commissioner did not undertake any own motion investigations in
that year.

Annual reports from the New Zealand Health and Þisability Commission reveal more

active use of own motion powers. For Ínstance, during its first year of operation (1996-
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I997) the New Zealand Commissioner undertook seven own motion investigalions.
Most of the investigations were "as a result of anonymous complaints but others were
commenced as a result of findinos during an investigation which gave rise to concerns
about public safety.6t" s --- ' r--- "-- '

Gonsideration of the Issues
Afl four organisatlons opposed to the provision of own motion powers are health or
health and community servíces providers. Their grounds for opposing own motion
powers as outlined in review submissions are:o that mechanisms already exist to address problems or systemic issuestr that the Commissioner is not subject to dírection by any person when exercising

his/her powers;
o that own motion powers would undermine the independence and impartiality of the

Commissioner;
r that own motion powers would reduce the focus on complaints resolution through

conciliation and investigation;

' tf,.- experience of other jurisdictÍons has been that their capacity to manage service
delivery has been compromised by tho number of reviews iat<in[¡ place;r that it is difficult to make coordinated responses io identified firoblems due to the
range of recommendations coming from índependent review bodies.

Th.e Steering Committee considere'd each of these grounds, and, in the absence of
substantive evldence to some of the concerns, rerria¡ned split on their valÍdity. For
instance, some Committee members were not clear on how the provísion of own
motion powers would undermine the independence and impartiality of the Commission.
Others considered that possible difficulty in managing service Oélivery in the face of
review 'processes could itself be an indication of systemic problems requiring
independent examination. The Committee was geneially in agreement that the
Commissioner was not subject to direction by anli person when-exercislng his/her
powers, but some members believed that this could be an advantage by ensuring truly
indepondent investigations of slgnifÍcant public health and safety issues.-

Twelve individuals or organisations supported the provision of own motion powers on
the following grounds:

' similar powers have worked wellfor the professional Boards;

' complainants may feel intimidated because of perceived victimisation at a later
date;

' some consumêrs have limitod options for troatment and fear reprisals for
complaining;

r the relative smallness of Northern Territory health and community services system
could mean that own motion powers could be effective in addressing matters which
might othen¡vise not be addressed;

' lifestyle, care and treatment issues can consume much time and energy and
prevent people with valid concerns from making complaints;

' a belief by some consumers that the Complaints Commission does not have power
to deal effectively with a complaint;r the consumer has less power than service providers.

Again, in the absence of supporting evidence, the Steering Committee was unable to
achieve consensus in assessing the validity of each of these arguments.
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Own Motion Options .Available
To assist the Steering Committee in their discussions, they requested that the various
options be detailed. The fofiowing options were therefore identified:

1. No Change to legislation

The Act currently has no provisions to allow the Commissionor to undertake an "Own
Motion" investigation. Ten (10) out of thirteen (13) submissions received supported the
CommÍssioner having "Own Motion" power. ln addition, the majority of Steering
Comrnittee members (9 out of 10) supported the Commissioner having a form of "Own
Motion" power.

Although not unanimous, there is considerable support for the Commissioner to be
given the power to undertake "Own Motion" investigations.

2. Provide "Own Motion" Powers

Although the Steering Committee generally agreed that the Commissioner should have
tho "Own Motion" power¡ there was a differing of opinion as to the extent of that power
and the quallfications that should be placed on its use. There were a number of
options put forward and these are detailed below.

(i) As per current Ombudsman's provisions

The "Own Motion" power as provided for by section 16 of the Ombudsman (Northern
Territory) Ácf is unrestricted in that there are no qualif ications or restrictions attached to
it, ie. the Commissioner would be able to conduct an investigation on his own motion
without referral or consideration elsewhere.

The general consensus of the Steering Committee was that such power was not
appropriate and not generally supported.

(ii) As per the proposed draft amended Police provisions associated with the
review of the Ombudsman (Northern Tercitory) Act

The model that is proposed by the Ombudsman as part of the review of the
Ombudsman (Nofthern Territory) Act tl introduced, would allow the Commissioner to
undertake "Own Motion" investigations in accordance with the followlng provisions:

The Commissioner may raise a matter for investigation where he or she
is satisfied that the matter:
r rarìses a significanf rssue of public haalth or safety; or
r rarses a significant question as to the appropriate çare or treatment of

users of health services or community services; or
, raises a significant question as to the practice and procedures of a

provider

The Commissioner shall notify the provider in writing of his or her
intention to commenÇe an own motion investigation and the nature of
such an investigation.

The pravider can indicate his or her disagreement to such a proposed
investigation and must do so in writíng with reasons.
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Where the provider does expross such
Commissioner and the provider shatt
disagreement.

disagreement then the
attempt to resolve any

ln tho event that the commissianer and provider cannot agree then the
Gommissioner may determine to investigate the matter personally.

The provider may challenge the jurisdictÌon of the commissioner in the
Supreme Court.

(¡¡¡) Similar to the NSW Health Care Complaints Act

Sections 59 and 60 of the NSW Health Care Complaints Act are applicable. tf similar
provisions to these were introduced they would allow the Commissioner to undertake
"own Motion" investigations in accordance with the foflowing provisions:

The commr.ssroner may investigate the delivery of heatth and community
seruices by a health and community seruices provider if it:. rålses a signíficanf rssue of public health or safety; or. raises a signiÍicant question as to the appropriate caro or treatment of

clients; or
¡ rarses a significant question as to the practíce and procedures of a

provider

such an investigation may not be carried out by the aommissioner
unless:
a) the Commissioner has notified the provider that it intends to carry out

the investigation and requests the províder to provide it with a report
on the matter; and

b) lhe provider:
¡) fails to provide the report within so days after receiving the

Commissioner's request (or such longer period as the
Commissioner may allow); or

¡¡) provides a report to the commissioner whÌch, in the opinion of the
Commissioner, is not satisfactory.

The Steering Committee agreed that the NSW provisions did not in fact allow the
Commissioner to undertake an investigation on his or her "own motion" and that they
were in fact very similar to the powers already available to the Commissioner under the
current Act. The Commissioner did not support the introductions of these or similar
provisions.

(¡v) A Hybrid of (ii) and (iii)

This would read as follows:

That the Act be amended to give the commissioner power to undertake
an investigation into the provisíon of a heatth seruice or a community
seruice on his/her own motion provided that the investigation addressesi. a significant public health or safety r.ssue,. and/or. signÌficant concerns as fo the practices or procedures of one or more

providers;
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Before undertaking an own motion investigation the Aommissioner:
. where appropriate, unde¡'takes preliminary enquiries and reasonable

consultation with the relevant provider prior to determining whether to
undertake an own motion investigation as a last resort optíon; or

o musf notify \he provìder in writing that he or she ís proposing to
undertake an investigation and the nature of such, and allow the
provîder to indicate in writing his or her disagreement ta such a
proposed investigation.

The provider's response musf be in writing and must include reasons for
disagreement.

Where the provider disagrees with the Commissioner's views then the
Commissioner and the provider must consult in an attempt to resalve
any disagreement.

ln the event that the Çommissioner and provider cannot agree then thø
Çammissioner may determine to investigate the matter.

The provider, as a last resort, may challenge the jurisdiction of the
Commissioner in the Supreme Court.

3. Additional provisions

No matter which option is preferred, the following additional provisions shoutd be
included in any section dealing wilh "Own Motion":

The Commissioner, where reasonable, gives consideration to the effect
on individuals or providers about possible implications of an own motion
investigation; and

The Commissioner, where appropriate, must access relevant expe¡t
opinÌon or mentoring advice in undertaking the own motìon investigation.

Steeríng Committee Discussions
The majority of the Steering Committee members supported the notion that own motion
powers may be especially appropriato in the Nofthern Territory where more than 267o
of the population are of Aboriginal and Torres Strait lslander descent, yet the current
Northern Territory complaints system is not beîng accessed by lndigenous people at
commensurate levels.

The strong support from Aboriginal organisations, the Health Professions Licensing
Authority and fegal bodies for own motion powers was endorsed by a majority of
Committee members as a valuable means of independently investigating significant
public health and safety issues impacting on the Northern Territory 's lndigenous
population.

Furthermore, a majority of Committee members accepted the validity of the
Cornmissioner's comments in his submission that:

"ResourÇes do not allow significant use of such a power and there
must always be a balance as fo the need to servìce individual
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complaints and the . need to promote systemic change andimprovement. rnvariabry, ,orilduiition of initiating an own motioninvestisation invorves *áing àliliiìiàÞ inquiries to estabtish wherherthere is any rearistic need f'or i1ci 
",i ¡nvestigation and to pritvide an

2n¡,onun!!t fgr any asency or provider tjk;ty i;;;'iiå'triË¡*t of suchan investígation to comment on whether ¡t wainuiirruiälraør on the
fs,sy9s..r1'e9a. Any owyt.motion p,owii courd Ìncrude a requirement toconsult before determinÌng n proceed. The need ror lìaependence

!f:å':; #f:lr^, that iíte co*rl"io, retains ti, isit,îttimatety to

Following the Novemlql sç:tlg commíttee meeting and further discussions betweenthe commissioner and the cro ärbÏös, tn" óãpärrïîrì åov¡seo rhar their position inrelation to tho "own motion po*ui*ã" io* as foflows:

"! y.ould..sugøesra ffsr,t/ type appyoach to,,othêr investigations,,as anoption that courd neet commis'síon anr oncs ,ii^trgi" abjectives.Fssenfia/ to this approach *;iidËu,
' The investigarion may not be the,pafticurar object of a compraintbut must ar'ses ou[ of a compräint or oui-'ir more than onecomplaint

' The ínvestÌgation cannot be undertaken unless the service provideris notified of intent to carry ?ut.9l investigation and is given theapportunity to provide a rufon withín me ij-ecltød time,

with the revised view of DHcs, it is clear that there is substantial support, but not
ilål'ilîi? J;åjil-"3;#ìn'iu' 

ionä i' to" n"u* 
"n 

;ri*l 
rr¡Jrion,, powe r t ãi lã" on ry be

The issue reratin-q_to the commissioner..having ,,own 
Motion,, powers was furrherdiscussed bv thebte*t¡ng ðo;;itö ar its meeting in February 2004 and becausethere was not unanimourîupport,''it iu* agreed thãt a[ options shourd be pur to theMinÍster for his consíderatioñ. 

-nt 
ìnat meeting, the Australian Medical Aåsociationadvised they would again ..nu***it'teir mernnerã on irrcisrue of ,own 

Motion,powÊrsto see if there was..ãny change tð tt'rrir. v¡ew, 
- 

il.,rv-r'tãu* slnce advised that theirrnembers maintain theii view in.t ìnäy oo not ,rópo',t :õ*n 
Motion, powers for thereasons previously staled6z,

As stated previously there was considerable.support, borh from submissions and the
f,f,9,Jil9r3;mmÍttee 

members ror rhé comr¡siùîrei'roï. sivrn õ';î"i*i or ,,own

RECOMMENDATION

1 0. That th e M niste r decide on which of th A fol owr ng atoWN lvr otion ,, opt hssupports for Inc u$ on rn the revised legi
rons

a) No ch $ ationânge
b) S¡ milar to Sect on 1 6 of the Ombudsman (Northernc)

c I milaf to the am ded Fo
Territory) Acten 0e provisions assoc iated w¡rh theOmbudsman Act trevt EW of he

ut Refe. 65

NT Health
73

Complaints Act (1988) 2003

Review of the
and Community Services



d) Similar to Sections 59 and 60 of the NSW Health Care ÇomPlaínts act
e) A combination of c) and d)

11. That if "Own Motion" powers are supported, the following additional
provisions should be included:
. ltre Commissioner, where reasonaþle, should be required to give

consideration to the effect on individuals or provîders about possible
implications of an own motion investigation; and

. The Commissloner, where appropr¡ate, should be required to access relevant

expert opinion of mentoiïng advice in undertaking the own motion
investigation.

8.8.2.3 FlecommendatorY Powers

Section 65 of the Act requires the Cornmissioner lo prepare a report on findings and

conclusions resulting from an investigation into a cornplaint. Investigation reports may

contain any inforrñation, comments and recommendatlons for action that the

Commissionor thinks appropriate.

lf the report contains recommendations for action by a provider, the provider is

required, wíthin 45 working days of receivíng notice in the report, to respond in writing

to the Commissioner on= "w-l'tat action he or she fias taken to comply with the

recommendations contained in the fiotice.'63

lf the Commissioner is not satisfied with the provider's response to the

recommendations, he/she may repoÉ to the Minister and the Legislalive Assembly on

the matler,

providers are therefore not required under the Northern Terrílory legislation to
irnplement any recommendat¡ons rnade by the commission. That i$, the

COmmissioner has recomrnendatory, rgther than determinative powers.

Only the NSW and New Zealand Complaints Commissioners have determinative

power". That is, the NSW Commissioner can determine to prosecute and initiate

prosecution against a regîstered provider in order to enforce change'

Att other complaints Acts in Australian jurisdictions provide the Commissioner with

recommendatory, rather than deterrninatìúe powers. The undorlying complaints model

emphasises res-olution of complaints through conciliation and cooperation rather than

enforcemenl.

The review discussion paper canvassed opinion on whether the Northern Territory

Cornmissioner should b'e þrovided with deierminative, rather then recommendatory'

powers.
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Summary of review responses
There were 12 responses to the questions: "Should the Aommissioner be given the
power to ma4e determinations that are enforceable by law? tf so, in what areas and
what limitations should apply and why?',

Five respondents supported amending the Act to give the Commissioner power to
make determinations enforceable by law. Four of these respondents were consumers
or consumer groups, plus the Health professions Licensing Authority.

Seven.respondents, including the Commissioner, díd not support amendments in this
area' Most respondents not in favour of this amendment considered that determinative
powers would jeopardise the integrity of the conciliation process, and would create an
adversarialclimate. Respondents also indicated that theie were already other avenues
to facilitate enforcement.

lmportant lssues Haised in Submissions
The victorian Hoalth compfaints commission commented that:

"Based on our experience, the HSC believes that a conciliatory
approach works welL even in investigations. lf the commissioner;s
determinations were legally enforceabre, there would be a need to
monitor provÌders after a case was closed and there would also need
to be a process of appeal. /f seems a lot af additional work and
infrastructure that may not be warranted,',

The Darwin Community Legal Service made a strong argument in favour of
determinative powers to support consumers:

"ln our experíence some consumers have chosen not to todge
complaints because they lack confidence in the Commissian's ability-to
enforce reÇommendations/influence providers by way 

- 
of

recommendatíons about their policy and practice....the commission's
lack of power to make enforceable determinations /b a reason
consumers choose not to use the Act. ..consumers are conscious of
the power imbalance between them and the provider, and tñ¡.s ¡ìs a
source of sfi"ess. "

The Legal Service argued that a provision for enforcing determinations would bring
about changes to the conciliatory and co-operative compìaínts resolution environmen[
but that enforcement powers would only be a back up when timely action to implemeni
recommendations had not ta[<en place.

ln arguing against determinative powers, the Australian Medical Association noted that:
'Shotlld a complaint be found to be of such serious nature a judgement enforceabte by
Iaw is required, it should have already been referred to the ãppropriate registratio'n
body to be dealt with which has such powers.',

The Health Professions Licensing Authority argued that it would be in the interests of
public safety and best practice to provide the Commissioner with the power to enforce
determinations. The Authority emphasised the particular importance of such powers
when the complainant is disabled, â minor, or mentally frail etc.
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Ïhe Tasmanian Health Complaints Commission argued that enforceable
determinatíons providêdi "an adjudicative function and preferably Ieft to the çourts or
the statutory bodies regulating registered practitíoners. Unregistered practitioners cauld
be subject to TPA and Consumer Affairs legislation."

Ruby Gaoa Rape Crisis Centre supported the Commissioner being given power to
make enforceable determinations when change could not be brought about in a
conciliatory and cooperative environment, after a mutually agreed upon time.

Ïhe Department of Health and Community Services does not favour determinative
powers being given to the Commissioner because lhis "would provide a very different
relatiortship between the parties"and diminish the strength of the current system.

The Northern Territory Health and Community Services Complaints Commissioner
noted that, although he had powers to lodge reports with the Minister if he was
dissatisfied with provider responses to recomrnendations, that he had never yet had
occasion to do so. The Commissioner went on to argue that he does not believe there
is a specific need for determinative powers, particularly in regard to registered
providers who are accountable to professional boards:

"The recommendatory powers promote ownership and collaborative,
cooperative resolution af complaints. Determinative powers create an
adversarial process, and necessarily envisage the need for review
processes such as the courls. Such processes are time consuming,
resource intensive and costly, and ultimately detract from the prime
objective of a timely and flexible process for resolving complaints".

The Commissioner noted, however, that the case for use of determinative powers
against recalcitrant unregistered providers may bo more arguable.

On balance, the Stoering Committee considered that the recommendatory powers
currently available to the Commissioner were appropriate and consistent with the
Northern Territory's underlying complaint model. Tho Committee noted that existing
powers to encourage implementation of recommendations had never been used, and
consídered that the use of such powers had the potential to ensure that even the most
recalcitrant provider would implement recommendations appropriatety.

However, the Steering Committee was not unanimous in supporting the
Commissioner's current recommendatory powers. A consumer representative on the
Steering Committee argued strongly for the provision of determinalive powers as a /ast
reso¡t option when providers have demonstrably failed to implement recommendations
arising from a complaint. The need for such powers was argued on the basis that there
was considerable anecdotal evidence that some consurners did not lodge or pursue
legitimate complaints because they were concerned that tho Commissioner had no
power to bring about real change as lhe result of a complaint. Where providers proved
uncooperative, such powers would ensure that change could be enforced.

Other Committee members did not support the provision of determinative powers on
the basis that, even if only used as a last resoil, such powers would result in a more
adversarial and defonsivo process.
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RECOMMENDATION

12. Option I (preferred option)
That the CommíssÍoner retain recommendatory, rather than determinative
powers.

OB

Optional 2 (Not preferred)
That the Commissioner be provided with determinative powers for use as a last
resort when providers do not cooperate with the complaints process findings.

8.8-2.4 lncreased powers to act against unregistered provÍders

Under the definition provided in the Act, a "registered providef' means a provider
registered by a relevant professional board. The Act requìres the Commission to take
all complaints directly involving a registered provider to the relevant Board as soon as
practicabfe after it ís received. The Board can lhen take appropriate action in relation
to professional misconduct under its Act to protect the interest of the public.

Although the term "unregistered providef is not defined in the current Act, it stands to
reason that it means those providers of health and community services who are not
subject to the control of relevant professional Boards through existing tegislation.

There are currently two main groups of unregistered providers in the Northern Territory:r mainstrearn: eg social workers, counsellors, dietitians, speech therapistso alternative: eg acupuncturlsts, iridologists

Sgme unregistered provider groups have established professional associations with
voluntary membership. The professional associations usually develop and support
professionaf standards, codes of practice, and sanctions within ihe profe'ssion reqùiring
compliance. However, some unregistered providers are not members of professional
associations, and therefore operate without any agreed code of practice or standards.
other provider groups do not have any profesiional association to join, and therefore
also operate without any agreed code of practlce or standards.

The Northern Territory Commissioner's power in relation to unregistered providers is
essentially the same as those for registered providers.

Under exÍsting pow€rs, the Commission's experience has been that most complaints
against unregístered provÍders are resolved with their cooperation- However, in
circumstances where an unregistered provider is uncoop€raiive it is someTimes not
possible to properly protect the interests of the public. Under the current Act, the
Commissioner cannot compel participation in complaints resolution processe$, and
does not have powers to impose disciplinary sanctions on þroviders. The
Commissioner can only resort to the coercive powers set out under part T -lnvestigation.
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The NSW Joint Committee on Health Care Complaints6a recognised similar concerns at
its meeting of June 2001.

"The Commlssioner advised the Aommisslon that it is continuing to
receÌve complaints in respect of unregístered health seru¡ce providers.
ln some cases the conduct is of a level of harm which causes the
CommissÌan considerable eencern. ln a number of câses the
Commíssion has provided adverse comment and has been quite
critical of people providing the health seruice. Howeve1 unless fhe
Commission can form the view that the conduct of the unregistered
provider reaches a criminal standard there Ìs little recourse for the
Cammission to take disciptinary action."

The Committee had previously examined the issue of unregistered providers and
proposed three mechanisms to address these concerns:
. Court enforceable orders;
¡ Naming powers; and
. lnternal complaints handling mechanisms for unregistered providers.

Ëach of these possible mechanisms was briefly outlined in the review discussion
paper. The following section present$ submission feedback on each mechanism.

a) Court enforceable orders against unregistered providers

The current health complaints model does not provide for court enforceable orders.
The Act could be amended to make a Commission order enforceable under Local
Court proceedings. Such orders could relate to the right of a user to receíve a
refund of costs associated with treatment and care from unregistered providers.
Enforceable orders of this type could occur where the treatment had been the
subject of investigation by the Commission and had been tound to be of an
unsatisfactory professional standard. Such a finding by the Commissioner would
follow reference to established criteria, guidelines issued by professional
associations or adverse comment by a qualified peer practitloner of good standing.

Summary of Review Flesponses
There were nine responses to the questions: "Should the Act be amended to
provide for enforcement of determinations made by the Commissioner against
unregistered providers as proposed above? lf yes, should the Commissioner be
able to compel unregistered providers to attend at, or participate in, proceedings
where such an order is being contemplatad?"

Six respondents (including the Health Professions Licensing Authority, the
Commissioner and the Department of Health and Community Servicos)
$uppor-ted the Commissioner having a rangê of enforcement powers in relation
to unregistered providers.

Two respondents did not supporl increased powers in this area, The
Tasmanian Complaints Commission said that this would change the role of the
Commission, and that there were already other avenues for addressing issues

I

$a Unregistered
Resolvino Como

Health Prâct¡tioflers: The Adequacy and Appropriateness of Current Mechanisms for
gcR Committee on Health Care Comotainls NSW

Review of the
NT Heatth and Communìty Seruicos Complaints Act (1998) 2003

78



with unregistered providers. lntegrated disAbÍlity Action said that it would be
discriminatory.

. Ïhe AMA said that there was a need to regulate unregistered províders, but that
such powers should not lie with the Commissioner,

. No comments were made on whether the Act should compel unregistered
providers to attend or pafticipate in complaints processes.

lmportant Poìnts Raised ìn Submissions
The AMA endorsed the critical need for regulation of unregistered providers, but
said:

"The question must be asked however whether or not the
Aommission ¡s fhe appropriate body to enforce determinations
against unregistered providers or whether the broader issue of
ensuring practitioners providing heatth services are registered
should be dealt with outside of this review."

The Health Professions Licensing Authority argued that enforcement powers
against unregistered providers would "definitelt'' be in the public interest, but
suggested that the "power to enforce should be broader than only on a refund of
cosls as descríbed and used in NSW. The Commlssione¡ should have the power to
enforce remediation requirements such as çontinuing professional development."

The Department of Health and Community Services and the Commissioner both
supported the concept of compulsory professional development being an
enforceable requirement in refation to unregistered providers. The Department also
argued that processes available to registered providers, such as right to appeal,
would need to be extended to the unregistered provider.

The Northern Territory Council for Social Services also supported enforceable
powers in relation to unregistered providers, "...btlt only as an absolufe /ast
step/resort. Where a relevant professional association exisfs, the Act shoutd require
to work through it as part of the attempt to resolve the complaint informally in the
first instance."

The Northern Territory Health and Community Services Complaints Commíssioner
commented that increased enforcement powers against unregistered providers
'would be consistent wíth tort liability reform, which supports robust complaint
processes to reduce neglígence claims."

According to the Commissioner's submission, the Commission

" should specifically focus on enÇouraging nan-registered providers
to form associations with the specífic view of setting standards of
practice in identified areas of expertise and practice. Such
associations would be encouraged to establish effective complaint
mechanisms, to resolve concems and to promote the standing and
quality of persons working in that area."

The Steering Committee discussed this issue at its f inal meeting on 22 March 2004
and agreod that if determinatíve powers and powers to enforce orders are given to
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FECOMMENDATION

13. That the Act be amended in order to deal more effectively with unregistered
providers by:

. Providing for the enforcement of determinations made by the Commissioner,
where due process has led to the determination that the quality of service
provided by unregístered providers has fallen below acceptable standards
and constitutes unreasonable risk to public health and safety.

r Providing the Commissioner with the power to enforce orders compelling
unregistered providers to undertake relevant training or education or to
refund fees and costs charged to the complainant.

. Heguiring the unregistered provider to attend ât, or pañicipate in,
proceedings where such an order is being contemplated.

r Allowing the provider to appeal against a determination of the Commissioner
to the Health and Gommunity Service Complaints Review Committee.

the Comrnissioner then there should be a specific stated right of appeal and review
provided for in the legislation. The Steering Committee agreed that this right of
appeal should be to the Health and Community Services Complaints Review
Committee.

b) Naming Powers

The NSW Health Care Complaints Committee submitted to the Parliamentary Joint
Committee on the Commission that they should have the ability to name a provider
publicly where a complaint has been investigated and substantiated. The Joint
Committee considered this submission and proposed a model providing the
Commission with the power to make or issue a public statement identifying and
giving warnings or information in the public interest about any of the following:
. health products that are unsatisfactory or dangerous and persons who supply

them;
. health seruices or community seruices supplied in an unreasonable manner and

the persons who supply then;
. unfair business practices and persons who engage in those practices; and
. aflV other matter that adversely affects or may adversely affect the interest of

persons in connection with their acquisition of products or services from
providers

The Joint Committee stated that providers should be publicly named Ín the following
circumstances:
. Where there is an immediate or urgent need for a warning because mernbers of

the public are likely to suffer inadequate or inappropriate treatment or care, or
financial or other loss.

o As part of the Commission's longer term strategy to:
- influence health service and community service providers to improve the

standard of their treatment and products;
- warn the public about particular unsatisfactory providers and products; and
- provide information to the public about user rights and ways to avoid or deal

with the problem.
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It was intended that these public statements and warnings would only occur after a
full investigation, when serious atlegations had been substantiated, and when
publication was in the interest of the public.

Under the Northern Territory Act, the Commissioner may at any time repofi to the
Mlnister on any matter the Commissioner considers necessary arising from
complaints or the operation of the Act, and the Minister must then table the report in
the LegislatÍve Assembly. ln any such report the commissioner may name any
persön involved in a complaint. To date, the Cornmissioner has not named any
person under these provislons. These powers are far more limited than those
suggested ín the NSW model which could ensure greater protection of the public,
and increase the liketihood of provider co'operation in resolution of complaints.

The review discussion paper canvassed opinion on whether the Act should be
amended to provide the Commissioner wilh naming powers, and, if so whether
such powers should be limited to unregistered providers.

Summary of Review Êesponses
. There were eight respon$es to the questions: "should the Act be amended ta

strengthen the Çommissioner's 'naming' powers? Should the amendment, íf
introduced, refer to all providers or be limited to unregistered providers?"

Six respondents said that the Act should be amended to strengthen the
Commissioner's'namíng'powers in relation to both registered and unregistered
providers.

Several respondents reíterated that that this power should presurne full
investigation (in accordance with procedural fairness and natural justice
principles), and the finding of a significant public safety issue.

Workshop respondents argued that a mechanism should be found to provide
such names to interstate bodies, as remote employers were particularly
vulnerab[e to practitioners who were "escaping" frorn problems in other
jurisdictions.

Two respondents did not support naming powers in relation to unregistered and
registered providers.

One respondent said that naming should be allowed, but not by the
Commission.

lmportant /ssues RaÍsed in Submiçsions
One provider argued that when serious allegations against any provider have been
substantiated, it ís reasonable that the provider be named. However, the provider
argued strongly that this should not be the role of the Commission, and that the
'naming'of providers in such instances should proceed along existing channels.

The Australian Medical Association also considered that the naming powers
already provided to the Commission are sufficiont, and therefore in no need of
strengthening.
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The Health Professions Licensing Authority emphasised that pubtic statements and
warnings should only occur after a full investigation has substantiated serious
allegations, and when the Commissloner considers that publication is in the interest
of the public,

Participants from non-government organisations in Nhulunbuy strongly supported
the provision of naming powers against both registered and un-registered
providers, The workshop participants stated that remote service providers often
have difficulty recruiting staff, and that there should be some way of ensuring that
they are informed when providers have been named.

Ïhe Department of Health and Community Services stated that whero a full
investigation has taken place, and where naming is ín the best interest of the public,
that the public should have the right to know. The Department supported naming
powers for both registered and unregistered providers.

Ïhe Northern Territory Health and Community Seruices Complaints Commissioner
supported naming provisions as a mechanism to protect the public from future harm
after a comprehensive investigation. The Commissioner outlined a situation where
use of such provisions would be appropriate:

"....a de-registered psychologist commences practice as a
counsellor but then immediately continues to çarry on the
behaviour of practíces that brought about de-registration, iê,
predatory conduct against persons at risk such as children,
females etc."

The Commissioner went on to outline the circumstances in which public statements
/ warnings should be authorised as follows:. health products that are unsatisfactory or dangerous and persons who

supply them;
o health seruices or community services supplied in an unreasonable

manner and the persons who supply them;
. unfair business practices and persons who engage in those practices;

and
. arÌy other matter that adversely affects or may adversely aftect the

interest of persons in connection with their acquisition of products or
services from providers

. where there is an immediate or urgent need for a warning because
members of the public are likely to suffer inadequate or inappropriate
treatment or care, or financial or other loss.

. as paft of the CommÍssion's longer term strategy to:r influence health seruice and community service providers to improve the
standard of their treatment and products; their treatment and products;

. warn the public about parlicular unsatisfactory providers and products;
and

r providÊ information to the public about user rights and ways to avoid or
dealwith the problem.
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RECOMMENDATION

14. That' providing a significant public health or safety issue, or a significant
concern regarding the practices or procedures of a provider has been
confirmed through due process, the Act be amended to provide the
Commíssioner with 'naming' powers in relation to both registered and
unreg istered providers.

c) Complaints Handling Requirements for Professional Associations of
Unre gistered Providers

It is recognised that professional associations of unregistered providers have a role
in the self-regulation of unregistered providers through setting standards supported
by codes of practice aird ethics. However it ís also recognised that the
fragmentation of many unregistered fields of health care and comm-unily çeruices is
a barrier to the implementation of effective self-regulation.

The NSW Joint Parliamentary Committee on the Health Care Compfaints
Commission recognised the above concern, and developed a model which would
enable the NSW Health Care Complaints Commission to require professionat
associatlons to put in place transparent complaints mechanisms. The Committee
recommended that the NSW Health Care Comptaints Act 1993 be amended by
including provisions that would:

". -.require health practitioner, facilities and professional assoc¡aflons
to make such arrangements as are....necessary to facilitate the
resolution of complaints at a local \evel ie to develop and implement
effective complaints handting mechanisms. The HCCa could have a
leading role in assisting seruice providers and professionat
associations in their development of complaint handling mechanisms
and would act as a review body to monitor the effectiveness and
accessibility of these mechanisms for patienfs and their families 65

It would appear appropriate that the current Northern Territory complaints model be
enhanced by including a statutory power for the commissioner to:
' formally recognise appropriate complaints handling mechanisms of professional

associations of unregistered providers; andI require members of professional associatíons of unregistered providers to have
complaints handling codes and mechanisms aimed at internal resolution of
complaints if they are providing services within the meaning of the Act.

Such an approach would strengthen existing self-regulatory schemes, and provide
an additional safeguard for users of the services of unregistered providers who may
wish to take their complaint to an unregistered provide/s professional associatioñ
rather than to the Commission.

The current Act requlres prescribed providers (specific providers named irr the
Regulations) to implement internal complaints procedures as set out Ín the
Regulations (section 100) and to provide annual returns to the Commissioner
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setting out specifics of compfaints received (section 99). lt may be appropriate to
make professional associations of unregistered providers accountable to these or
similar provisions under the Act.

The review paper canvassed opinions on how the Cornmission should work to
ensure unregistered providers had complaints handling mechanisms.

Summary of review responses
. There were nine responses to the questions: "Should the Commission be

empowered to requira professional associations of unregistered providers to
produce evidence of appropriate complaints handling mechanisms? Ehould
Professional Associations be accountable to the same (or similar) provisíons
that regulate the complaint handling pracesses of prescribed providers?"

Five respondents said that the Commissioner should be empowered to require
professional associations of unregistered providers to produce evidence of
appropriate complaints handling mechanisms.

Two respondents said this amendment should not be supported.

I

o

a

t One respondent said that Professional Associations should be accountable to
the sarne or similar provisions that regulate the complaint handling processes of
prescribed providers.

Three respondents said they should not, and one respondent was unsure.

The Steering Committee considered that it would be in the long term interests of
Territorians if professional associations of unreglstered providers were required to
implement appropriate complaints handling mechanísms, and be held accountable
for similar provisions as thoso currently required of prescribed providers.

8.8.3 Community Visitor Scheme

The Northern Territory is one of three Australian jurisdictions in which Complaints
Commissions have some coverage in the community sector. According to the revlew
discussion paper: "The Northern Territory Commission has become increasingly aware
of the vulnerabílíty of some consumers of health and community servtces. The \imited
number of complaints received from aged and disabled people under the current
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1s.That the Act be amended to empower the Commission to work with
Professional Associations of unregistered providers to implement
appropriate complaints handling mechanisms.

16.That the Act be amended to require that Professional Associations of
unregistered providers work with their members to implement internal
complaint handling mechanisms.



provis¡ons has- reinforced that many u.sers of community services are unlikely to make
complaints."66

The review discussion paper outlined how, in order to alleviate similar concerns, NSW
had introduced an "Official Community Visito/' function to its Community Services
[]_odel. The paper also mentioned a similar scheme under the Northern Territory's
Mental Health and Other Belated Seruices Act (NT), and within the NZ Heatth ahd
Disability complaints system.

Several submissions to the review commented that, in the absence of more information
about Community Visitor schemes in other jurisdictions, they were unable to make an
informed cornment on this issue. The following sections outline the Community Visitor
schemes in NSW, NZ and the NT.

NSW Community Visitor Scheme

\he Community Services (Complaints, Reviews and iÅonitoring Act) 1993 (CFAMA
Act) established the OfficialCommunity Visítor Scheme as part of a nioaOer community
services complaints model rnanaged by the NSW Ombudsman.

Official Community Visitors are appointed by the Minister for Community Services as
independent monitors with specific statutory functions and powers.

Afthough the Community Services Commission is responsible for coordinatlng and
administering the program, the Community Vísitor Scheme is independent õf the
Commission. The Commission, with the assistance of an independent panel with
expertise in disabilities, is responsible for the recruitment and induction of new
Community Visitors. The scheme is also independent from service providers and
government departments.

The aims of the NSW Community Visitors Scheme are to:o proffiote improved services to people with a disability tiving in full time care;. encourage and assist resolution of concerns raised by residents;r give priority to vÍsitable services where resldents are least likely to be able to
complain;

I inform the Minister and Comrnissioner for Community Services on matters affecting
welfare, interests and conditions of residents and the conduct of accommodatioñ
services.

The ¡ecessary authorities to perform the Visitor functions are specified in Section I of
the CRAMA Act. Visitors have the authoríty to:r enter and inspect a service without prior arrangements at any reasonable time;r confer alone with any resident or employee of the service;r inspect any documentation relating to the operation of the service;. seek the views of the person to whom the document relates;r providê advice and reports to the Minister and Commissioner on matters relating to

the conduct of a residencê.

Under the CRAMA Act, "visitable" services inctude:. community-based homes and units where staff supporl is avaitable to residents;r respite services where one or more peopÌe are in resídence for more than one
month; and

66 p35
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a schools where children and young people live-in during the week and go elsewhere
on the weekends.

From June 2002 licensed boarding houses also became visitable.

According to one of the scheme's promotional docurnents: "Over time, the VÌsitor's
Scheme has become firmly established aE an effective mechanism to ensure that
peopte tiving in residential care have access to an independent person to promote theír
w et t -being and ci rcu mstanc es." 67

The promotional literature differentiates between the role of the Visitors and that of
Community Advocates as fotlows:

"Visitors are nat advocates in the narmal sense of this tole, even
though they are responslble to identify and raise r.çsues on behaff of an
indíviduat/and/or group of individuals within a seruice. For example, a

vÌsitor cannot be a substitute for an advocate as fhe visitor conslders
the interests of all residenfs, not iust one persoh who may have a

specific need. Vlslfors are only ocçasional visitors, wheraas advocates
should have a long term relationship with individuals' t/rslfors have a
broader view, as to the conduct of the seruice generally, as well as the
individual.
However, Visitors do have a role ta refer residents to advacacy
seruices where available....."

ln 1995 Official Community Visitors began visiting 663 government and non-
government services providing live-in care to people with disabilities. By June 2002
there were 1014 visitable services, and twenty five Community Visitors based in
regional centres across NSW. The scheme's budget in 2002 was $677,000. All

visitable services had two visits during 2002.

New Zealand
Free advocacy service to health and disability service consumers is a requirement
under the Healfh and Disabitity Commissioner Act (1994). The advocacy service is
independent from the Health and Disability Commission, and from providers and the

Ministry.

The mission of the National Advocacy Service is to assist health and disability seruices

consumers to know and uphold their rights, and to resolve complaints about breaches

of the code at the lowest possible level.68

The aims of the service are to:
. take the side of the Õonsumer and assist them in resolving complaints about a

possible breach of the Code directly with the service provider, assisting resolution

of the complaint at the lowest appropriate level;
. ensurê the rights set out in the code are widely understood and enjoyed in practice;

. repod to the Health and Disability Commissioner any matters relating to the rights

of consumers that should in the opinion of the advocate, be drawn to the

Commissioner's attention

67 communily Visitors A Voice for PeoPle in Care NSW Commission,200'l P3
Revised Health and Disabi Consumer Advocacv Guidelines Draft 6, AuqustOB Proposed 2003. o 6
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Advocates work with the consumer within an "empowerment" framework. According to
draft advocacy guÍdelines6s empowerment advocacy is censumer-focussed and
directed, and is based on the principle that consumers atready have skills and
experience to assist them in resolving their concerns.

The Ðirector of Advocacy within the Health and Disability Commission contracts three
organisations to provide nation-wide advocacy services.

The Advocacy Service is currently undergoing a staged review process. Documents
and reports already available from the revièw provide valuable information which cou[d
inform the establishment of any sirnilar service ín the Northern Territory.

Northern Territory [itlental Health Vísitor Scheme
Part 14 of the Northern Territory Mental Health and Related Servr'ces Act (tSlS)
(MHRS Act), establishes the Community Visîtor Program (CVP) which aims to
safeguard the rights and health of people whose mentãl health problems limit their
capacity to accsss existing complaint mechanisms. The CVP's jurisdiction includes all
treatment facilities and agencÍes approved under the Act.

Ilq a.! requires that the Minister appoint a person to be the Principal Community
Visitor (PCV) with rhe functions of:r establishing community visitor standards, principles and protocols;. establishing community visitor panels as required;. developing and promoting the comrnunity visitor role;I ensuring that the visitors perform their roles in accordance with estabtished

requirements;
I ensuring that each approved treatment facility and agency is Írrspected by panefs at

least once every 6 months,

The Principal Community Visitor role is primarily management, and does not usually
include visiting. Since July 2001 the Anti-Discriminaiion Commissioner has l¡eeñ
appointed as the Principal Community Visitor,

The role of community visitors is outlined in Part 14, Division 2 of the MHRS Act, The
visitors are responsíble for identifying consumêr problems during regular informal visits
to approved mental health facilities and agencies. ln broad terms, Õornmunity Visitors
have monitorjng, inspection, inquiry and complaint handling functions. Visit* ny
Comrnunity Visitors can be self-initiated, in response to direction from the Minister, or
at the request of a person.

comrnunity visitors may inquire into, and make recommendations about:
' adequacy of services provided by approved mental health treatment facilities and

agencies;
. standard and approprÍateness of facilities. âdequacy of information relating to rights of persons receiving care;. accessibility and effectiveness of complaint proceduros;
. failure of services to comply with the Act; etc

Under Section 105 of the MHRS Act, Community Visitors are required to be accessible
to hear and resolve complaints, and to assist persons to "make apptications under this
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Act relating to complaints, reviews or appeals and, where applicable, to present fhose
applications."

Visitors have the authority to enter any approved premise without notice and undertake
an inspection. Approved treatment facilities must ensure that a person receiving care
has access to the community visitor seruice.

The community visitor must provide an inspection report to the Principal Cornmunity
Visitor (PCV), who is required to provide the person in charge of the approved agency
with a copy of the report. lf, in the opinion of the PCV, the person in charge has not
taken adequate or reasonable action to implement any recornmendations in the report,
the PCV may make a report to the Secretary of the Department responsible for the
administration of the Act.

Division three of the MHRS Act requires that Community Visitor Panels are established
in the Top End and in Central Australia. The panels are responsible for monitoring
each approved mental health treatment facitity and agency in their region. Each panel
must consist of a legal practitioner, a medical praclitioner and one other person. As far
as possible, ihe panels are to include persons of both genders and of diverse ethnic
backgrounds.

As a group, each panel is requîred to irrspect all approved treatment agencies and
facilities not less than onco evory six months. During the visits, the panels are required
to inquire into many aspects of the approved mental health service, including adequacy
of facilities, standards of care and treatment, and the effectiveness of internal
complaints handling procedures. The panel may also choose to visit any person being
treated or cared for by a facitíty and inspect all relevant records. A report on the visit is
presented to the PrincipalCommunity Visitor.

The 2000-2001 and 2001-2002 Annual Reports of the Community Visitor Scheme
revealed that the Community Visitor Panels had been convened, but had not
undertaken any visits. The 2OO212003 Annual Report noted that "although the Panels
have not yet visited facilities, the Community Visitors have been performing their
function since the establishment of the program, with regular visits to facilities and all
complaints being properly attended to within the statutory time-frame." 70

The 200A2003 Annual Report also states that most complaints handled by Community
Visitors have been from users of in-patient facilities, although some have been from
carers and carer support groups, and a few from staff. Categories of complaints
include concerns about admlssion procedures, services, recreational activities and the
physical environment at facilities. According to the report, the experience of the
Community Visitors has been that most complaints can be handled informally through
face-to-face discussions or telephone calÌs. The report argues:

"This is very different from the more formal, written proÇess of most
complaint-handling agencies such as Høalth Complaints or the Anti-
Discrimination Çommission. However, all parties to complaints appear
to appreciate this quick and informal approach whlch has resulted ìn
successfu| resolution af most complaints." 71

70 Comrnunity Visitors Program 2OO2l20Og Annual Report p'15.
'' lbid, p16
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Mediatíon is another technique also used by the Community Visitors to help resolve
complaints. "This method has worked particularly well wíth complaints where carers
feel that they are not beíng gluen adequate information or oppoiunity for involvement
in the care of their loved onesr?.',

The review discussion paper canvassed opinion on whether the current Northern
Territory complaints model would be enhanced by the establishment of a official
community visitor function, similar to that provided thiough the NSW Ornbudsman.

Summary of Review Responses
There were 13 responses to questions relating to the establishment oi a Communlty
Visitor's Scheme: 'Would the incorporation of a community visitors scheme, similar to
the NSW model descrìbed above, ensure the rights of consumers are respected and
i29rery,e the capacity of consumers of health ànd community seruices to complain?
Should such a scheme be íncluded in the NT Act?"

' Ten respondents generally supported the concept of a community visitor scheme,
albeit with further research to determine outcomes from similár schemes, and
assuming appropriate resourcing.

Some of the supportive respondents acknowledged that people do not complain for
many reasons, and that a CVS would not necessarily result in people acting on
their concerns. The Commissioner stated that failure tô include sucn ä provision in
the current Act represented a major flaw in the current model. Experience in other
states indicated that schemes need to be properly resourced to be'successful.

' Three respondents (The Department of Health and Community Services, the
Australian Medical Association, lntegrated disAbility) withheld a'decision in this
area pending further research.

lmportant issues Raised in Submissions
The Northern Territory Commissioner's submission notes that complaints from the
community services sector "have been surprisingly low given the extent of jurisdiction
specified ín the Ác1", and that a lack of resources lo pñmote the complaiÁts system
within the sector might be a factor in this. Howevär, the submission argues that
interstate experience "suggesfs that the current modelfor handlÌng complaints lacks an
inErtace thaf rs considered relevant as between rlserl, providers*and the Commission.
ln particular, experience has shown that only where there ¡s a comprehensive, effective
and proactive advocacy/community support scheme in place that a meaningful process
is available." ....

The Commissioner's submission goes on to describe the visitor/advocacy schemes in
NSW and New Zealand, and states that experience in those jurisdictions as observed
by the NZ Commíssioner "is that with the involvement of advocates/patient support
Tfficers/community visitors, over 70% of complainfs are able to be resalved at a'low
level with fhe assrsfa nce of the advocate.,,

The NZ Commissioner descríbes the importance of constructive attitudes of advocates:

".,. advocates under fhese echemes do not view providers as 'the
enemy'. To do so woufd croate a defensive reaction on the par-t of a
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provider. This teads to a reduction in trust, respect and understanding.
Llttimatety it facititates a fundamentalbreakdown in communication and
effectively reduces the ability to reach a satisfactory resolution of a
patients/cons u m e rs con ce rn s.
Well trained and supporled advocates view providers as professlonals
dedicated to their patient's welfare. Providers want to do well by their
patients. They do not knowíngly do things wrong. With this approach,
advocacy can lead to a climate of openness and a focus on achievíng
a timely, flexible and low level resolution."

Darwin Community Legal Seruices underlined the importance of examining the role and
scope of exÍsting complaints services in aged and disability before deciding whether
such a function shoutd be established in the Northern Territory. The Legal Seruice
points out that the increasing shift to community-based care through Community Aged

Óare Packages will require new models of service provision ensuring privacy and
confidentiality, and asks how community visitors would make contact with community-
based recipients of this form of aged care.

The Northern Territory Council of Social Seruices (NTCOSS) argues that 'Consumers

shoutd have free access to an independent advocate who can assisf them through the
complaints process. This advocacy service should not be províded by the Commissíon
as it could compromise non-biased role, particularly from a provider perspective."

NTCOSS cautioned that such a scheme would need very clear definitions and key
issues would need to be address ed:. "For example, could visitors come to visit a person

being cared for in a private residence? How would you define "provider"?"

Participants in the Non Government Organisations workshop in Nhulunbuy said that
advocacy support could assisVsupport vulnerable people, and in particular may help

Aboriginál people understand their basic rights. However, workshop participa.nts could
see many practical difficulties in establishing an effective seruice in remote locations.
Practical issues included:
. How would visitors get to all the communities?
. How would they establish the trusting relationships necessary to ensure that people

wero open with them if they only visited very occasionally?
. How effective would Visitors be if they were unable to speak the language?
r What are reasonable and appropriate service standards for remote Aboriginal

communities? How do you decide?
. Whether it might be better to identify a cohort of advocates in communíties and train

and support them to provide the advocacy service in the longer term.

lntegrated disAbility Action was not convinced that a Community Visitor scheme would

ensùre that the rigñts of consumers would be respected or lncreased: "We would need

to know a lot more about the scheme and the type of people involved, before giving a

definitive answer fo fhis question."

The Department of Health and Comrnunity Services endorsed the concept of a
Commuàity Visitor Scheme, but cautioned that the implementation of the Community

Visitor Proþram (CVP) under the Northern Territory Mental Health Act has not realised

its potential. The Department argued that 'should a CVF be included in the Act,

questions of adequatø resources and independenÇe would need to be addressed to

avoid problems experienced in the mental health scheme, The Department does not
necessary support this functíon sitting with the Commission. A non-quasi iudicial
setting such as an advocacy body might be better'"
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Consideration of the issues
The failure to provide an advocacy/community visitor scheme represents a major flaw
in the Northern Territory's current complaints model. The Steering Committee believes
that the absence of such a function withín the complaints model is significantly
compromising the rights of a major proportion of the Northern Territory population.

Documented low leve]s of complaints from the aged and disability sector and from
Aboriginal people generally, reflects systemic barriors to accessing the current
complaints model. An advocacy/community vísitor scheme could addross some of
these concerns.

The Steering Committee acknowledges comments made during the consultation about
practical difficulties in establishing an effective Advocacy/Community Visîtor Scheme in
the Nofthern Territory context. lssues such as the challenges of establishing the
trusting relationships necessary to undertako successful advocacy work in Aboriginal
communities, and of the need for highly trained advocates to work successfully in a
cross cultural environment were accepted as genuíne chatlenges for a new function of
thís type. The experiences of New Zealand in implementing their advocacy model
would be of assistancê in this regard.

The Steering Committee supports suggestions made in several submissions to the
roview that such a service need not necessarily be within the HGSCC, and might best
be located within the community. lndeed, the Committeo supports that such a service
would best be administered and coordinated by the Çommission, but delivered
independently by one or more non-governmont organisations with significant
understanding and expertise in the community services sector.

The Committee was impressed by the approach taken to advocacy services in New
Zealand, and particularly commends the "empowerment advocacy" principles and
protocons currently under development. The apptication of similar principles and
approaches in a Northern Territory CommunÍty Visitor/Advocacy seruice would be
consistent with the Northern Territory Government's concern with community capacity
strengthening.

Accordingly, the comrnittee recommends tho trialing of a combined
Advocacy/Communíty Visitor Scheme within a strong empoworment advocacy
framework. Trained and skilled advocates would be employed to undertake two on-
going functions:
r working with individual community services complainants to resolve their concerns

at the lowest possible and most informal level;. visiting approved community service providers on a regular basis in order to identify
problems and work collaboratively with clients and service providers to resolve
problems.

Where the performance of these functions identifies issues of a significant or systemic
nature, which the advocate believes should be bought to the attention of the
Complaints Commissioner, the Act should require that this happen.

As per the New Zealand model, the Committee recommends that the Northern Territory
Community Visitor/Advocacy Scheme:
. aims to resolve problems and complaints at the lowest levet possiblo;. seeks to empower complalnants by using a strengths-based approach to advocacy;
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strives for a positive and respectful approach to problem solving with service
providers; and
strives to improve access to advocacy services by Aboriginal people, and by those
who are least in a position to self-advocate.

The Commitlee recommends careful consultation with service providers âs to which
services will be visitable within the community seruices sector. Agreement should also
be reached on protocols for visits emphasisÍng collaborative problem solving at the
local levef.

The CommitTee recommends that the Advocacy/Community Visitor schems be
administered by the Northern Territory Health and Community Services Complaints
Commission, but be delivered independently through appropriate community-based
organisations with relevant expertise and experience. The Commission's coordination
role would include:
r contracting appropriate service providers;
o rnon¡toring the delivery of the Advocacy/Community Visitor Service by the

independent providers;
r manag¡ng the solection of Advocate/Gommunity Visitors;
. preparing protocols for use by service providers;
. coordinating the delivery of training and support to the selected AdvocateA/isitors.

At the final meeling of the Steering Committee on 22 April 2004 the lntegrated
disAbility Action Group representative highlighted that sorne people with a disability
were índependent, did not live in supported or residential accommodation and did not
have a caseworker. An Advocacy service would, in her opinion, enhance the power of
these individuals to deal with providers in situations where their personal rights are
limited.

The Steering Committee considered that difficulties which have been experienced in

establishing the Community Visitor Scheme under the Northern Territory's Mental
Health and Belated Services Act underline the importance of proper resourcing of such
functions. lndeed, adequate recurrent funding to support such a function is considered
so essential for the effectiveness of such a service that the Committee believes it would
be better not to attempt to establish such a service in the absence of the necessary
funding.

A realistic budget would need to take into account:
. the number and location of visitable services;
r the costs associated with regular visits to remote communities in the Northern

Territory;
¡ training individuals în the community;
r costs arising from the use of interpreters when undertaking advocacy /complaints

resolulion work;
r costs arising from the coordination of advocacy/community visitor services within

the Health and Community Services Complaints Cornmission includingl
- a full time Cornmunity Visitor/Advocacy Seruice Coordinator;
- provision of on-going training and support for advocates/community visitors;

and
- development and printing of protocols, contracts and other resource materials

to be used by the service providers.

Feview of the
NT Health and Community Services Complaints Act (1998) 2003

92



The Steering Committee considered that such a scheme would not be inexpensive, but
that the return on investment through low level and informal complaints resolution, and
through systems improvement, would bo high.

The Committee recommended that resources for such a scheme may be able to be
negotiated with the.Commonwealth, possibly on a trial basis. Commonwealth funding
might possibly be supplemented by consolidation of NT Government
advocacy/community visitor funding inlo the one area.

At the final Ste.eríng Committee Meeting in February 2A04, the principle of establishing
an Advocacyfuisitor scheme was unanimously agreed, however they were unsure as to
the breadth of the seruico. tn this regard they agreed that tha legislation should provide
for either an Advocacy Service or a Visitor-Service or a combiñation of both and that
the Minister would be required to determine the preferred option.
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RËCOMMENDAT¡ON

17. That the Act be amended to trial the establishment of either an independent
Gornmunity Visitor Scheme or an Advocacy Service or a combination of both,
Such a service to be:

o adequately resourced and funded to allow for the three year trial;r administered by the Commissioner for Health and Comrnunity Services
Complaints; and

. delivered independently through appropriate community based
organisations.

1 8. That the commission's coordi nation/admi nistration role incl ude:r contracting appropriate service providers;
r monitoring the delivery of the service by the independent providers;r rrârì€tging the selection of Advocacy/Community Visitors;r prêparing protocols for use by service províders; and
' coordinating the delivery of training and support to the selected

advocates/visitors.

19. That the trial scheme be based on the following principles:I seeking to identífy and resotve problems and complaints at the lowest
possible level;

' striving for a positive and respectful approach to working with service
providers;

. comrnitment to an empowerment advocacy framework;r prioritisíng advocacy services to those who are least in a position to
advocate for themselves.



9 APPROPRIATENESS OF EXISTING PRACTICES AND PBOCEDURES

9.1 Cu¡¡¡elruc rHE TIrLE op lne Acr

The Steering Committee endorsed tho argument that the current title of the Act, "Ihe
Northern Territory of Australia Health and Community Seruices Complaínts Act (1998)",
results in unnecessary confusion to the public because:
. lt does not accurately reflect lhe jurisdiction of the Cornmission;
. The former Territory Health Services changed its name to the Department of Health

and Communíty Services after the Act came into force.

The Committee accepted concerns expressed in three submissions that the similarity
of the name of the Act, with the narne of the Northern Territory Government
Department with responsibility for delivering or funding many of the seryices over which
the Act has jurisdiction could result in community perceptions that the Commission is
not an independent statutory body.

The Committee also noted comments in the Commissioner's submission to the review
that Enquiry Officers, who are the first point of contact to the Commission, frequently
receive calls indicating confusion as to the independent status of the Commission with
respect lo the Depañment.

Submissions to the review suggested a range of alternatives. Several submíssions
commented that the title should be concise, but self-evident, and reflect the jurisdiction
of the Act. Two submissions suggested that the word "independent' should be included
in the amended title of the Act. One submission suggested that the werd "Resolution"
should appear in the Act.

ln considering possible titles, the Steering Committeo noted the names of the Act in
other Australian jurisdictions.
. Victoria: Health Seruices (Conciliation and Review) Act (Health Services

Commissioner);. Australian Capital Territory: Çommunity and Health Services Complaints Act
(Community Health $ervìces Complaints Commissioner);. Queensland: Health Rights Commission Act (Health Rights Commissioner);. Western Australian: Health Services (Conciliation and Review), ct (Director Health
Services Review);. Tasmania: Health Complaints Acf (Health Complaints Commissioner);. South Australia: Health and Community Seruices Çomplaints Bill 2002 (currently
the Ombudsman does public health complaints. Under the new Bill the proposed
title will be the Health and Community Services Ombudsman);. New Zealand: Health and Disability Commissioner Act. (Health and Disability
Commissioner)

RECOMMËNDATIONS

20. That the name of the Act be changed to the "Cornmunity and Health Services
Complaints Act."
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21. That the title of the
Act, be the "Commu

person charged with responsibility for the working of the
nity and Health Services Cornplaints Ombudsman."

9.2 l¡lpoR¡¡l¡¡cCo¡¡suueRs

Objectives (g) and (h) of the Act require the Commissioner to promote, inform, educate
and advise about the Act, the Code and procedures for resolving complaints. ln
addition, Principle I of the Code of Health Rights And Responsibiäties réquires that
providers promote both internal and externat comþlaínts mechanisms.

To date, promotion and education about the Act has been undertaken through
publication of pamphlets and sporadic visits to regional and remote centres throughout
the Territory.

Despite that fact that the Commission has been established for over four years, the
consultation process revealed that many users of health, aged and disabled services
are not aware of exísting complalnts mechanisms, or how to access them.

Ïhe Steering Committee considored that the under-representation of aged peopfe,
people with a disability and lndigenous people as complainants under ihe Act is a
cause for concern alg lhat effective provision of information about the Act could go
some way towards addressing this situation.

Revlew submissions emphasised the irnportance of targeted and culturally appropriate
educational and promotional materials. Specific strategies includeé community
educational materials such as posters, brochures and videos in Aboriginat and other
majgr fanguages, and advertising on radio and television (including in ihe lndigenous
media.) The ídentification of community liaison people in regional cãntres, and ñaking
sure that they were fully briefed about the Act was aiso suggested

Other suggestions for promoting increased awareness of mochanisms under the Act
focused on systems approaches such as ensuring that funding agreements with
community-based organisatíons stipulated lhe requiiement to estáblish and promote
internal and external compÍaínts mechanisms. Further suggostÍons along these lines
included that:
r funding agreements include the requirement for proviclers to place notices about

complaints mechanisms in waiting rooms and on invoices; and'o requiring that if a complaint is received there shoutd be an obligation to provide the
cornplaÍnant with a card showing the commission's contact deiails.

The Steering Committee noted with concern the Commissionêr's comments that timited
effoctiveness in promotional and educational activities was primarily a resourcing issue,
The Steering Committee also endorsed the Commissioner's éubmission that the
current legislation generally reflects the intent to ensure that health and community
services consumers are made aware of complaínts resolution mechanisms available to
them.

However, the Committee bolieves that the Commission's current promotional eîforts
could be enhanced if all Northern Territory Government Health and Community
Services funding contracts incorporated a requirement to establish and promote both
internal and external complaints mechanisms.
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RËCOMMENDATIONS

22.Thal current provisions aìmed at ensuring that users of health and
community services are made aware of complaint resolution mechanisms be
retained.

23. That the Commission be provided with adequate resources and funding to
develop and implement a communication strategy, distribute a
comprehensive and culturally appropriate range of promotional rnaterials,
and to undertake adequate ongoing awarenes$ raising activities.

9.3 ReouIR¡T'Ic PROVIDËRS TO PROMOTE COMPLAINTS MECHANISMS

Tho Australian Standards for Complaint HandlingTs set out best practice standards for
internal complaint handling, and the Commission conslstently advocates for the use of
such approaches in provider organisations.

The current Act provides some scope for the Commission to influence internal
complaint handling mechanisms in regard to prescribed providers. For example,
Objective a (ii) of the Act requires the Commission to encourage resolution of
complaints as between user and provider directly, ie, at the point of service. There is

therefore a need for providers to establish effective internal complaint mechanisms
which encouÍage feedback, concerns and grievances, The Code of Health and
Community Services Rights and Hesponsibilities also requires providers to have
effective complaints mechanisms in place.

However, the Steering Committee considers that future public interest would be fu¡'ther
protected if the Act ctearly obligated any relevant health and community service
provider to instigale effective internal complaint handling mechanisrns, and to promote
and advertise both those mechanisms/processes and relevant external complaint
process. Anything less would not recognise the need for transparent and accountable
processes. The Steering Committee supported the notion that this requirement apply
to both registered and non-registered providers.

RECOMMENDATION

24. That the Act be amended to clearly obligate both registered and unregistered
providers to establish internal complaints handling processes, and to
promote them in corrjunction with relevant external complaints handling
mechanisms.

t3 AS +Zgg-1995 Australian Standard Cornplainls Handling Standards Australia, Council of Standards
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9.4 EFFEcTIvËLY PHoMoTING THE Co¡¡¡¡Iss¡ol.¡ To I¡IoIcçNoUS PËoPLE

The review discussion paper canvassed ideas on how the Commission could promote
itself more etfectively to the Northern Territory's lndigenous population, and whether
legislative change was necessary to achieve more effe-ctive outcomes in this area.

S.uggested strategies included: proactive culturally appropriate promotion, promotion
via existing agencies and community organisations, information available ín Aboriginal
languages and the development of collaborative relationships with lndigeñous
organisations and trainers. The use of the BRACS system and other Aboriginaimedia
outlets was also suggested. More regular distribution of Commission pamphlets and
brochures, and decreased complaint handling time werè also suggested.

Most submissions addressing this question did not consider that legislatíve change was
necessary to address this issue. However the resources to do this eîfectively àre the
issue.

9.5 CoIvSIoTRING BEST INTERESTS oF THE CoNSUMER

Section 22 of the Act stipulates who can make a cornplaint, and gives the
Commissioner discretion to accept a complaint on the basis of publíc intdrest. The
basis for complaints is also broad (section 23).

A complaint may be made on bohalf of a consumer. ln some circumstances it is
difficult to determine whose Ínterests are being served by the complaint - the
complainant's or the consumer's.

The Steering Committee noted that it has been the Commission's practice to assess a
complaint on the basis of what is in the best interests of the user, (ie, the person who
receives the seruice) as opposed as what is perceived to be the appropriate outcome
of a person making the complaint (ie, a representative or 

-a 
relative). The

Commission's assessment process may also involve seeking views of providers, users,
concerned relatives, guardians and other representatives in order to deterrnino what is
in the best interests of the user.

The Committee noted that an appropriate provision to ctarify this approach is included
in the Community Seruices legislation in New South Wales.

Ïhe Steeríng Committee also noted the Commissioner's recommendation that:

"ln the specific casa of a user who has attained the age of 16, the
commíssion ís supportive of an amendment which enables such a
person to determine whether he/she ushes to be represented in
regard to a complaint and, if so, by whom. rh¡s is conslsfent with tegat
câses which have determined that a person reaching the age of 16 is
capable of making decisions ín their own interest and their interest
cannot be overridden other than in appropriate/exceptional
ci rcumstances by a representative."

There were 12 formal re$ponses to the relevant question included in the review
discussion papêr. Eight respondenls said that the Commissioner should consider the
best interests of tho consumer over thoso of the complainant when the interests were
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in conflÍct. Several of these respondents suggested that supporting the rights of the
user over that of the complainant, was "in the spirit of the Acf'. Two respondents were
"urìsure".

At the final Steering Committee Meeting Ít was agreed that there should be a protective
elernent introduced addressing the issue of the capacity of the complainant.

9.6 ALLOWING ELECTFoNIc LoDGËMENT oF STRAIGHTFoRwAHD coMPLAINTS

Section 24 of the Act goveÍns the manner in which a complaint can be made.
Provisions within this Section allow complaints to be made either orally or in writing and
signed by the complainant,

To date the provisions have not knowingly resulted in any barriers to making
complaints.

Howêver, the Commission has a webslte and the question has been raised as to
whether a formal complaint can be made via the internet.

There would appear to be a number of problems that would need to be overcome to
allow the lodging of a health or cornmunity service complaints via the internet. For
example, the Act requires written complaints to be signed by the complainant. Other
potential difficulties include how to ensure that;
r the complaint is genuine;
r the sender is correctly named;
. the complainant provides the necessary legal authority to access his or her records;

and
. the information sent via the internet is securo.

$ummary of Review Responses
The review discussion paper canvassed opinion on
complaints.

the electronic lodging of

There were 11 responses to this question: "should the Act continue to require that
complaints be reduced to writing or be expanded to include complaints being made by
other means including the internet?"

Fleview of the
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RËCOMMENÐATION

25. That the Act be amended to allow the Commissioner to consider the best
interests of the consumer over those of the complainant, if the interests
conflict and to inform the parties.

26. That the Act be amended to enable a person who has attained the age of 16 to
determine whether he/she wishes to be represented in regard to a complaint
and, if so, by whom. But if it can be demonstrated that he/she lacks capacity
and is not acting in his/her own best interest then the Commissioner can
accept representation from a person who can demonstrate a sufficient
interest in the complainant such as a parent or guardian



Eight respondents said that complaints should be lodged using other means in addition
to writing. Suggested mechanisms included internet-based forms, internet-based
forms followed by written authorisation, tefe-conferences, tapes and e-mails, However,
several respondenls commented that privacy and safety issues woufd need to be
addressed before the internet is used for this purpose.

The NT Under Treasurer, said it was important that barriers to the making of
complaints be reduced, pafiicularly for people with low levels of literacy and that this
may require alternative means of lodging complaints.

Three respondents said that complaints should continue to be reduced to writing.

Consideration of the issues
The Steering Committee notes that the possible lodging of complaints via the internet
raises a number of issues at the heart of heated debate in electronic information
security circles. lssues currently being contested in such circles include: "e-consenf',
threat assessment, risk management, data and identity authentication, attribute
authentícation and non-repudiatíon.7a Many of these lssues are particularty sensitive in
the health and community services context, in which a complaint may involve use of
medical records or other highty personal information.

Broadfy, current directions in thís rapidly evolving field of information science, indicates
that agencies seeking to facilitate the use of electronic documents via the internet are
increasingly taking a risk management approach to electronic information security.
This involves deveÍoping policíos and procedures defining the risks involved in using
the internet, and then developing a risk management strategy and security information
plan lo address the various levels of possible threat.

ln the complaints environment, this may involve devetoping policies and protocols
around allowing the electronic lodging of complaints where the issue is considered to
be relatively straightforward and likely to be resolved informalty without recourse to the
forrnal conciliation or investigation process, However, more serious complaints would
require further attention to confirming the identity of the complainant and to seeking
their informed consent and written authorisation for an assessment to take place.

RECOMMENDATION

27. That the Act be amended to allow the Commissioner to accept simple and
straightforward complaínts via the internet or by e-mail and other electronic
media such as the facsimile machine.

9.7 PnovlDtNc FLEXTBLEASSESsMENTTTMË-FHAMEs

Section 27 ol the Act requires that the Commissioner assesses a complaint within 60
days of receiving it. During assessment the Cornmissioner can undertake preliminary
and minor enquiries seeking further inforrnation.

74 htroduction to information security Roger Clarke, 200'l , accessed on line at
bltgllwww. a n u. ed u. a u/peop I e/Fì ooer.C larkel ÊC I I on 3'd November 2003

Review of the
NT Health and Qommunity Servlces Complaìnts Act (1998) 2003

g9



During the 60 day assessment period, complaints may bo withdrawn or resolved, and
the Commissioner must lhen determine whether to coñciliate, investigate, refer or take
no further action on the complaint.

However, experience over the past four years has shown that ¡t is not always possible
to-assess complaints within 60 days, This has led to the Cornmissíon going 

-ouiside 
the

q0 d.ay time period to assess a complaint on many occasions lapproximátely 40% of
the time).

Factors which have contributed to the need to go beyond the stipulated assessment
time period include:
' complexity of the complaint;
' parties wishing to resolve the complaint without recourse to the formal procosses of

conciliation and investigation;
' time required to receive further information to assess a complaint;
' delays in receiving a reply from the complainant after the provider's response;
' delays in the provision of information, documents or medical records;
' delays or difficulties in accessing independent assistance frorn a mentor or expefi;

and
' key stakeholders to the complaint being interstate or otherwise unavailable.

Ïhe Steering Committee acknowledges that many of these issues are outside the
control of the Commíssion.

There were 15 submissions to the review responding to the questions: "should the 6A
day assessmenf períod be amended? If so, shoutd the CommÌssioner be given the
power to extend the 60 day assessment period by 30 days with a discretion to extend
for a further period of 30 days under the speciat circumstãncøs?"

All respondents were in favour of the 60 day assessment period being amended,
however, opinion was divided on the length of time which should be available for the
assessment process, and of any extensions. Several respondents emphasised that
there was a need to inform parties if an extension was being applied. Two respondents
said that a complaint should lapse if it was not assessed during the statutory period,
and that the Commissioner should report on the number of lapsed complaints.

lmportant Points Made in Review Submissions
Tho AMA contended that a complaint not assessed within the specÍfied timeframe, and
which did not meet the requirements of an extension period, should lapse:

"ln such circumstances fhe complainant and the person/organisation
against whom the complaint has been made should be advised the
camplaint has lapsed, at the same time providing the complainant
with the opportunity to resubmit the complaint."

The AMA'S submission went on to argue that if an extension of the assessment period
is granted, and the complaint remains unassessed during the extended period, the
complaint should also lapse and all part¡es notified accordingly. lf a complaint is
resubmitted for assessment, the AMA contended the Commissioner should delegate
the cornplaint to an Assistant Commissioner and that "lapsed complaints" should be
reported in the annual report.
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lntegratod disAbility Action supported use of the victorian model of 2g+2g days as:
"more suitable for the Tenitory. lt may also encourage better use of the Act by-Ethnic
and Aboriginal groups,"

However, the Action group cautioned that:

"The çircumstances would need to be ,,exceptional,' rather than
"speciaL" The discretionary period should be Zg + pg days. There
would need to be a clear definition of "exceptiona! circumsfances"
under section 4 of the Act, and at all times the complainant must be
kept fully informed of any extensions of time and why.,'

Central Australian Aboriginal Congress argued that the Commission shoufd be required
to "såot¡¡ reasonable cause for ertending the investigation period, and this should be
able to be open to appoal."

NTCOSS Darwin pointed out that "Vulnerable groups can have difficulty following
through an extended process. Therefore there shouid be a stated time limit and this
should only be extended under specified criteria." They suggesfed the following criteria
for extension:
. factors outside the Commissîons control. complexity of complaint
. part¡es want to resolve the complaint informally. complainant needs to agree to extension

Participants in the Non-Government Organisation Workshop in Nhulunbuy supported
maintaining the current 60 day time lîmit, but with extension for 30 days if required.
T.hey also supported a further 30 day extensîon period under thâ exceptional
circumstances, as listed in the Discussion Paper. Participants argued that the Act
needed to set some time parameters, but needed to be flexible to àddress particular
problems frequently encountered in remote areas such as difficulty locating people, or
high staff turnover,

The Heatth Complaints Review Comnrittee supported the current 60 days assessment
period, with the Commissioner having the power to extend tho 60 day period for up to a
further 30 days in special circumstances. The Complaints Review Committee argued
that any extensíon should be formally notified to all parties before the 53 Oay of the
initial 60 day period stating the circumstances for the delay.

The Department of Health and Community Services argued that: "Demographic,
geographic spread, limited resaurces can combine to make the 60-day turnaround for
complaints resolution unachievable. A 30-day extension with further extensions
possible makes sense given that this delivers a better outcome. AII parties need to be
informed about any extensions and the reasons why."

The Northern Terrítory Health and Communíty Services Complaints Commissioner
stated that:

"The stntcture of the Act, its objectives, and legal advice, strongry
supports the view that the 60 day timeframe is directory and not
mandatory. No penalty ís provided for failing to comply with the
timeframe. Legal advice also suggasfs fhat the onty remedy rikety to
be available is an applicatíon to the courts in the naiure of a
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prerogative writ directing that the Aommlsslon proceed fo assess a

complaint as rT rs obliged to do sa by legislation. Where there is good
reason for exceedÌng the time limit it is unlikely a court would ma4e
such an order or, alternatively, it would establish a reasonable
timeframe to comply with the obligation under the Act. There have,
however, been instances where a provider has argued that the 60 days
period is a mandatory requirement and if a complaint is not assessed
within that timeframe it is automatically invalidated and the Commission
can no longer entertain it."

The Commissioner goes on to say that

'whilst this argumenf rs unlikely to succeed it does result in a provider
potentially becoming unwíllíng to participate in the resolutíon processes
set out within the Act" and that "To avoid any debate and uncertainty in
this regard the Commisslon strongly submits that the current provision
of section 27 be amended to clearly convey the fact that the 60 day
period is directory, not mandatory and it ìs submitted that a provision
similar to that in the proposed Soufh Australian Bill at section 26 be the
basr's for any amendment."

Overall, the Committee considered that the Act should not present any potential barrier
to achieving effective outcomes from the complaint process, and should therefore allow
reasonable and appropriate flexibility to facilitate both informal resolution, yet timely
resolution of complaints

Tho Committee endorsed Section 26 of the SA Bill as providing appropriate
specification and flexibility for the assessment period. The provisions in the Bilt read as
follows:

"The HCS Ombudsman must assess a complaint and make a

determination in accordançe with this section within 45 days aftar
receíving it (or within such longer period as may be necessary in view of
any delays that have occurred while the HCS Ombudsman or another
person takes sfeps required by or under this Act, ar while the HAS
Ombudsman is undeftaking preliminary inquiry under section 27."

The Committee considered it appropriate to require that if the time timit is extended,
that both the provider and user are informed of the extension without necessarily being
told of the reasons for the extension, which should remain a matter of dlscretion for the
Commissioner. The proposed amendment, would, in the opinion of the Steering
Committee, removo any doubt as to the fact that a complaint will remain valid despite
the specified time period being unable to be met.

RECOMMENDATION

28. That the Act be amended to require the Commissioner to assess the
complaint in 60 days after receiving it, or within such longer periods as may
be necessary to accommodate any delays that may occur whilst the
Cornmission or another person takes steps required under the Act or whilst
the Commission is undertaking preliminary inquiries.
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29. That the Act be amended to require that all parties to the complaint are
informed when an extension is granted.

9-8 AITow¡I.Ic INËoHIVIAL RESoLUTIoN DURING ASSESSMENT

Section 27 requires the Commissioner to assess a complaint and make a
determination within 60 days as to how the complaint will be handled ie to conciliate,
refer, investigato or take no further action.

The review discussion paper proposed that the additional option of informal mediation
outside the assessment period be available to the Commissioner.

The Commissioner's submission to the review outlined how the Commission has
employed a process of "expeditious complaints resolution" outside the assessment
timeframe Io assist informal resolution of complaints without having recourse to the
formal proceoses of concÌliation".

The submission described how the Commission has adopted a 'mediation'framework
to assist in the expeditious complaints resolution process. The mediation is usually
restricted to one meeting, and addresses less serious complaints that do nol warrant
recourse to the conciliation process or utilisation of an expert opinion. The
Cornmission argues that the mediation model is consistent with lhe principles of "open
dísclosure".

The Commission subscribes to the notion that the mediation process should be subject
to the principles of confidentiality and privilege, and that a set time{rame should apply.
ln the event of unsuccessful mediation, the Commíssioner may then assess the
complaint to determine further appropriate action on the complaint.

The review discussion paper canvassed opinions about the use of mediation during the
assessment phase of the complaints management process.

Summary of review responses
There were 13 responses to the questions relating to mediation of complaints during
the assessment phase; "Should the Commissioner havø an additionat assessmenf
option to determine that a complaint be informally resolved without the need to proceed
to conciliation or investigation? thould the process be confidential and information
obtained privileged? Should there be a specified time period to undertake the informat
resolution?'

Eleven respondents supported the additional option of informal resolution during
assessment through mediation. Five of those respondents said that the process
should be confidential and the information privileged, and take place wÌthin a
designated time-frame. The Health Professions Licensing Authority said specific
information should remain privileged (eg financial agreements), but that actions agreed
to be taken by the provider should be available to the relevant Board. DHCS stated
that the process should be confidential and privileged, but that the decision should be
shared with the consumer and provider.

Two respondents did not support the Commissioner having the option of informal
resolution during assessment. One rationale was that such an option would "water
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down the independence of the proless" and result in more potential for imbalance of
power between the provider and consumer,

The Steering Gommittee considered that the spirit of the Act, and that the successful
use of mediation under the current Act supported the formalisation of current practice in
legistation.

The Committee also recognised the need for a balanced approach in that the
Commissioner had an obligation to encourâge both the provider and complainant to
seek a resolution of the complaint. At the Steering Committee meeting in February
2004 the Commissioner suggested that this could best be achieved by introducing an
additional subclause under 512 of the Act which deals with the Powers and Functions
of the Commissioner.

9.9 SPECIPVINE REQUIREMENTS IN RESPONDING TO COMPLAINTS

Section 28 of the Act requires a provider to respond to issues raised in a complaint
withÍn a reasonable period of time. The Commission norrnally requests a response
within three weeks, but will atlow an extension of time if an apptication is made prior to
the due response date. Faílure to do $o can result in a penalty of $5,000.

ln order to appropriately assess a complaint and assist in its informal resolution, there
Ís often a requirement for the Commission to obtain medical records, patient
information and other information. Experience has shown that a few providers can be
reluctant / unwilling to provide rocords, patient inforrnation or other information
requested. This reluctance may result in a complaint being referred to lnvestigation,
when it may have been resolved informally during the Assessment process,

The requirement for providers to provide medical records and patient information has
been a source of contention in some quarlers. The Committee notes that providers

can argue that a letter from them acknowledging the issues of complaint could be

regarded by some as "a response".
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RECOMMENDATION

30. That the Act be amended to:
r provide the Commissioner with an additional assessment option to ínformally

resolve a complaint through mediation;
. ensure that the mediation process is privileged and confidential;
e provided all mediation pafiies agree, allow relevant information on

agreements reached in mediation to be provided to the relevant Professional
Board/s and to the provider organisation; and

. requ¡re that the informal resolution process be undertaken within a 60 day
time period

31. That the Act be amended by adding an additional subclause under
512(1)ff)(iv) to read "use reasonable endeavours to encourage the parties to
resolve a complaint where appropriate"



The review discussion paper canvassed opinions on procedures relating to the
provision of information and documents on the request of the Comrnission,

Summary of Review Responses
There were 13 responses to the questions: "should section EB of the Act be amended
to. explÌcitly require a provider to provide a written response to the l.ssues of complaint
1long with records, other information or documents when requestød to do so øy tne
Commíssionel'.

Nine responses supported amending the Act to explicitly require a provider to provide a
written response along with records and other information. Most of these responses
indicated that this requirement would assist in rapid determination of the complaint,
whilst also ensuring proper recording of the complaint. The Commissioner argued thai
making this requirement explicit would ensure that providers did not defeat or
unneces$arily delay the resolution of a complaint by refusing to provide information,

Strong concerns were expressed in thís area by the AMA which argues that a
complaint made to the Commíssion requesting invesligation of concêrns "dães not give
automatÌc authority to a províder to release confídentiat patient informationl lñ its
submission to the review, the AMA argued that GPs are not legally able to reÍease
reporls written by a specialist or other third party. The AMA states that provision of
information from third partios requires written consent specific to the release of that
information and for its intended use from the patient who has made the complaint. The
AMA further states that: 'Ih the event a third party has made a complaint on behatf of a
patient, a provider again, cannot release confidential information without the specific
consent of tha patient or evidence the person actíng on behalf of the patieni hotds
power of attorney and as such can provide the written consent to release the
conf id e nti a I infa rm ation."

The AMA also states that documents cannot be released unless there is suffÍcient
ovidence that the per-sol providing the authority to release information is who they say
they are. The lack of a formal requirement that a complainant provides proof of tr¡s or
her identity is seen by the AMA as a flaw in the cuirent process. prbof of identity
should, in the opinlon of the AMA, be mandatory prior to any cornplaint being pursued.

The AMA contends that the current Act is sufficiently explicit on the issue, but that there
should be a requirement for the Commission to ensure that appropriate consents are
obtained, proof of identity has been provided or, alternatively, thät ti-re complainant has
legal authority to seek such records on behalf of the consumer.

ln addition to the AMA, two submissions indicated that the Act did not need to be
amended in this area. One provider said that próviders wero already aware that the
provision of a response and full information would assist with resolving the case, and
that the current act was therefore adequate. The Department 

-of 
Health and

Community Services saíd that the Act already gave the Commissioner power to require
this response.

Discussion of the issues
The _Steering Committee considers that inclusion of a more explicit requirement to
provide a written response to the issues of complaint, along witf, meOi'cal records,
patient information and other information or documents when requested by the
Commíssion will address some of the issues of concern to the AMA. Explicit staiutory
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requirements in this area will override the information privacy concerns expressed by
the AMA.

¡
The majority of the Steering Committee agreed that making response requirements
more explicit will assist in ensuring that uncooperative providers do not defeat and/or
unnecessarily delay the resolution of a complaint by refusing to provide information.
The making of a complaint and thus invoking the Commission's roles and powers
should be sufficient to irnpose upon a provider an obligation to fully inform the
Commission so that it can carry Õut its legislative responsibilities. Provisions requiring
providers to include relevant documents with their response would also reduce the
necessity for the Commission to devote limited resources to accessing and copying
records.

The Steering Committee endorses the response to this issue proposed in the South
Australian Bill (section 27(2)) which empowers the HSC Ombudsman to require a
heatlh or community seruice provider to provide information, or any response or
exptanation, about any matter relevant to an inquiry.

However, Ìhe Steering Committee considers that the issue of confírming the identity of
complainants or consumers requires some attention, particularly where the complaint
appears to be of a serious or complex nature, or where it has been lodged on behalf of
the consumer. The Committee understands procedures in the area of identity
confirrnation have recently been reviewed at Royal Darwin Hospital, and that simple
and effective protocols are now in place.

9.10 AI-I-oWING NO FURTHER ACTION ON COMPLAINTS

Section 30 of the Act details the circumstances under which the Commissioner must
take no further action on a comptaint. Experience has shown that a complaint will often

resolve if a reasonable explanation is provided. However, there is currently no
provision within Section 30 to allow the Commissioner to take no further action if a
reasonable explanation is provided to the complainant'

The review discussion paper canvassed opinion on this issue.

Summary of Review Flesponses
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HECOMMENDATIONS

32. That the Act be amended to explicitly require a provider to provide:
r a written re$ponse to the issues of complaint
r medical records
r patient information
. med¡cal opinions and
. other lnformation or documents

when applicable and as and when requested by the Commission.

33. That the Commission consult with the Department of Health and Community
Services to determine âppropriate and reasonable protocols for establishing
the identity of complainants and consumers.



There were 13 responses to the question: "should the Act be amended to allow the
Commissioner to take no further action on a complaint where a reasonable explanation
has been provided?"

Eleven of these respondents supported the Act being amended to allow the
Commissioner to take no further actÌon on a complaint where a reasonable expfanation
had been provided. However, ono submission said that the criteria for "a reasonable
explanation" would need to be clear. Another submission said that the decision to lake
no further action would need to be supported by the comptainant. One respondent said
that such a decision would need to be supported by both the complainant and the
provider. The Commissioner said that the decision to take no further action should not
require the agreement of the complainant or the provider,

One provider and the AMA strongly supported this amendment and suggested further
grounds for allowing the Commissioner to take no further action.

Two respondents did not suppofi amendments allowing no further action, Darwin
Community Legal Service argued that this power would result in the Cornmissioner
becoming a complaints gatekeeper. Another submission said that the Commissioner
should not have "solo re$ponsibifitf' ín this area.

Discussion of the Íssue
The Steering Committee considered that the Commissioner should be able to take no
further action on a complaint where a reasonable explanation has been provided, and
that such a decisíon should not need to be supported by either the complainant or
provider. However, the complainant should be advised that if further evidence to
support their complaint become available, that the Commissioner's decision could be
reconsidered. The Steering Committee considered that where additional material
relevant to the complaint became available, the complainant should have a further 60
days to provide that materialto the Commission.

9"11 Atr-owrt*¡ç THE CoMMlss¡oNEH To DEcLtNË To TAKE AcloN

There are various complaints mechanisms available to consumers. For example, a
complaint about aged care in the Northern Territory could be considered within the
Comrnonwealth aged care complaint process.
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RECOMIVIENDATION

34. That the Act be amended to allow the Commissioner to take no further action
on a complaint where, in the opinion of the Commissioner, a reasonable
explanation has been provided to the complainant.

35. That in the event of such a decision being made, the complainant be advised
that the decision may be reconsidered in the event of fuñher substantial
evidence becoming available to support their issues.

36. Any additional information must be provided within 60 days of being notified
of the Commissioner's determination to take no further action.



Ïhe Queensland Ombudsman has jurisdiction to decllne or Take no further action on a
complaint, if another body exists that could deal with the complaint at the same level.

The review discussion paper canvassed opinions on allowing the Commissioner to
decline to tâke action.

Summary of review responses
There were 11 responses to the question: Should the Act be amended to allow the
Commissioner to decline to take action on a Çomplaint if there is another body
appropriately empowered to dealwith it?

Nine respondents supported the Act being amended to allow the Commissioner to
decline to take action on a complaint if there is another body appropriately empowered
to dealwíth it.

One respondent expressed concern that it would be difficult lo define the grounds on
which to make such a determination.

The Department of Health and Community Services supported the concept, but said
that such a decision could be made by the Commissioner without the Act being
amended.

Consideration of the issues
The Steering Committee considered that in the interests of cost efficient use of
resourcesr the Commission should be afforded the opportunity to decline action on
complaints in circumstances where an alternative body has jurisdiction to deal with the
issues raised by the complaint.

However, the Steering Committee considered that legíslative amendments should
require the Commissioner to be satisfied that the alternative body/organisation is able
to deal with the complaint substantially to the same level as the Commission-

RECOMMENDATION

37. That the Act be amended to allow the Commissioner to decline to take action
on a complaint if there is another body appropríately empowered to deal with
it at substantially the same level as the Commission.

9,12 Au-owtNc rHE Con¡nllsstoNEn To TNVESTTcATE wtrHDRAwN coMpLAINTS

Section 31 of the Act states that the Commissioner cannot investigate a rnatter if the
cornplaint has been withdrawn,

Experience has shown that some complaints are withdrawn because the complainant
"gave up" on the system, er moved interstate.

Other complainants have failed to keep in contact with the Commission, failed to
contact the organisation representing their interests, or for various reasons, have failed
to vigorously pursue their complaint. Ìn these circumslances it could be argued that
they had withdrawn or abandoned thelr complaints. This has particularly been the
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case in regard to complaints made by persons from disadvantaged and/or non-English
speaking backgrounds. ln the Commission's experience, it has not necessarily been
that they have specifically sought to withdraw their complaints, but their circumstances
have made it extremely difficult to pursue an interest in a complaint.

lf current provisions in the Act were applied literally, a number of complaints would not
have proceeded beyond the assessment phase. This has been a matter of some
concern to the Commissioner on the grounds that some of the complaints appeared to
warrant further ínvestigation because they either raised significant issues of public
health / safety / inlerest, or significant issues as to the practice and procedures of a
provider.

The review discussion paper canvassed opinions on whether the Commissioner should
be able to dealwiÌh wÍthdrawn complaints.

Summary of review responses
There were 14 responses to the question:
"Should the Act be amended to allow the Commissioner to investigate theissues of a
camplaint that has been withdrawn if, in the opínion of the AommissÌoner, theissues ol
complaint:
o /aises a significanf r'ssue of public health and safety or public interest; orr rarbes a signíficant question as to the practice and procedures of the provider?

Nine respondents said that the Act should be amended to altow the Commissioner to
investigate issues raised in a withdrawn complaint. Two of these respondents said that
the cleår defínitions of key terms would be required eg "significanf' and "special
circumstances."

Two respondents (a provider and the AMA) did not support amendments in this area on
the grounds that the complainant's wishes should be respected, and the independence
of the Commission should be maintained.

The Victorian Health Complaints Commission said that such an amendment raised
privacy issues.

Discussion of the issues
The Steoring Committee considered that a coro function of the Commission ís to
contribute to the betterment of health, aged and disability services in the Territory.
lnability to take action on a significant complaint that has been withdrawn for personàl
reasons / circumstances limíts the carrying out of this function. The Steering
Committee supports processes similar to those proposed in Section 40(2) (c) of thé
South Australian Bill which says an investigation on similar grounds as tho complaint
may be carried out whether or not the relevant complaint has been withdrawn.

The Steering Gommitteo supports the ability for investigative action to be taken on a
withdrawn complaint in the circumstances set out as in Section 18 of the NSW Act as
follows:

(1) A complainant may withdraw the complaint at any time by notice in
writing to the Commission

(2) On the withdrawal of a complaint, the Commission may cease to
dealwith it, but must continue to dealwith the matter the subject of
the complaint if it appears to the Commission that:
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a) The matter raises a significanf issue of public health or safety;
or

b) The matter ralses a significant question as to the appropriate
care or treatment of a client by a health seruice provider; or

c) The matter provides grounds for disciplinary action against a
health practitioner;

d) The matter involves gross negligence on the part of a heatth
practitioner."

The AMA at the Steering Committes in February 2004 stated that they only would
endorse this recommendation on the basis that ít was accepted that the Commission
would require the appropriate professional mentors/experts to be made available to
assist in deterrnining any issues associated with professional practice. The
Cornmissioner advised that this was the case now and would continue to be the case.

RECOMMËNDATION

38' Ïhat the Act be amended to allow the Commissioner to investigate issues
raised in a withdrawn or abandoned complaint, where the complaint raises:r significant public health and safety or public interest issues, or. significant questions as to the practices and procedures of the províder.

9.13 I¡¡cnEAsED AccËSS To MENToR SUPPoRT

Tho Commissioner may appoint a person to be a professional mentor to a Concifiator
under section 45, and to an lnvestigator under section 51. The mentor provides
information, an explanation or assistance in hís or herfield of exportise.

Experience has shown that there is often a requirement for the Commission to call on
tho seruices of a mentor for information, an explanation or assístance during the
assessment stage (prior to conciliation or investigation of a complaint) to enable a full
appreciation of the issues of complaint.

Summary of review responses
There were 11 responses to the question: "should the Act be amended to allow the
Aommissíon to obtain a mentor's opinion / assistance on a complaint as and when
required?"

All response$ supported the Act beíng amended to altow the Commisslon to obtain
from a mentor information, an explanation or assistance as and when required. The
major issue of contention in relation to mentors was in the level of transparency
recommended by respondents in relation to the selection of mentors, and the sharing
of information provided by ihe mentors.

lmportant points made ín submissions
One provider strongly encouraged the definition of the terms of engagement of mentors
and suggested the following:
. all partles be informed in writing that a Mentor's opinion will be sought and that any

personal information of the user and provider will remain confidentia[.
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' Mentors only be sourced from the provider's craft group, and relevant qualifications of
the Mentor be made available to allparties.r Mentors be required as much as possible to base their findings/recommendations not
on personal experienco but on existing relevant and documented practice guidelines /
clinical care pathways and referenced scientific information.

' All parties be informed in writing and thât the mentors findings will be documented and
will be made avallable to all parties on request.

' Where any pafiy believes that they have evidence to contradict the
finding#recommendations of a mentor, the Mentor be asked to provide a documented
comment on such discropancies.

Congress suggested a screening process to ensure mentors had the required
expertise, and that all parties should be allowed to question the impartiaÌity or
appropriateness of their use.

The Commissioner said that a general provision of "Professional Mento/' should bo
introduced into the Miscellanoous Provisions of the Act and that the provision should
include:

' t¡e Board may nomlnate a mentor that is appropriately qualified to assist the
Commission;

' the "Professional Mentod' may be used as a toot for the Officer to gain an
understanding of the issues of complaint;

' the material provided to the mentor may be de-identified to protect the identity of
the parties;

' the nature of the discussions need not necessarily be discfosed lo the parties or the
Board.

The Commissioner said that the purpose of confidentiality clauses relating to
appointment and use of professional mentors woufd be to;

' protect the mentor's informal adviser role in assisting with complex medical terms,
proceduros and clinical and practice standards;. protect the mentor's identity;

. acknowledge the informal process and assistance to the commission; and. acknowledge the small size of the Territory community.

Discussion of the issues
Tho Steering Committee considered it reasonable and appropriate that the Act include
some requirements for engaging and working appropriately with Professional Mentors.
The Steering Committee supports the inclusion of the followíng criteria in the
requirements in relation to Professional Mentors:

' Utt- every attempt be made for them to be sourced through the relevant
Professional Board/s;

o that their role will be to assíst the officer deating with a comptaint to understand lhe
issues of complaint;

' that they will be required as far as possible to base their advice on existing relevant
and approved standard treatment protocols/guidelines/clinical care pathivays and
referenced scientific information;

. that material provided to the mentor may be de-identified;r that the parties will not be made aware of the identity of Professional Mentors;r that discussions between Commission staff and the Professional Mentor need not
necessarily be disclosed to parties or the Board.
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At the final Steering Committee meeting the Australian Medical Association stated that
they did not endorse Recommendation 39 and 40. lf they were to be accepted, the
AMA stated that they would require that appropriate professional mentors/experts be
made available to assist the Commissíoner to determine any issues associated with
professional practice. Notwithstanding the comments made by the AMA all other
members of the Steering Committee unanimously agreed with the amendments to
Recommendation 39 and 40 as drafted.

9.14 INCRE,ASED ACCESS TO EXPCRT OPINIONS

Section 52 provides the Commissioner with the power to call for a report from an
expert, a person who in the opinion of the Commissioner is sutficiently qualified or
experienced to give expert advice on the matter being investigated, when carrying out
an investigation under Part 7 of the Act.

As with the professional mentor, there are also other times when the Commission
requires the assistance of an expeft, such as in conciliation or when undertaking an
assessment of tho complaint.

During conciliation, the parties are asked to identify the issues they would like to see
addressed. The Commission then contacts the College / Association / lnterstate
Commission for the names of three providers with similar qualifications to those of the
provider being complained about.

The parties are asked to select the expert from the list of three. Once the expert is
chosên, the Conciliator writes to him or her listing the questions identified by the
parties, and asking for comment on the standard of care and treatment having regard
to all relevant information gained during the assessment / conciliation process (as

consented to by the parties).
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RËCOMMENDATION

39. That a General Provision be included in the Miscellaneous Provisions of the
Act to authorise the Commissioner to obtain information, an explanation or
assistance on a complaint from a Professional Mentor, as and when required,

40. That the following requirements for engaging and working with Professional
Mentors be incorporated into the mentoring provisions:

r That every attempt be made for them to be sourced through the relevant
Professional Board/s and/or Colleges and Associations

. That their role will be to assist the officer dealíng with a complaint to
understand the issues of complaint;

r That they will be required, as far as possible, to base their advice on existing
relevant and approved standard treatment protocols/guidelines/clinical care
pathways and referenced scientific information;

. That material provided to the mentor may be de-identified; and
r That the parties will not be made aware of the identity of Professional

Mentors.



The Conciliator provides a copy of the Expert's report to the partíes requesting
comment. The parties are encouraged to obtain legal advice, and reminded that the
report is subject to the statutory provisions in the Act and cannot be used outside the
process except for the purpose of obtaining advice. The Commission has found that
the use of an expeft rêport has been an essential component in the resolution process,
particularly in respect to complaints involving complex medical issues in which the
complainant's desired outcome is compensation.

Summary of Submissions
There were 11 responses to the question: .should the Act be amended to allow the
Commissioner to appoint an expert fo asslsf the Commission in resolving complaints as
and when required?"

All resporrdents supported amending the Act to allow the Commissioner to appoint an
expeft to asslst the Commission in resolving complaints as and when required.

Discussion of the issues
The Steering Committee agreed that the axiom shoufd be to have the best advice
available to inform the complaint process, so changes to legislation enabling this are
supported. The Committee considered that it is preferable that the expert be from the
same field, and should be advised whether their input is for assessment or conciliation.
The Steering Committee aÌso re-enforced the view that expert reports be used only for
the purposes of the Act and not for any other reasons.

9.15 APPoINTING APPRoPRIATe ExpgRrs

. Principles of procedural fairness strongly suggest that an Expert selected to
review a complaint should be from the same field of expertise as the
professional (registered / unregistered) complained about.

Summary of Review Responses
There were 11 responses to the question: "Should the expert selected ta review the
complaint be from the same field of expertise as the protessional being complained
about?"

A[l respondents supported amending the Act to ensure that, wherever possible, experts
selected to review a complaint are from the same field of expertise as the professìonal
being complained about.
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RECOMMËNDATION

41. That Section 52 of the Act be amended and incorporated into the
fitliscellaneous Provisions (Part 10) as a general provision allowing the
Commission to obtain an expert reporf during any stage of the comþlaint
process.

42. Any such report is to be utilised only for a purpose under the Act and not be
used in any other proceedings except where a matter is before the Board



Several respondenls warned that effort should be made to prevent experts havÍng a
conflict of interest.

Discussion of the issues
The Steering Committee understands that it can be difficutt to identify any one area of
expertise that is applicable to the problem at hand, particularly where the prob[ern
relates to syslemic or organisational issues, A proper consideration of some
complaints can requlre expert opinion from several fields in order to cover various
issues. The Committee therefore supports the notion that legislative amendments in
this area should not be so prescriptive as to prevent the Commission seeking expert
advice from a variety of sources.

ln relation to the issues surrounding "conflict of interest", the Steering Commíttee noted
that these concerns were already provided for in Section 52(2) which statos:

"The Commissioner must not obtain a report from a person who has a
financial or personal connection with a person who is the subiect of an
investígation or who has any other connectiort with the person that may
affect the impartialtty of the report."

RECOMMENDATION

43. That the Act be amended to support the principle that, wherever possible,
Experts selected to provide an opinion in relation to a complaint, be from the
same lield of expertise as the professional being complained about or have
qualifications refevant to the issues of complaint.

9.16 ALLOWING coNcILIATIoN INFoRMATION TO BE PROVIDED ELSEWHERE

Part 6 of the Act, Sections 35 - 47, deals with the voluntary and confidential
conciliation of complaints. Conciliation is emphasised as the focus of the Act for the
purposes of formally resolving complaints. To encourage use of this process, and to
avoid adversarial alternatives, all information and discussions throughout the
conciliation stage is confidential and is not admissible ln any other proceedings. Where
agreement is reached during conciliation, parties are able to enter into a binding
contract.

ln the experience of the Commission there have been situations whereby a
professional has wished that an expert report obtained in Conciliation be reviewed by a
Registration Board. This cannot occur under the current provisions of the Act.

Summary of Review Responses
There were 11 responses to this question;" Should the Act be amended to allow Ìn
exceptional circumstances for information obtained in Conciliation to be provided
elsewhere if the parties unanimously agree?"

Eight respondents supported amending the Act to allow, in exceptional circumstances,
for information obtained during conciliation, to be provided elsewhere if the parties
unanimously agreed. Several respondents emphasised that it was important that this
should only occur with the unanimous agrêement of atl pafties.
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The Victorian Heallh Complaints Commission said that "all partíes" should ínclude the
Expert, because many experts choose to co-operate because they know their report
cannot be used elsewhere and ít would be harmful to undermine this. The NT
Commissioner advised however that experts provide their opinion on the basis that it
may be challenged and can be used in other proceedings (refer section 52 of the Act).

lntegrated disAbility Action said that "exceptional circumstances" needed to be clearly
defined in the Act.

Congress said that the purpose of further disclosure needs to be defined in the Act,

The AMA did not support the further disclosure of information obtained during
conciliation on the grounds that all discussíons about the legislation has been prerniseð
on the underlying assumption of autonomy and confidentiality, and that there was no
definition of "exceptional círcumstances."

The Tasmanian Health Complaînts Commission indicated that extreme caution was
necessary in thinking about this amendment because conciliation was meant to have a
"firewall" around it. The Commission suggested that if such a change were included,
that it should be qualified by requiring the consent of the Complaints Commissioner.

The Department of Health and Community Services was concerned that thís
amendment could stiffe the conciliation process in some cases.

'The concerns raised by the AMA were discussed at the Steering Comrnittee meeting
of February 2A04. There was general agreement that conciliation information could bé
províded elsewhere on the basis that "exceptional círcumstance" was defined in the
Act and that it would only occur with the agreement of all parties to the conciliation and
the approval of the Commissioner,

RECOMMENDATION

44. That the Act be amended to allow, in exceptional circumstances, for
information obtained during conciliation, to be provided elsewhere, but only
with the consent of all parties and the approval of the commissioner.

45. That new provisions define "exceptional circumstances" and clarify the
purpose of further disclosure as being to assist in effective compiaints
resolution.

9.17 RETAINING CURHENT POWEHS AND FUNCTIONS OF CONCILIATOFS

The functions of a conciliator are specified ín Section 38 of the Act as to encourage
settlement of complaints by explaining the voluntary conciliation process, arranging añd
assisting in discussions and negotiations between the complalnant and the frroüider,
assisting the reaching of agreement, and assisting in resolving a complaint in any other
way-
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Ïhese functions are similar to the functions performed by conciliators in Victoria,
Tasmania, Queensland, ACT and WA,

lt has been suggested that the Section 38 may not empower the Conciliators to the
extent that has been assumed by the Northern Territory Commission. The review
discussion paper therefore canvassed opínions on whether the Act should bo amended
to explicitly provide Conciliators with the power to take action as necessary to
successfully conciliate a complaint,

Sumrnary of Beview Submissions
There were 10 responses to the question: "Should the Act be amended to explicitly
provide Conciliators with the power to take action as necessary to successfully
conciliate a complaint?"

Six respondents supported amending the Act to explicitly provide Conciliators with the
power to take actÍon as necessary to successfully conciliate a complaint.

Three provider respondents did not support the amendment of the Act in this area,

The AMA said that this would move the focus from the process of conciliation to that of
enforcement, and was not in the spirit of the Act,

One provider said the proposed change was far too broad

The Department of Health and Community Services warned that this would rnove the
proces$ out of conciliation to another process, and that the conciliator must act without
bias.

One responderrt said this would be very dangerous unless there were specific
guidelines.

Discussion on the issues
Whilst the Steering Committee had some sympathy for the arguments for amending the
Act to explicitly provide conciliators with the power to take action as necessary to
successfully conciliate complaints, ít endorses concerns raised by those organisations
against amendments in this area.

The Committee believes that the powers and functions as provided in the current Act
have been sufficient for high rates of resolution through conciliation, and provide
sufficient flexibílity as they stand. Furthermore, the sirnilarity with the powers and
functions provided to conciliators in other jurisdictions suggests that there is no noed
for amendment at this point in time. lndeed, to do so may, as suggested in some
submissions, shift perceptions about the conciliator's primary role from
"encouragemenf' to "enforcement".

RECOMMENÐATION

46. That the current powers and functions of conciliators be retained and the Act
not be amended to explicitly provide Gonciliators with the power to take
action as necessary to successfully conciliate a complaint.
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9.1I lt¡VOt-VttlC lNDlVlÐUAL pROVIDËRS

Under Section 40 of the Act, a provider can be represented in the conciliation process,
but only in certain specified circumstances,

Where the provider is an organisation (such as a hospital) it has been the experience
of the Commission that the individual provider named in a complaint (called the named
provider) is often not a party to the conciliation process. lt has even occurred that the
individual provider is not aware that conciliation is taking place.

Whilst an organisation may want to be represented, as they may ultimately be
responsible for the outcome of the conciliation, it is understood that it was not the
original intention of the Act to specifically exclude an individual provider from the
process.

The review discussion paper canvassed opinion on possible changes in this area.

Sumrnary of Flesponses
There were 10 responses to the questions: "should the Act be amended to ensure that,
where a complaint is made against an organisatíon and an individualprovider is named
in that complaint, the indiv¡dual provider is specificalty involved in the process? In what
form should this involvement be addressed in a legislative format?"

Six respondents supported amending the Act to ensure that, where a complaint is
made against an organisation and an individual provider is named in that complaint, the
individual provider is specifically involved in the process. Several respondents said
that the prínciples of procedural fairness and natural justice dictated that the individual
should be directly involved. However, opinion was divided on whether the individual or
the employer organisation should determine how the individual should be involved.

Two provider respondents said although the principle of individual involvement is
correct, that the organisation, not the individual, should determine how the person
complained about should be involved in the process.

The Department of Health and Community Services said that employers should be
informed and sourced for comment, but that the índividuat should have the option of the
organisation responding on their behalf.

The Health Professions Licensing Authority said individuals should have the option of
the organisation responding on their behalf.

Four respondents said they were uncertain or indicated the need for further expert
advÌce on the issue.

The AMA said that the organisation should determine whether and how an individual
named in a complaint is involved in tho proaess.

Discussion on the issues
The Steering Committee considered that the principles of naturaljustice and procedural
fairness dictated that, at the very least, an índividual provider named in a complaint
should be informed about the issues of complaint against them. ldealty, direct
involvement in the complainls process would provide the individual with the opportunity
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to learn and to think about the implications of the complaint for improved service
delivery.

However, the Committee also accepted submíssions from provider organisations that,
as the employer, they also have a significant stake in the outcomes of the process. The
employer interest may not only be financial (as in compensation payments made to
complainants as a result of conciliation), but also about maximising the chance of
systems irnprovement through the appropriate level of representation in the complaints
process.

Ïhe Committee therefore çonsiders that the Act should be amended to require that the
named individual provider must be notified of the complaint, and givon lhe option of
attending conciliation along with any appointed provider representative. The AustralÌan
Medical Association and the Ðepaftment of Health and Community Services were
particularly concerned that it be made clear that all parties be named Ín the complaint,
that is, the named provider who was the individual practitioner as well as the employee
organisation. All members agreed to the amendments in Recommendation 47.

9.19 ALLOW]NG CONCILIATIoN INFORMATIoN To BË PRoVIDED To ÀN EXPEHT

Section 47 of the Act only allows a Conciliator to disclose information obtained during
the course of the concilialion process to a professional mentor or a person the
Commissioner has arranged to assist the Conciliator.

During the course of concilialion the CommÍssion has often found that, in order for
parties to reach agreement, documents and records obtained by the Commission rnust
be referred to an Expert for an opinion on specific issues of the complaint. The
Commission currently allows this action where the Conciliator has the agreement of
both parties.

The review discussion paper canvassed opinions about whether Section 47 should be
expanded to expticitly allow the Conciliator to disclose such information to an Expert,
so a report can be obtained.

Summary of responses
There were g responses to the question: "Should Section 47 of the Act be amended to
explicitly allow information obtained during the course of concilíation to be providad to
an expert?"
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RECOMMENDATION

47. That the Act be amended to require, where an individual provider is named in
the complaint, that the named provider rnust be:

. informed about the complaint and actively encouraged to respond to the
íssues of complaint where practicable: and

. where conciliation is agreed, given the option of attending along with the
appointed provider representative of the organisalion.



All respondents supporled amending the Act to explicitly allow information obtained
during the course of conciliation to be provided to an expert. However, several
respondents said that this should only occur with the agreement of all parties.

The Ðepartment of Health and Community Services said thls should occur only as a
last resort as it representod slippage in confidentiality.

Discussion of the issues
The Steering Commíttee considered that such an amendment would facilitate the
resolution of complaints, and should be supported. The Committee also considered
that penalties relating to disclosure of information obtained from a Conciliator would
need to be changed to include an expert.

RECOMMENDATION

48. That the Act be amended to explicitly allow information obtained during the
course of conciliation to be provided to an expert, provided the complainant
and provider agree.

49. That Section 97, relating to preservation ol confidentiality, be amended to
include Experts as persons involved in the administration of the Act.

9.20 AITow¡I.¡c THE CoMMISSIoNER To oBTAIN OBJEoTs

Sections 50 and 51 of the Act provide the Commissioner with the powers necessary to
conduct aa investigatíon of a complaint. These powers, which are only applicable to
investigations under this Part, enable the Commissioner to:. require persons to answer questions, provide documents or records;r obtain lnformation on oath or in affldavit statement;. enter and inspect premises with consent or a warrant;. secure the safety of any person in need;r oblain independent expert advice and opinion to assist the investigation; and. do atl thÍngs deemed necessary in the investigation of the matter.

Section 55 relates to the Commissioner obTaining information and documents during an
ínvestigation. The Act is silent on whether the Commissloner can obtain objects such
as specimens, which may be required for the purposes ol gaining a better
understanding of the procedure, or an independent expert opinion.

Tho discussion paper canvassed opinion on whether provisions should be expanded to
ensure the Commissioner is able to obtain objects associated with a complaint if
required.

Summary of submissions
There were 10 responses to the question: "should the Act be amended to ensure that
the Commissioner, during an investigation, has the power to obtain any object that may
be required as parf of that investígation?"
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Eight respondents supported amending the Act to provide the Gommissioner, during an
investigation, with the power to obtain any object that may be required as part of that
investigation.

The AMA did not support an amendment in thís area on the grounds that it considers
the powers currenlly imbued in the Commissioner in this regard to be too broad. The
AMA argued that current investigation powers may need to be reduced rather than
increased, because the focus of the Act should remain on conciliation. The AMA said
that they would vigorously oppose any amendment in this area.

One respondent said they were not sure that they understood the quesiion.

Discussion of the issues
The Steering Committee considered that amending the Act to allow the Commissioner
to obtain any relevant object as part of an investigation would assist in ensuring a
proper and thorough investigation to occur, based on the best and rnost
comprehensive evidence available. As such, the amendment should be supported.

RËCOMMENDATION

50. That the Act be amended to ensure that the ComrnÍssioner, during an
investigation, has the power to obtain any object that may be required as part
of that investigation.

9.21 ALlowl¡rc rHE CoMMrssroNEn To RE-AssEss coMpLArNTs

Sections 65 - 67 of Act set out what action must be taken by the Commissioner at the
concluslon of an investigatlon. Specifically:
r the Commissioner rnust submit an investigation report to the appropriate parties;
. the Commissioner must give parties notice of the recommendations made in a

report;
. a provider must advise the Commissioner of what action is being taken in relation to

any recommendations made; and
o the Commissioner can report to the Minister for Health and Community Services if

dissatisfied with the action taken by a provider and that report must be tabled in the
Legislative assombly,

There is no specific provision to allow the Commissioner, on receiving a report to
reassess the complaint to determine whether some other action, such as conciliation, is
required to resolve the complaint.

The review discussion paper canvassed opinion on the inclusion of a provision that
would allow the Commissioner to re-assess the complaint at any stage to determine
how it could be dealt with more effectively.

Summary of review responses
There were 10 responses to the queslion; "Should the Act be amended to provide the
Commissioner with the power fo re-assess a complaint at any stage to determine how
to dealwith it mare appropríately?'
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Nine respondents supported amending the Act to provide the Commissioner with the
power to re-assess a complaint at any stage.

The Australian MedÍcal Association did not support an amendment in this area on the
grounds that if processes were correctly employed under the current Act in the first
instance, there would be no need to re-assess the complaini. The Australian Medical
Association considers that correct usage of the process requires that Commission staff
have adequate training and experiencô.

Ðiscussion of the issues
Ïhe Steering Commlttee considered that the aim of any legislative change was to
support effective complaints resolution, and that tne sriggeéted amendmänt woutd
provide the Commissioner with additional flexibility to undertake complaints work in the
light of ernerging issues and information. The majority of the Committee agreed that the
proposed amendment should be supported.

HËCOMMENDATION

51. That the Act be amended to provide the Commissioner with the power to re-
a$sess a complaint at any stage to determine how to deal with it more
appropriately.

g-22 RELATtoNsHtp wtrH pRorrsslorunr BoaRos

Part 8, Sections 68 - 77 of The Act, describes the relationship between the
Commissioner and the Professional Boards. The provisions require both the
Commissionor and Professional Boards to report complaints to each otlror which relate
to a registered provider, and consult on the best way to manage the complaint. There
is a requirement for written protocols to ensure consultation occurs and that
disagreements regarding management of a complaint are resorved.

The Act recognises the role and functions oT Professional Boards, and their statutory
responsibility to manage the professional conduct of registered providers.

According to both the Commissioner and the Heatth Professiorrs Licensing Authority,
protocols with the relevant Professional Boards have been drawn up and, along wiih
the provÍsions of Part 8, appear to be working offectively.

However, lhe Steering Committee wâs aware that some jurisdictions had experienced
difficulties in clarifying the roles and functions of the complaints Commissions in
relation to Professional Boards. The review discussion paper therefore canvassed
opinion on whether there need to be change to the provisions relating to Professional
Boards.

Summary of responses

fheie woro 10 responses to the question: "Are any changes to the provisions involving
Professional Boards required? If so, in what way?"
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Four respondents stated that no changes were required to provisions relating to
Professional Boards.

Fivo respondents suggested minor changes to the existing provisions in this area as
follows:
. if required, aÌlow the Commissioner to take action on complaints which have been

referred to Boards, wlthout the Board referring it back;
o change the time limit for Boards notifying the Commission whether it intends to

oxercise its powers to 90 days; and
o require the Boards to assess what constitutes an acceptable standard and report

on whether the practitioner meets that standard- or, alternatively, make sure this is
within the province of the Commission.

One rospondent made no comment

Discussion of the issues
The Steering Committee formed the opinion that the current prov[sions relatÍng to
Professional Boards were generally working well, and required only minimal procedural
change.

HECOMMENDATION

52. That, pending changes arising from the Omnibus legislation, only minor
changes be made to provisions relating to Professional Boards.

9.23 REFERRING COMPLAINTS BACK FROM PROTCSSIONAL BOARDS

Section 71 of the Act allows the Commissioner to refer a complaint in its entirety to a
relevant Professional Board for it to be dealt with in accordance with the relevant
legislation, Once the Board has dealt with the complaint it must report back to the
Commíssíoner within 30 days on whal it found, and any action taken or proposed in
relation to the complaint.

lf it becomes apparent to the Board that some of the matters of complaint do not fall
within its jurisdiction, and the Commissioner agrees with the Board's view, there is
currently no mechanism to allow the Board to refer the complaint back to the
Commission. The review paper canvassed opinions on whether the Board should be
able to refer cornplaints back to the Comrnission.

Summary of Besponses
There were 10 responses to this question: "Should the Act be amended to provide a
Registration Board with the ability to be able to refer a complaint back to the
CommíssÌon?'

All respondents said that the Act should be amended to provide a Professional Board
with the ability to be able to refer a complaint back to the Commission.
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Discussion of the issues
The Steering Committee consÌdered that the current inabitity of the Boards to refer
complaints back to the Commission was a flaw. The Committee noted that the
Tasrnanian Act was amended to address a similar flaw.

RECOMMENDATION

53' That the Act should be amended to provide a Registration Board with the
ability to refer a complaint back to the Commission.

9.24 IMMUNITY AND PRoTEcTIoN FoR HEFEHRED coMPLAINANTs

The current Act does not appear to provide staiutory immunity from civil action for
complainants whose complaints have been made to a Professional Board, whereas
complainants whose complaints made directly to the Commission receive statutory
protection under Sections 91, 93 and 95 of the Act.

The Commission was recently involved in a complaint which raised the significance of
this issue. The cornplainant lodged a complaint with a Professional Board about a
provider. The Board undertook enquiries, but determined not to take any action on the
complaint. The Board then chose to publish the complaint in its entirety to the provider,
despite the fact that it contained some negative comments the comptainant purported

- to have heard from other persons. These comments became the basis of a defamation
action by the provider. ln accordanco with the current Act, the ínitial complaint was
notified to the Commission by the Board, but the complaint was left for the Board to
action.

The protection under section 96 of the Act did not extend to complaints dealt with by
the Board, and was limited to complaints made in "good faith". The provider's civil claim
alleged that the complaint to the Board and the Comrnission was not made Ìn "good
faith". Whilst the onus was on the provider to prove lack of good faith, the complainant
was required to defend the action at significant cost, whereas the provider used
medical defence association f unds to pay for the claim.

This concern has been raised with the Health Professionals Licensing Authority who
have advised that the current draft of the 'Omnibus' legislation will provide protectíon in
this regard.

The Commission expressed the viow that safeguards should be implemented in the
interim to extend the protection of Sections 95 (gíving of information protected) and g6
(protection from cívil actions) of the Act to cover complaints made to a Board and
notified to the Commission and vice versa.

Ïhe review discussion paper canvassed opinion on whether immunity and protection
should be provided to a person whose complaint to a Professional Board or other body
is notifled to the Commission.

Summary of Responses
There were 10 responses to the question on this issue
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Eight respondents said that the Act should be amendod to give immunity and
protection to a person whose grievance to a Professional Board, or any other body, is
notified to the Commission. The Health Professions Licensing Authority, the
Department of Health and Community Services and others said that failure to provide
such protection could result in loss of witnesses due to fear of reprisal or intimidation,
The Tasmanian Health Complaints Commission said that the Tasmanian Act had been
arnended to address this issue.

The Australian Medical Association and one provider did rrot suppott amendments in

this area, partly due to the belief that this issue should be addressed in the Omnibus
legÌslation.

Discussion on the issues
The Steering Committee supported the notion that statutory protection should be
extended to complaints made to Registration Boards or any other body, which are
subsequently referred to the Commission. Complainants and providers should not be

discouraged from utilising complaints mechanisms, and providers should be protected

against vexatious or malicious complaints.

RECOMMENDATION

54. That the Act be amended to give immunity and protection to a person whose
grievance to a Professional Board, or any other body, is notified to the
Commission.

As in the situation previously described, the current Act also appears not to provide
statutory immunity from civil action for people whose complaint to the Commission is
notified to a Professional Board or any other body.

Again, the possible concern is that failure to provide this protection may act as a
diiincentive to use available complaints mechanisms. The discussion paper canvassed
opinion on whether such protection should be afforded to people whose complaints to
other bodies are referred to the Gommission,

Summary of Responses
There were 11 responses to this question: "should a persen, whose complaint to the
Commission ís referred on to another body be covered by immunity and protection from
cívil action?"

Eight respondents said that the Act should be amended to give immunity and
protection from civil action to a person whose complaint to the Commission is referred

on to another body.

The Health Professions Licensing Authority said that such protection should be
provided by both the Commissìon and the body referred to,

Three respondents (a provider, the Australian Medical Association, the Depaftment of
Health and Community Services) did not support amendrnents in this area. The nature

of Department of Héa[h and Community Services concerns was unclear. The

Australian Medical Association and one provider said that tltis issue would be better
covered by the legislation under which the other body operated'
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ÐíscussÍon of the issues
The Steering Committee considered that the effectiveness of the current Act would be
enhanced by providing immunity and protection from civil action to a person whose
complaint to the Commission is referred to another body.

RËCOMMENDATION

55. That the Act be amended to give immunity and protection from civil action to
a person whose complaint to the Commission is referred on by the
Commission to another body,

9.25 ENSUBING APPRoPRIATE RËPRËSENTATIoN oN THE REVIEw co¡¡uITTeT

Part I of the Act (Sections 78 - B4), establishes a Review Committee designed to
oversee the operations of the Act, and to ensure that Commission processes and
procedures are proper, fair, thorough and consistent with the Act.

Members of the Committee represent the interests of both users and providers, and
include expertise in alternative dispute resolutíon. The Review Committee is appointed
by the l\¡linister, and consists of:o a chairperson (legal practitioner of not fess than flve years standing);. " two user representatives ; and

two p rovider representatives.

The Act sets out the procedures that the Committee must follow and the information it
can receive. under section 79, the Çommittee has the following functions:o to review the conduct of a complaint;. to monitor the operation of the Act;
r to advise the commissioner and Minister on the operation of the Act.

The Committee does not have the power to investigate a comptaint or revlew the
Commissioner's decisions in relation to a complaint.

To date the Committee has received I requests for a roview of a complaint over 4
years.

The Review Committee has, on occasions, found it difficult to constitute a quorum, and
it has been difficult to quickly identify alternat[ves to fill absences for meetings. The
Legal Practitioners Complaints Committee recenily addrossed this issue and used a
number. of strategies, including expanding the number of members and providing
alternatives to specific members who, for various reasons, could not be available.

Currently, no other Australian jurisdiction has a similar committee within its health
complaints model. Some other jurisdictions (eg NSW) have a parliamentary committee
with a broad role in monitoring the health complaínts system.

Some concern has been expressed about the NT Review Committee's membersh lp,
particularly whether Aboriginal users and providers, the ethnic commun ity and disability

should be specifically represented. Such concerns raise the issue as togroups
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whether the Review Committee should include more diverse representation. This issue
was raised in the review discussion paper and generated considerable response.

Summary of Beview Responses
There were 10 responses to the questions: "should the Act be amended to:c provide additional permanent representation on the Review Gommittee? If yes,

where should this representation ceme from?
c provide flexibility to the Review Aommittee to co-opt members as required to better

represent the nature of the complaint?"

Síx respondents said that the Act should be amended to provide additional permanenl
representation on the Review Committee. A provider and the Australian Medical
Association said there should be medical practitioner and hospital representation. Two
respondents suggested specific additional lndigenous representation. The
Commissioner suggested that there be nominated alternative representatives to ensure
that meetings can go ahead in the absence of permanent committee members.

Three respondents said that there shoutd be no expansion of the Committee. The
Health Professions Licensing Authorîty and the Review Committee both said that an
expanded committee might be unwieldy. The Health Professions Licensing Authority
and the Department of Health and Comrnunity Services saíd that the Act should specify
grounds for termination of committee membership and normailength of appointment.

Six of the respondents said that the Committee should be able to coopt members or
expertise as required.

Discussion of the íssues
The Steering Committee considered that a larger Review Commiltee could become
unwÎeldy to manage and likely to experience even greater difficulty attracting suitable
members willing and ablo to âttend meetings as required. However, the Steering
Committee assessed that concerns about lndigenous representation on the Committee
had some validity, par-ticutarly given the relative lack of complaints from lndigenous
people ín the Northern Territory. The Committee therefore recommends the foltowing:
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RECOMMENDATION

56" That persons appointed to the Heview Committee under Section 78(3) be
amended to include that:

. one of the provider representatives will represent the interests of lndigenous
províders; and

r ohê of the consumer representatives will represent the interests of
lndigenous consumers.

57. That the A.ct be amended to allow for the appointment of alternative members
for when permanent rnembers are unavailable.

58. That the Act be amended to allow the Heview Committee to coopt relevant
expertise as required.

59. That the A,ct be amended to specify a three year term of appointment and
grounds for dismissalfor Review Committee membership,



9.26 CLARIFYING REVIËw Co¡¡I¡¡Irree ENTITLEMENTs

Review Committee positions are currently voluntary. There has been some difficulty in
recruiting to the panel,

The review discussion paper canvassed opinion as to whether the Committee should
receive remuneration for its work.

Summary of Hesponses
ïhere were 13 responses to this question.

Nine respondents said that the Act should be amended to provide remuneration to
panel members. Several of these respondents said that rernuneration would assist in
recruiting and retaining high calibre members.

Three respondents said that expenses should be reimbursed.

The Department of Health and Community Services said that although remuneration
might assist in attracting members, this decision was a resource issue fõr Govornment.

Gonsideration of the issues
The Committee considered that the Review Comrnittee members, or alternate
mernbers, who are not government ernployees, should receive an agreed sitting fee,
with all travel and other disbursements met on guÍdelines issued by the Minister.

RËCOMMENDATION

60. That the A'ct be arnended to require that each Review Committee member or
alternate member, who is not a government employeen receive an agreed
sitting fee, with all travel and other disbursements met, subject to guidõlines
issued by the Minister.

9.27 PROVIOIruE ADMINISTBATIVE SUPPORT TO THE REVTEW CO¡¡NNITTEE

There is currently no separate funding to support the operation of the Review
Committee. The Health and Community Servlces Complaints Commissioner's
Ëxecutive Assistant provides administrative support to the Committee by default.

The secretarial support necessary to support the Review Committee's actlvities is
considerable, and íncludes: photocopying of files for the five members, liaising with
committee members to set up meetings, arranging complainant contact and
submissions, taking minutes and typing correspondence.

The review discussion paper canvassed opinions on this issue.

Summary of Responses
There were 10 responses to the question: "should the Review Committee receive
secretarial support? If so, who should provìde the administrative support?"
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All ten respondents said that the Act should be amended to ensure secretaríal support
for the Review Committee. However, the responses varied as to who should provide
the secretarial support. Suggestions included the Ombudsman, the Department of
Health and Community Services, the Commissioner or as provided by the Health
Professions Licensing Authority.

The Commissioner argued that the current practice of support being provided by his
Executive Assistant could be seen to compromise the independence of the Review
Committee.

Discussion of the issues
The Steering Committee agreed that the current situation was unacceptable in that it
could lead to perceptions of bias or conflict of interest. Furthermore, the time taken to
provide secretarial support to the review committee could reduce the Commission's
capacity to perform its primary statutory role of complaints resolution.

The Steering Committee supports amendments to the Act to clearly provide for a
secretariat for the Review Committee to be nominated and/or provided for through the
auspices of the Minister. Furthermore the Act should specifically exclude the
Commission from providing secretariat support to the Review Committee.

RECOMMENDATION

61.That the Act be amended to provide designated administrative support and
budget to support the effective operations of the Heview Gommittee.

62. That budget and support for the Review Committee be provided through
consolidated revenue by, or through, the Minister's office.

9.28 SPECIFYING TIME LIMITS TO LODGE A HEVIEW REQUEST

There are currently no time limitations for lodging complaints with the Review
Gommittee.

A number of complaints have been lodged with the Review Commlttee a signifìcant
period after the determination of the Commissioner not to take further action on a
complaint. On one occasion a request was made a year after the relevant
determination.

The review díscussion paper canvassed opinions on whether time lirnits should be
applied.

Summary of Responses
There were 11 responses to the question: "should there be a time limÌt to lodge
complaints with the Review Committee?"

Ten respondents said that the Act shoutd be amended to place a time limit on the
lodging of complaints with the Review Committee. One respondent said there should
be no time limit.
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Ðiscussion on the issues
The Steering Committee considers that the effectiveness of the Act would be enhanced
if a limitation for seeking a review of a complaínt should specifically be imposed within
the statute. However, the Review Committee should have the discretion, in exceptional
circumstances, to extend the time limit, but such extensions should be no moro than a
further 60 days.

The Steering Committee considers it appropriate and in accordance with the principles
of natural justice, to obtige the Commission in its correspondence to specifically inform
the parties to the complaint of review rights and the applicable time limits. ln terms of
any discretion to extend, it is submitted that the Fìeview Committee should not be able
to extond in any cÍrcumstances where a period of six months has lapsed since
notification in writing or the original determination on the complaint,

Ïhe Steering Committee considered that [t was in the spirit of the legislation to provide
an extension of 60 days for a review of a complaint and the Chairperson of the Review
Committee have a discretion to extend this períod in exceptional circumstances but not
beyond six months in total.

9.29 PRovlol¡¡ç RËASoNABLE TrME LtMrrs FoH REVtEw Con¡n¡lr-rre pnocçssEs

The Act does not currently specify time periods in which the Review Committee shoutd
complete its review of a complaint.

The review discussion paper canvassed opinion on whether there should be a time
limit placed on reviews undertaken by the Committee.

a

Summary of Responses
There were 11 responses to this question: "should there be a time timit placed on the
Review Committee to consider complaints under review?"

Eight respondents said that the Act should be amended to place a time timit on the
todging of complaints with the Review Committee. Suggestions for the time limit ranged
from 3 months to 6 months, with options for extension.
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RECOMMENDATIONS

63. That the Act be amended to provide a time limit of S0 days after notification of
a determination on a complaint, for a request for a review of the complaint
process to be lodged with the Review Committee.

64. That the Act be amended to províde the Chairperson of the Review
Committee with the discretion to extend this period, for exceptional
circumstances, but such extension to be no longer than 6 months in total.

65. That the A,ct be amended to oblige the Gommission to advise complainants in
writing of their right to request a review under the Act, and of the applicable
time limits.



Three respondents said it would be inappropriate to impose a time limit due to the
voluntary nature of the Committee and to the variety of complaints put to it.

Discussion on the issues
The Steering Committee considered that a realistic time limit on Review Committee
activities would assist lhe Commission in its efforTs to be efficient and effective,
Although the Steering Committee was sympathetic with the issues involved in imposing
time limits on a busy committee, it believed that the provision of a sitting fee would
assist Committoe members in giving the review timely and adequate attention. The
Steering Committee considered that to encourage closure of complaints any further
extension of time outside the six month provision should be speciflcally approved by
the Minister

9.30 PHOVIÞ]NG.'ABSoLUTE PRIVILEGE,'

Section 95 of the current Act states that an action, claim or demand, either civil or
criminal cannot be made against a person who provides in "good faith" any information
or document for the purpose of a complaint or investigatíon.

However, it is possible that the complainant may still be required to defend a claim that
the provision of intormation was made in good faith.

The review discussion paper canvassed opinions on the granting of absolute privilege

Beview Submissions
There were 11 responses to this question. "Should the Act be amended to provide
"absolute privilege" to any person or camplaÌnt received by the Commission?"

Four respondents said that the Act should be amended to provide "absolute privilege"
to any person or complaint received by the Commission. The Commissioner and tho
Health Professions Licensing Authority provided a rationale for extending privilege as
follows;. complainants who make a complaint in "good faith" should not be afraid of acts of

reprisal against them;. schemes for resolving complaints should be predominate and complaints should
not be discouraged;

' the "good faith" exemption does not prevent the instigation of civil or criminal
proceedings;

. where a legal action for defamation is lodged, the complainant/user must defend
the claim otherwise he/she faces the risk of the defamation claim being proved;
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HECOMMENDATION

66. That the Act be amended to specify that the Review Committee must
complete a review of a complaint within a reasonable time period, and no
later than 6 months from the time the request for review was lodged.

67. Any further extensions of time to complete a review must be specifically
approved by the Minister.



r or run the risk of the defamation action being heard ex parte;
' providers are well protected by the fact there are penafty provisÍons within the Act

to discourage false complaínts;
' the Act encourages users of health, aged and disability services to complain about

the service received, and should provide sutficient protection;
' most health providers are covered by private irlsurance or if public providers, by the

Government, however the user / complainant must personally bear the coêt of
defonding a defamation action (legal aid fundíng does not usuälty extend to such
actions); and

' the tort law reform agenda requires parties to use complaint resolution processes
prior to recourse to legaf action.

The AMA and a provider said "absolute privilege" may not be approprÍate, and that
current provisions protected those making complaints in "good faith;'.

Four respondents wêre wary of extending "absolute privilege" as the issues were
complex' For instance, Department of Health and Community Services said that there
should be some protectíon, but not "absolute privilege", and the Tasmanian Health
Complaints Commission had concerns about possib[þrotecting those making serious
and substantive, but maliciously motivated complaiñts. lntegrãted disAbility Se¡vices
said that this protection rnight hinder sharing of iniormation.

Discussion of the issues
The Steering Committee considered the case for the extension of "absolute privilege"
to be strong, particularly in lhe light of the current national focus on tort law refoim.
There was some concern as to how to deal with vexatious complainants if the words
'absolute privilege' remained in the Act. The Commissioner explained that the Act
dealt with vexatious complainants under section 30 of the Act.

RECOMMENDATION

68. That the Act be amended to provide "absolute privilege" to any person or
complaint received by, or referred to, the Commission.

9.31 SeRvlî'tc DocUMENTS ËLEcTRoNtcALLy

Sectíon 103 of the Act refers to the serving of documentation on a person or
corporation by delivering it in person, by posting it, or by leaving it at the person's usual
or last known place of residence or business.

The question arises as to whether the Commission should have the ability to serve a
document utÍlising electronic media such as facsimile machines or e-mail.

The review discussion paper canvassed opiníons on thís issue.

$ummary of responses
Tl9I" were eight rosponses to this question: "should the Commissioner be given the
ability to serue a document by electronic medíum? lf so, what safeguards need to be
cansidered?"
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Four respondents said that the Act should be amended to allow servíng of documents
by electronic media.

Ono respondent said that safeguards were not yet adequate.

Three respondents said that furlher legal and other advice should be sought in order to
determine whether appropriate confidentialíty requirements could be met.

Discussion on the issues
The Steering Committee considered that the nature and remoteness of much of the
Northern Territory jurísdiction roquired maximising use of every possible legal medium
for serving documents. However, the Committee believes that formal legal advice
should be sought from the Department of Juslice lo ensure that legal, policy and
privacy issues have been covered,

It was unanimously agreed at the Steering Committee meeting in November 2003 that
the Commission formally seek legal opinion on whether documents can be legally
serued uslng electronic media, and, if so, on the nature and type of safeguards which
might be necessary to do so, Legal opinion was subsequently obtained which
confirmed that documents could be legally served using electronic media, the contents
of documents could be protected and the requirements of the Act could be satisfied.

RECOMMENDATIONS

69. The Act be amended to give the Commissioner the ability to serve documents
by electronic media.

9.32 MA]NTAINING cUHRENT STATUS oFTHE Cooe

The Health and Community Sorvices Codo of Rights and Responsibitities confers a
number of rights and responsibilitÍes on users and providers of health, aged and
disability services. However, the rights and responsibilities are not absolute in that the
Code is not currently binding. Accordingly, if users or providers fails to "take
reasonable action in all circumstances to give effect to the Code" the Cornmissioner's
powers are límited to finding a brsach and making recommendations which are not
enforceable.

ln New Zealand, upon finding a breach of the Code, the Commissioner's options may
include furnishing a report and recommendations to the provider, a professional health
body, the Minister for Health, or any other person the Commissioner thinks fit. The
recomrnendations may incorporate a written apology to the consumer, reimbursing the
con$umer, training, implementation and review of systems to prevent future breaches.

Summary of responses
There were g responses to the question: "Should the Code have a binding effect on
users and providers. /f so, should the Aommissioner' be given power to follow up and
monitor any recommendations made as a Õonsequence of a breach of the Aode?u

Three respondents (the Commissioner, the Health Professions Licensing Authority, and
the Seniors Advisory Council TC) said the Code should have a binding efTect on users
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and providers, and that the Commissioner should be given power to follow up and
monitor any recommendations made as a consequence õf a breach of the Code.

The Cornmissioner submitted strongly that the Code should be binding "not only to
ratify the importance of the principles, but to empower the Commission tifoltow up and
monitor breaches to achíeve the overal! aím of the Commission - to improve the
delivery of health, aged and disability seruices in the Territory."

Five respondents said that the code should not be binding. The AMA and a provider
said that the Code was designed to provide a framework and enforcement was
unworkable. The Tasmanian Commission said that binding powers would create a
prosecutorial model.

one respondent said that the code already had a binding effect.

Discussion of the issues
On balance, the Steering Committee considered that the Code should not be made
binding, as its current status was more consistent with the Northern Territory's
recemmendatory complaints model.

It was gonerally recognised and accepted by Steering Committee members that
providers and consumers should give force and effect tó tne spirit and intent of the
Code, that the Code must be recognised by providers and consumers and that all
reasonablo efforts should be made to comply with it.

RECOMMENDAT]ON

70. That provisions relating to the status of lhe Code remain unchanged and that
the Commissioner's powers in relation to the Code also remain uñchanged.

71. That the Act be amended to ensure that, upon approval of the Code by the
Minister, the Code must be recognised by providers and consumers and the
parties must make all reasonable efforts to adhere to the spirit and intent of
the Code.

9.33 NorlËYlNc AND coNSULTtNG wrrH orHER coMpLAtNTs HANDLTNG BoDrEs.

It is possible under both Northern Territory and Commonwealth legislation, that a
person could make a complaint about a nursing home or an aged caie facility to the
C-ommission (Northern Territory) and the Aged Care Complainls Resotution Scherne
(Commonwealth), The legislation at preseni does not allow the Commission to norify
the Commonwealth scheme, or to consult during the assessment process to determinä
who is the most appropriato body to resolve or iñvestigate the complaint.

The Commíssion may need to notífy / consult with other complaints bodies such as the
Aged Care Complaints Resolution Scheme to onsure that:r the most effective option for resolving the complaint is taken;. complainants do not have to shop around to make their complaínts;. duplication of effort and inefficient use of resCIurcos does not occur;
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I complaint organisations are provided with an opportunity to work with each other if

appropriate; and
o an accurate picture is gained of complaints relating to particular issues.

Summary of responses
There ware 12 responses to this question: "should the Commr'ssíon be able to notify /
consult with another complaint handling body sucñ as the Aged Aare Complaints
Resolution Scheme or the Ombudsman, once a complaint has been received?"

All respondents said that the Commission should be able to notify I consult with

another complaint handling body such as the Aged Care Complaints Resolution

Scheme or the Ombudsmãn, oñce a complaint has been received. Respondents

commented that this would facilitate more efficient and effective complaints resolution.

Discussion on the issues
The Steering Committee considered that the failure to provide such a provision was a
flaw in the current Act, and that the oversight should be amended.

RECOMMËNDATION

72. That the Act be amended to enable the Gommission to notify / consult with
other complaint handling bodies, such as the Aged C.are- Çomplaints
Resolution Scheme, the Anti-Discrimination Commission or the Ombudsman,
once a complaint has been received-

9.34 Hernltu¡lc MEDICAL HEGoRDS

The Commission has received a number of complaints relating to the unavailability of a
person's medical records. ln several casesr the problem has occurred because a
doctor has retired from practice or moved interstate, There is currently no process to

allow access, or to ensure that providers of health services are not able to destroy any

records that might be relevant to a particular investigation being undertaken by the

Commission.

The review dlscussion paper canvassed opinion on this issue.

Sumrnary of responses
There were 10 responses to the question: "shauld provisions be íncluded in the Act to

ensure:
. preservation of medica! records should a heatth service provider move outside the

No¡thern Territory ; and
. where medica! records may be relevant to a matter raised in a complaint, the

records are not destroyed without the approvat of the Commissioner".

Eight responses supported ensurirrg consumer acces$ to medical records for a certain

period and arnendments to the Act to allow this, if required.

Three respondents (the Health Professions Licensing Authority, the Department of

Health and Community Services and lntegrated disAbility Action indicated that any
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amendmênts in this area should take into account requirements under the Northern
Territory lnformation Act or other existÍng relevant fegislation.

ïhe Tasmanian commíssion supported approaches to ensure access.

The AMA and a provider said that no changes were necessary due to existing
requirements. The provÎder saÍd that any further regutation required should be
addressed through broader tort law reform.

Discussion on the issues
At the February 2004 meeting of the Steering Committee it was unanimously agreed
that provisions should be includod to preserve medical records.
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73. That the Act be amended to ensure:o prêservation of medical records should a health service provider move
outside the Nofthern Territory ;. that where medical records rnay be relevant to a matter raised in a complaint,
the records are not destroyed without the approval of the Commissioner.



1O FUNDING IMPLICATIONS

There are a number of recommendations that have resourcing implications attached to
them. This section will highlight those recommendations and provide some indication
of what the resourcing and funding implications might be.

There are three areas where additional resources are required as a result of the
recommendations. These are:
. improved education, access and awareness activities by the Commission

th roughout the Territory;
. improvod administrative arrangements; and
. expansion of jurisdictÍon and services.

The Steering Committee is adamant that recommendations with resourcing
implicatíons should only be approved if adequate funding is going to be provided by NT
Government to ensure they are effectively implemented,

10.1 lMpRovED Eoucnt¡oru, Access AND AwARËNESs

The recommendations and associated resourcing implications that relate to this area
are as follows:

That sufficient budget be made available for the preparation of
materíals about the Code in appropriate formats and media, and
that the Code be regularly printed and dìstributed across fhe NT. ln
addition, access and awareness vrsits relatíng to the Code be
undertaken annually to all major NT centres and to prescrihed
províders (RECOMMENÐATION 4).

AND
That adequate resourees and funding he provided to ensure that
the Commissioner can address ffie broader promotional and
sysfem ímprovement functions and roles as required under the
current Act (BECOMMENDATION 9).

AND
That the Act be amended to empower the Commission to work wíth
professr'onal associations of unregístered providers to lmplement
approprÌate complaints handllng mechanisms
(RECOMMENDATTON 15)

ANÐ
That the Act be amended to requìre that Protessíonal Associations
work with their members to implement appropriate internal
complaints handlÍng mechanÍsms (REÇOMMENDÃTION 16).

AND
That the Commíssion be provided with adequate fundíng and
resources to develop and implement an appropriate community
strategy, distribute a comprehensìve and culturally appropriate
range of promotíonal materials, and to undertake adequate ongoing
awareness raising activities FECOMMENDATION 23)
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10.'l.I Activities to be undertaken

The above recommendations all require the Commission to become more actlve and
effective in;
. conducting appropriate accoss and awareness activities;r educating the public about their rights and responsibilities; and. educating the pubtic about the Commission.

ln addÍtion, the Commission is empowered to work with professional associations and
providers (registered and unregistered) to implement approprÍate complaints handling
mechanisms.

The Commission would need to be provided with an additional dedicated resource in
grder to implement these rCIcommendations. This position, to be titled Education
offícer (A06), would be required to undeÊake the foilowing activities:. roview, develop and distribute appropriate material such as brochures, pamphlets,

etc and update and maintain the web sÍte in order to promote:
- the Commission; and
- the Code;

r undortake access and awareness visits to all major centres, targeted communities
and prescribed providers;

' develop culturally appropriate rnaterials to promote the role of the Commission and
the rights and responsibilities under the Gode; and. facilitate the introduction of "best practice' complaints handling mechanisms with
professional assocíations and providers (registered and unregistered).

10.1.2 Funding requirements

The additional funds required
recommendatíons is estimated to be:. Education Officer (A06)
. PLUS on-costs of 50%

by the Commission to implement these

$57,000
$28,000

Total: $85,000

The figure of 50% on-cost has been identified to take into account the foltowing
requirements as identified in the body of the report:. the number and location of visitable servÍceslr the costs associated with vísits to remote communities;. development and printing of brochures and pamphlets; andr providing the rnaterials in appropriate formats and media, ie. for radio, television,

video, newspaper, etc

1O.2 IMPROVED ADMINISTRATIVË ARRNTCEN¡ENTS FOR REVIEW CON¡N¡ITTEC

The recommendations and associated resourcing implications that relate to this area
are as follows:

That the Act be arnended to require that each Review committee
member, who is not a government employee, receive an agreed
sitting fee, with all travel and other disbursements met, subject to
guidelines issued by the Minister (HECOMMENDATION 60).

AND
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That the Act be amended to provide designated admÍnistrative
support and budget to support the effective operations of the
Review Com¡nittee (RECOMMENDATION 61 ).

AND
That lhe budget and support for the Review Comrnittee be provided
through consolidated revenu€ by, or through, the Minister's office
(RECOMMENDATTON 62).

10.2.1 Sitting fees

There are no hard and fast rules in relation to what should be paid in relation to sitting
fees. Howover the estimate is based on $70.00 (equivafent to an AO7] per hour.

Given that lhere are four permanent members who are not NT public servants, the
meeting last around four hours and there are four meetings each year, the total funds
required to pay sitting fees is estimated at $4,500.

All meetings are held in Dan¡vín and four of the five members reside there. One
member resides in Alice Springs and to date there has not been a need for her to travel
to Dann¡in. However, on the odd chance that this may be required once a year, funds
required for travel and accomrnodation are estimated at $200.

The additional funds that the Minister would need to make available for the purposes of
paying members sitting fees etc is estimated as:
o Sittirrg fees $4,s00. Travel, accommodation, etc $ZA-p

Total: $5,200

1 O.2.2 Administrative Support

The administrative support currently provided to the Review Committee consists of:
. receiving and acknowledging requests for review;
. advising Committee members of the need for a review;
. organ¡sing, in consultation with the Chairperson, rneetings of the Fleview

Committee;
r taking minutes of the meetings; and
o preparing correspondence for the signature of fhe Chairperson

Up until the end of the 2002103 financial yoar, there had been eighl requests for a
review and some of these reviews required more than one meeting. Based on current
numbers, it is not líkely that the Review Committee would rneet rnore than three or four
times a year.

Should the jurisdiction of the Commission be expanded, as per the recommendations
in this report, then it is envisaged that the number of requests for a review would
increase. lt ìs difficult to determlne to what extent.

The time and funding required to provide administrative support to the Beview
Committee is estimated to be:
. Number of hours/meetíng 7
. Number of meetings per year 4
. Hourly rate (at AO4 level) $45

Total Cost: $1,300
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I0.2.3 Total fundíng

It is estimated that total additional funds required to improve the administrative
arrângements for the Review Committee is:
. S¡tting fees, etc $s,200. Administrative support $1,300

Total: $6,500

10.3 ËXPANSION OFJURISÐICTION AND SERV]CË

The recommendations and associated resourcing implications that retate to this area
are as follows:

10.3.1 That the definition of community services be expanded to include most
major categories of community services with the exception of child
protection services and that community services be defined in the
regulations as provided for in Appendix 11.6 (RECOMMENDATION 7).

10.3.1.1 Expanded definition of Community Services

The addítional services that would come under the jurisdiction of the Commission
should this recommendation be approved are
. Personal and social support servíces: eg information advice and referral,

individual and family support, independent and community living support,
domiciliary support, employment services specifically for people with a disability.. Child care and pre-schools services: ie provision of care by persons other than
parents under the supervision of a paid coordinator in a group setting or another
home; eg centre -based day care, family day-care, occasional child care, before
and after school hours care, vacation care, pre-schools.

r Flesidential care and accommodation support services: ie services which assist
people who are disadvantaged to access suitable housÍng and accommodation,
crisis accommodation, or special purpose accommodation.. Financial and material assistance services: ie services that are designed to
enhance personalfunctioning and to facilitate access to community services
through the provision of emergency, or immediate financial assistance and material
goods, and transpot't. For example, financial assistance, provision of equipmenl or
goods during crises or disaster, Taxi Subsidy Scheme.

r Policy or service development support services: ie services which aim to
articulate and promote improved social policÍes and practices eg development of
public policy subrnissions, training, volunteer development, etc.

Ïhe followlng servÍces are specifically excluded from the deTinition of community
seryices;
. Baby sitting;

' Long term housing assistance such as public housing;
' lncome support services such as social security, pensions, benefits and rental

assistance;
' Services which provide protection from physical, sexual or emotional harm or

physical neglect through statutory intervention;
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I Concession refief activitíes including concessions on taxation, transport (not
including the Taxi Subsidy Scheme), water and energy, municipal rates etc;
Training, vocational rehabititation and employment services which assist people
who are dÍsadvantaged in the labour market by providing training, job search skills,
help in finding work, and rehabilitation. Employment seruices specifically for people
with a disability are not excluded;
Services involving correctional or rehabilitative supervision and protection of public
safety through corrective arrangements and advice to courts and parole boards.

10.3.1.2 Funding

The Commission would therefore need to be funded in order to take on this expanded
jurisdiction.

Services Already Funded
There are however a number of organisations which already handle complaints relating
to some of these additional service, namely:
. NT Employee Assistance Scheme (EAS) regarding complaints associated with

the Supported Accommodation Assistance Program (SAAP); and

' Office of the Ombudsman regarding administrative complaints associated with all
community service functions undertaken by the Department of Health and
Community Services (DHCS), in particular actívities such as:
- Pensioner Concession Scheme;
- Patients Assistance Travel;
- Adoptions and substitute Care;
- Child and Family Protective Services; and
- Family and Children's Seruices.

Funding Requirements
An estimate of the funds expended on these services by EAS and the Offico of the
Ombudsman and an estimate to fund the remaining services currently unfunded are:

¡) EAS $3,000
EAS advised that for the calendar year 2003 they received 9 complaints in total of
which 7 were resolved over the phone and 2 required mediation. The estimated
time taken in relation to lhese complaints was as follows:
. Resolved over the phone 10 hours
. Mediated 11 hours

As the hourly rate for the EAS service is costed at $127, the total costs of providing
the SAAP complaint handling seruice for a perîod of 12 months is estimated to be
$2,700 ($lSO x21 = $2,730).

i¡) Ombudsman $Nil. During the financial year 2t0AO3 the Office of the Ombudsman received 11

Enquiries and 28 complaints associated with Community Services activities. Of the
28 complaints, the vast rnajority wore associated with child and lamily protection
services and fostering which will remain the responsibility of the Ornbudsman. ln
addition, a rnajor proportion of the child prolection complaints were resource
intensive requiring lengthy formal investigations.

Review of the
NT Health and Community Services Complaints Aêt {1998) 2003

140



On the basis of Ìhe number and complexity of the Ombudsman's workload that
would be transferred to the Commission due to the expansion of the definition for
community services, there is no justification to identify and transfer any funds.

ln addition, the workload for the Ombudsman's Office in the past two years has
increased by approximately 30%and the trend appears to be contínuing in the
current financial year. This means that the Ombudsman's resources are being
stretched by the existing workload and there is no capacity to transfer resources to
the Çommission.

The other poínt to note is that the Commission already receives significant
unfunded resources from the Ornbudsman, as ä result of co-location, and it would
be a contradiction to transfer resources in such circumstances.

¡i¡) Unfunded $ervices 990,000
ln addition, there will be a need to provide funding to allow for the acceptance and
resolution of complaints relating to those community services not covered or funded
by either the EAS or the ombudsman. These services would incrude:r Patients Assistance Travel;
. Pensioner Concession Scheme;
. Personaland social suppor-t services,
. Child care and pre-schools services;. Residential care and accommodation support services; and. Financial and material assistance services.

There is no way of anticipating or estimating what the workload associated with
complaints about these services might be. Anecdotal evidence would tend to
suggest that this is an untapped aroa and once the community is made aware of
the provision of this service, [t will generate a large number of inquÍries.

Because it is difficult to estimate the workload associated with complaints from
these services it has been assumed that, at the very least, the workload would be
enough to occupy the time of a Senior lnvestigation Officer at the AO7 level.

Assuming that at least another 150 enquiries and complaints woutd be generated
from the expanded jurlsdiction, at least 12Q ol these would need to be resolved at
the enquiry or assessment stage. This workload would also justify an additional
Assessment Officer (AO4) posÍtion.

As the annual salary of an AO7 is $64,000, the estimated expenditure for the
Commission to provide these services ís:
r Snr lnvestigation Officer (AO7) $64,000c Assessment Officer {AOa) $48,000. PLUS on'costs of 2Q% $21,000

Total: $128,000

iv) Total Funding
The total estimated additional funds required by the Commission to handle
complaints associated with the expansion of its jurisdiction is:r Transferred from EAS 99,000. Transferred from Ombudsman $ruil. Additionalappropriation $128.000

Total: $131,000
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10.3.2 That the Act be amended to trial, for a period of three years, the
establishment of either an independent community visitor scheme or an
advocacy service or a combination of both, and that such a service be
adequately resourced and funded, admínistered by the Commission, and
delivered independently through appropriately funded community based
organisations (RECOMMENDATTONS 17,19 A 19)

10.3.2.1 Commission Requirements

There will be a requiroment for a position of Director Advocacy (AOS) to organise and
coordinate the Community Visitor and or Advocacy Seruice on a Territory-wide basis.
The responsibilities of this position would include:. contracting appropriate service providers;
o rnonitoring the delivery of the Visitor/Advocacy services by the independent

providers;
o managing the selection of Advocate/Community Visitors;. preparing protocols for use by service providers; and
o coordinating the delivery of training and support to the selected Advocate/1/isitors.

ln addition to the Director there will be a need to have a position (possibly A06)
responsible for assisting the Director and in particular being responsible for:. the development and monitoring of protocols; andr the selectlon, training and support of Advocates.

The estimated funds required by the Commission to irnplement this recommendation
are:

" Director of Advocacy (AOB) $69,000. Advocacy Officer (A06) g5g,000
. PLUS on-cost of 50% $69.000

Total: $190,000

The figure of 50% on-cost has been identified to take into account the following
requirements as identified in the body of the report:r the number and focation of visitable se¡vices;
r the costs assocíated with visits to remote communiÌies; and. development and printing of protocols, contracts brochures and other resource

materials to be used by the service providers.

1 0.3.2.2 Non-government Requirements

There are currently a number of community organisations which are funded to provide
advocacy services and it is envisaged that all these resources would be pooled and a
contract developed and tendered for organisations to express their interest in providing
such services. The servÍces would then be contracted out across the Territory with lhe
Commission being responsible for coordinating and monitoring the provision of the
services.

It would be the responsibility of the Director of Advocacy to initially give priorÍty to
negotiating with both the NT and Commonwealth governments to obtain appropriate
fundÍng for this purpose. Should funding not be forthcoming, within a period of 18
months after the Director has been employed, then the establishment of such an
AdvocacvA/isitor Seruice would not be viable and the initiative would lapse
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1 0.4 Oven¡ll Furuur,lc llr¡lpl-lcnlo¡ts

10.4.1 To lmplement the Recommendations

There are a number of recommendations throughout the report where the Steoring
Committee has highlighted, if they are to be implemented, need additional funding.
The cost of implernenting these recommendations has been estimated above and can
be summarised as follows:

ln relation to the requirement for an additional 9412,500:r $3,000 would be transferred to the Commission from EAS;. $219,500 would need to be provided as additional ongoing appropriation ($Zt 3,000
to the Commission and $6,500 to another agency);. $190,000 would need to be allocated to the Cornmission, in the first instance, for a
three year period.

10.4,2 Consequential Funding Hequirements

lmplementation of the above recommendations will resutt in the Commission employing
an additional five staff members:
r Education Officer (A06);
r Senior lnvestigation Officor (AO7);
r Assessmont Officer (AO4);
. Director of Advocacy (AOB); and
. Advocacy Officer (A06).

The current accommodation where the Commission and Office of the Ombudsman are
co-located does not have any more room for expansion. Additional office

Areas Flec Funds Comments
Education, Access and
Awareness

4, 9, 15,
16,23

$85,000 Funding needs to be provided as
an additional ongoing allocation.

Review Committee 59, 60,
61

$6,500 ïhis additionalfunding would be
provided through consolidated
revenue by the Minister to who-
ever provides the admin support.

Expansion of jurisdiction
. Definition of

Community Seruices
. Advocacy/1/isitor

service

7, 17
$131,000

$190,ooo

Of the $131 ,000, $3,000
transferred from other agencies
and $128,000 as an additionat
ongoing allocation.

The $190,000 needs to be
provided on a trial basis for three
years.

Additionalfunding wilt need to be
negotiated with both NT and
C/wealth to provide grants to non-
gove rn ment organisations

Total: $412,500

would
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therefore need to be made available to house these addilional staff members or
relocate other staff members. The cost of leasing and fitting out such accommodation
for these purposes would also need to be funded to allow for the implementation of
these recommendations.

lndicative costs for re-locating staff to a new location, based on estimates provided by
NT Property Management in March 2002, are:
. $2,000 per head if moving ínto currently leased prernises; or
. $3,000 per head if the premises have not been leased by the NT Government.

Costs of locating at least five personnel to one premise could therefore range between
$10,000 and 15,000. lt should be noted however that theso estimates do not include:
. leasing cost per 17m2 per person; and
. fit out costs associated with paftition walle, electrical and air conditioning

modifications, reception counters (if applicable), furniture, oquipment and tollet
facilities.

A realistic estimate of cost can only be determined when a floor plan of the required
office space has been designed.
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RECOMMENDATION

74. That additional funding in the amount of $412,500 be made available to assist
with the implementation of the recommendation associated with the review of
lhe Health and Community Services Complaints Ácf and that this $412,500 be
made available as follows:

r $3,00O being transferred to the Commission from the EAS.
. $213,000 being provided direct to the Commission as additional ongoing

appropriation
. $6,500 being provided to another agency (as determined by the Minister) as

additional ongoing funding
r $190,00 being allocated to the Commission, in the first instance, for a three

year trial period.

75. That the implementation of the Community Visitor and or Advocacy Service
lapse if, after the first 18 months of the Director Advocacy Services being
employed, adequate funding has not been negotiated for this purpose with
both the NT and Commonwealth Governments.

76. That, in addition to the NT and Commonwealth funding in recommendation
75, funding allocated to non-government organisations currently providing
visitor/advocacy services to the community services sector (not including the
NT MenÌal Health Visitor Scheme) be pooled togelher with the funds provided
by the NT and Commonwealth.

77-That tenders be called from the non-government sector to provide a
Community Visitor and/or Advocacy Service throughout the Territory and that
the funding provided as a result of recommendations 75 and 76 be used for
this purpose.



78. That adequate funding (amount still to be calcu ated) w il be provid
one-off basis to

ed on aocate at least five person nel I n new or a ready leasedprem se$. This funding to al OW for
a

t
a

Fle-location costs;
Leasing cost per lTmz per person; and
Fit out costs associated with partition walls, electrical and air conditioningmodifications, reception couniers (if applicáule), iurniture, equipment anotoilet facilities.
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11 APPENDICES

11.1 TEN¡VIS OF HEFEBENCE

Review of the Heatth and community seryices complaints Act (1998)

The Minister for Health and Community Serviçes, the Honourable Jane Aagaard MLA,

has initiated a review of the Høalth and community services Gomplarnfs .Acf in

accordance with section 106 of the Act.

Background

The Health and community seruices complaìnts .Acf commenced on 1 July 1998'

pursuant to section 1o6 of íne R.t "the Minister musl causê a review and report to be

made on the operation of the Act as soon as practicabte after the expiration of 2 years

after the commencement of this Act and thereafter at interr,¡als not longer than 5 years".

The Minister has asked the commissioner for Health and community services

Complaínts to undertake the review with the assistance of the Department of Health

and Community Services.

Steering Committee

A steering committee has been established to undertake the review and produce a

report unð.o*prises representatives of the following departments / organisations:

. Vicki O'Halloran, Somerville Cornmunity Services (Chairperson);

. Health and Community Services Complaints Commissioner or delegate;

. Executive Director, Royal Darwin Hospital, Department of Health and Comniunity

Services;
. Department of Health and Community Services, CEO's delegate;

. Health professions Licensing Authority / Professional Registration Boards delegate;

. Top End Division of General Practitioners delegate;
r lnt€grated disAbility Action delegate;
. Daruvin Community Legal Service delegate;and
. Aboriginal Medicai Service Alliance'of the Northern Territory delegate.

Scope of the Review

Tl¡e Heatth and Community Services Complaínfs Ácf has been referred for review and

report on:
a) an examination of the effects and operation of the Act since commencement;

bi comparison between the operation of the Act and simitar legislation in other

jurisdictions;
c) the effectiveness of the current model;
di the appropriateness of existing practices and procedures in the Act; and

*i the need to introduce ameñdments to further Írnprove the effectiveness and

efficiency of the legislation and to enhance its workability to ensure it is relevant to

the current and future needs of the Territory.
f) A report should be made to the Minister on or before 31 December 2003'

JÁNF AAGAARD
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11-2 cooe op Hentrn n¡¡o con¡¡uuNrry RrcHTs n¡¡o RrspoNsrgrLlnEs

lNTRoDUcnoN To tHe Con¡n¿lsstoN

Ïhe Heatth and Community Services Complaints Commission came into operatÍon on1 July 1998, under lhe Heatth and CommunÌty Seiices Complaints Actjggg. TheComrnission's role is to receive and respond to complaints about the delivery of healthand community services in the Northern Territory. ihe overall aim of the CommÍssion
is to improve the defivory of hearth and communiiy services.

Health and community. service providers are defined within the legÍslatíon to includeanyone providing or.claiming to provide any sort of health, 
"g*O- 

care or disabilityservÍce, whether public or private.' The definition is very broad.* For ãxãmpte, healthservice providers aro not only hospítals, doctors, nurses änd Aboriginal health workers,but include health professionals, such as physiotherapísts and deñtal praciitìoners andalternative health providers such as homeopãths and naturopaths. A provider may bean e.mployer' an employee or a volunteer. A user is a person who soeks, usos orreceives a health or a community service.

A rnore detailed explanation of the se¡vices covered by the Act can be found in theHealth and communíty seruicas compraints Regutatioiá,

l¡¡tnooucloN To rne Cooe

The code confers a number of rights and responsibilities on all users and providers ofhealth and community servicet in the Northern Teritory. rhe 'iignts 
andresponsibilities set out ín the Code are not absolute. The obligátion imposed on usersand providers is to take reasonable action in all circumstanões to giüe effect to theCode.

Wh,en a complaint is made, the Commission will consider the reasonableness of theaction laken by the provider, in light of the circumstances. The circumstances in aparticular case may include the uslrs state of health or well-being and any resource
constraints operating at the time.

The Code does not override duties, whích are set out in Territory or Commonweatth
legislation.

PRr¡¡clple 1: Sta¡¡oanps or SeRvrce

1) Users have a right to:
a) timely access to care and treatment whích is provided with reasonable skÍll and

care'-;
b) care and treatment which maÍntains-their personal privacy and dignity;c) care and treatment free from intimídation, ro*r"¡ån, f'arassmeñt, éxpbitation,

abuse or assault;
d) care and treatment that takes ínto account their cultural or ethníc background;e) providers who seek assistance and information on matters outside their area of

expertise or gualification;
f) seryices provided in accordance with ethical and professional standards, andrelevant legislation;

'" Reasonable skill and care refers to the generally accepted standard of health or community service delivery.
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g) services which are physically accessible and appropriate to the needs arising

from an impairment or disability; and
h) services provided without disärimination, as set out in relevant Torritory and

Commonwealth legislation'

PntHC¡plr 2: COtr¡tr¡u¡¡lcATlON AND THE PROvtstO¡¡oF INFORMATIoN
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1. Providers have a responslbility to:
a, provide accurate and up io date information responsive to the LISer's needs and

concerns, which promotes health and well-being;
b. explain the user's care, treatment and condition in a culturally sensitive manner,

and in a lànguage ãnd format they can understand. This includes the

responsibility tõ mãt<e all reasonable efforts to access a trained interpreter;

c. answer questions honestly and accurately;
d. provide information aboui other services, and as appropriate, how to access

these services;
e. provide prornpi and appropriate referrals to other services, including referral for

the purpose of seeking a second opinion; and

f. prouiC" the uier w¡th ä written verbion or summary of information, if requested'

2) Users have a responsibility, to the best of their ability, to:' a) provide accuiate and'timely inforrnation, about their past care and trealment

and issues affecting their condition; and
b) inform the providei of issues that might interfere with participation in care or

treatment recommended by the provider.

PHINC|PLE 3: DECIS¡OÌ¡ Mnrt¡¡c

1) Subject to any legat duties imposed on providers, users have a right to:

a) mafe informe? choices and give informed consent to care and treatment;

b) seek a second oPinion;
ci refuse care and ireatment, against the advice of a provider;

di withdraw their consent to care and treatment, which includes the right to

discontinue lreaiment at any time, against the advice of a provider;

e) make an informed decisiôn aboul body parts or substances romoved or

obtained during a health procedure. This includes the right to consent or rofuse

consent to theitorage, preservation or use of these body parts or substances'

2) ln non-emergency situations, providers have a responsibility to seek informed

consent from users before providing caro and treatment by:

a) seeking consent speciiic to thê care and treatment proposed, rather than a
generalised consentl

b) ãiscussing the material risks, complications or outcomes associated with each

care or treatment option;
c) ensuring the user únderstands the mâterial risks, complications or outcomes of

choosing or refusing a care or treatrnent optlon;
d) where rõlevant, explaining the legal duties imposed on providers which prevent

users from refusinö a type of caie or treatrnent, such as those imposed by the

Mental Heatth and Betated Services,Act and the Nofif/able Diseases Act;

e) providing users with appropriate opportunities to consider their options before

making a decision;
f) informing users they can change their decision if lhey wish;
g) accepting the user's decision; and



h) documenting the user's consent, including the issues discussed and the
information provided to the user in reaching tÉis decision.

3) Providers havo a r¡ght to treat without the user's consent where:
a) treatment is provided in a life threatening em€rgency or to remove the threat ofpermanent disability and it is impossible to obtain the consent of the user or the

usêr's personal representative; or
b) treatment is authorlsed or required under Territory or Commonwealth

legislation.

4l Where a provider reasonably.considers that a user has diminished capacity to
consent, the user still has a right to give informed consent to a level appropriate to
their capacity.

5) Where a provider considers a user lacks the capacity to give informed consent, aprovider must, except under specific legal circumstàrrceõ, seek consent from aperson who has obtained that legat capacity under the Adult Guardianship Act or
other relevant legislation.

, Pnln¡clptr 4,. penso¡¡nl lrupoRn¡anor.¡

1) Users have a right to information about their health, care and treatment. However,
they do not have an automatic right of access to thelr care or treatment records.

2) Providers may prevent users from accessing their records where:
a) legislative provisions restrict the right toãccess information; orb) the provider has reasonable grounds to consider access to the information

would be prejudicial to the user's physical or mental health.

3) Providers have a responsibility to protect the confidentiality and privacy of users by:a) ensuring that the user's information held by them is not made available to a
third party unfess:
. the user gives written authorisation for the release;. subjoct to subpoena or pursuant to legislation; orr it is esse.ntial to the provision of good care and treatment and the provider

obtains the user's consent. This may take the forrn of consent to share
information belween a treating team.

b) províding appropriate surroundíngs to enabfe confidentiat consultations and
discussions to take place;

c) having policìes and procedures in place, including policies relating to the
storage of information, and ensuring all staff are aware of these;d) cornmunicating with the user and other providers involved in their care and
treatment in an appropriate manner and environment.

PnINcIpLe 5: THe RcLarloNsHIP EETWEEN UsrR ¡¡To PRovIoçR

1) Both users and providsrs have a rosponsibilily to treat each other with respect and
consideration

2) ProvÍders have a responsibility to:
a) make clear the standards of bohaviour and language acceptable in the

relationship betwoen user and provider;

Review of the
NT Health and Community Services Complaints Act (1999) p00J

I

149



b) make clear the circumstances under which they will restrict or withdraw the

services they Provide;
c) advise u""rå'if and why they are unable to provide a service the user has

requested; and
d) subject to those responsibilities regarding. emergency treatment,. remove' or

seek the removal of any person whose behaviour is considered dangerous to

the provider or service users'

g) Users have a responsibility to ensure they do not endanger or deliberately put the

safety of the prouider or oiher service usérs at risk. This responsibility is extended

to the use¡s tamìV ***bers, friends, carers and advocates in their interactions

with the provider.

4) Providers have a right to be able to provide care and treatment free from

intimidation, coercion,-harasSment, exploitation, abuse and assault'

PRtNctPLE 6: ll'¡VOlvennENT oF FnMtLv, FRtÉNns, GAREFS AND ADVOCATES

1) Users have a right to:' a) involve theiifamily, f riends, carer or advocate in their care and treatment;

bi withhold ¡nformation from family members, friends and carers on their care and

treatment, or request the provider do so;

c) seek help from an advocate if required'

2) Providers have a responsibility to:
a) respect the role fämi¡u *"mb"r=, friends, carers,and advocates may have in the

user,s care and treatment, and the user's right to withhold information from

them; and
b) recognise the carer's knowledge of the. user and of the impact care and

treatment options may have on the user's health and well'being'

PRlNctpLE 7: RESEARCH, ExReRlmeNTS AND TEACHING EXEHC¡SES

1) Providors have a responsibility to:
a) inform users if thä care oitreatment offered to them is oxperimental or part of a

teaching or research exercise, of its functions and aims, and of their avenues

for comPlaint;
b) inform u**r='they can withdraw from the research, experiment or teaching

exercise at anY stage; and
c) accept the usb/s iefusal to take part in research, experiments and teaching

exercises.

PRI¡¡ctplr 8: Con¡ptnl¡¡rs AND FeroeRcr

1) Providers have a responsibility to:' a) provÍde a mechanism for úsers to give feedback or make cornplaints about their

care and treatment;
b) inform users of the complaint process and of how to make a complaint;

"Í ensure that comptaints are dealt with in an open, fair, effective and prompt

manner, and without reprisal or penalty; and
d) provide users with infoimation about external complaint resolution mechanisms

and advocates.
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2) Users and providers have a responsibil¡ty to be fair, truthful and accurate whenrnaking or responding to a complaint.

Co¡lmcrtruG THE Comn¡lsstol..l

Service users who beliove their rights have been breached are encouraged to talk orwrite to. the person or organisation who has provided thã service. Complaints may alsobe made directly to the Commission.
The Commission can be contacted at

The Health and Community
Services Complaints Commission
GPO Box 1844
DARWIN NT O81O

Facsimíle: (08) B9g9 lgAB
Free call: 1800 806 gg0.
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11.3 LlSr Or SUe[Ã ISS¡ONS TO THË REVIÊW

Respondent Details

Bethia Wilson
Commissioner
Health Services Commissioner
30th floor, 570 Bourke Street
MELBOURN vtc
Jennifer Prince
Under Treasurer
NT Treasury
GPO Box 1974
DARWIN NT O8O1

email

Dr David Welch
stuart Park surgery and Ðarwin After Hours Medical service

1/SWestraliaStreet
STUARTPARK NT O82O

Deb Hall
Advocate
Aged & DisabilitY Flights Tearn
DCLS
GPO Box 31 80
DARWI NT 0801 email

Deafness
Shop 14

Association of NT

Casuarlna Plaza
CASUARINA NT 0810 ¡a

Ms B Gray
I Rounsevell Street
ALICE S RINGS NT O87O o inal ived Minister

Dr David elch
Stuart Park Surgery and

Dan¡vin After Hours Medical
1/SWestraliaStreet
STUART P NT 0820 ofl received Minister

Petros Markou
East Point DaY SurgerY Centre
PO Box 1000
P RAP NT O8O4

Ro Thompson
Director Office of Senior Territorians,

Emailof Seniors Councll e Chief Minister

Carolyn Wilson
Director
HPLA
GPO Box
DAFWIN NT Og01 (Submission on behalf of all Prof Boards except Medical

Colin Hardaker
Seniors Advisory Council to the Chief Minister
TENNANTCREFK NT 0860

on forwarded Ro Thom Director

Service

No Date

1 21lO7lO3

1 4/08/032

25/08/033

26/08/034

2Bl08/035

29/08/036

29/08/037

I 29/08/03

I 29/08/03

10 29/08103

01/09/0311

Office of Senior
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12 01/09/03

13 02/o9/03
14 05/09/03

15 09/09/03

16 09/09/03

'17 09/09/03

1B /09/0311

19 1209/03

20 1 1/9/03

21 17109/03

22 19/09/03

23 19/09/03

24 19/0s/03

Territorians
Robyn Hopcroft
Director of Health Complaints
Health Comptaínts Unit
GPO Box 960K

lntegrated disAbility Acrion
PO Box 645

HOBART ÏASMANIA em
Vicki em
Mary Johnson
President

NIGHTCLIFF NT 081 4 emat
Jean Young-Smith
3/2 Darler Court
LEANYER NT 0812
Naomi Brennan
Fluby Gaea Centre
PO Box 42QBZ,
Casuarina
NT 42081 Via emai
NTCOSS
PO Box 1128

iff 0824
Flobyn Cah
Executive Director
Australian Medical Association (NT)
PO Box 41046

Admin. Branch Manager
Central AustralÍan Aboriginal Congress
PO Box 1 604

CASUARINA NT 0811
Wayne Gorst

AL]CE SPR]NGS NT 0871 Emaíl
MiwatjAboriginal C
Çh PO Box 519
NHULUNBUY
Kez Hail
Danila Dilba
PO Box
DARWIN NT O8O
Review Committee

orporation, Miwatj LegalAid Service, CWA, Nhulunbuy

Health and Communíty Services Complaints Act
GPO Box 1344
DARWI NT 0801
Robert new
CEO
Department of Heatth and Community Services
PO Box 40596
CASUARINA NT 0801
Peter Boyce
Health and community servÍces complaÍnts commissioner
GPO Box'1344
DARWIN NT OSO 1
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11.4 CUSTOMER SATISFACTION SURVEY$

since the 2001/2002 Financial Year, the commission has sought feedback frorn

providers and complainants as- to their satisfaction with the complaints process'

Customer SatisfactioÀ Survey forms are usually sent to both complainants and

providers after the complaint process is complete'

ln 200112002, a total of 42 customer satisfaction surveys were returned, 26 from

f roviders and ZO iiom complainants. 163 files wefe closed during the year'

ln 2002J2003 a total of 70 Customer Satisfaction Surveys were returned' 38 from

þroviders and 32 from complainants. 108 files were closed during the year'

Satisfaction with Cpmplaint Oulcomes.

The first section of the survey seeks to measure the level of satisfaction with the

outcome of a comPlaint.

Of tho prov¡der responses:

o 2OO1I20O2 4"/owere not satisfied, 507o were satisfied, 46% were very satisïied

¡ 2002t2003 8% were not satÌsfied, 54% were satisfied, 38% were very satisfied

Of the comPlainant resPonses:

. 2OO1l20Q2 AÍ%were not satisf¡ed, 45olo wêrÊ satisfied, 10% were very satisfied

¡ 2OO2l2OOg l"lowere not satisfied, 33% were satisfied, 20% were very satisfied

The fotlowing Graphs depict the provider and complainant outcome satisfaction over

a period of two financial Years.
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Table 1: Provider outcome satisfaction
satisfaction

Table 2: ComPlainant outcome

Providers and complainants were asl(ed how clear were the reasOns g¡Ven for the

cornp¡aint outcome.

Of the provider responses:

t 2001t2002 0% indicated not clear, 54o/o çlear,4["/"very c¡ear.

. 2OO212003 5% indicated not clear, 607o clear, 35% very clear'
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Of the complainant responses:

t 2aQ1/2002 2s % indicated not clear, 7oo/o çlear, s% very clear.
' 2o02/2003 20% indicated not clear, 7oo/o clear,10% very clear.

The second section oJ lhe-survey seeks to measure satísfaction with the complaintsprocess (ie the handting of the complaint by the commíssion.)

Overall, Provider satisfaction with complaint process was:

t 2oo1/2002 not satisfied (0%), satisfied (45"/o), very satisfied (54%)t 200212003 not satisfied (4%), satisfied (48%), very satisfieo i+ey"i

overall, complainant satisfaction with the complaint process was:

e 2oa1/2002 not satisfied (80%), satisfied (gs%), very satisfied (os%).t 2002/2003 not satisfied (gz%), satisfied (sza/"),very satisfÍeo issz"j.

The following Graphs.depict the provider and complainant process satisfaction over aperiod of two financial years.
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Provi der satìstactíon : Complaint process
Complaint Process

Complai n ant sati sf actìo n :

The survey includes a number of questions relating to key elements of the complaints
handling process.

Providers found they could contact Çommission staff:o 200112002 not easily (0%), easity (S4%), very easity (46%).¡ 2AO24200B nor easity (0%), easity (62%), very easily iee7,i.

complaìnants found they could cantact commission staff:o 20O1/2002 nor easily (jS%), easity (40%), very easily (45%)e 2QO2/2003 not easily (13o/o), easily (47%),very easily iqO,/,)

Providers found that the commíssion responded to letters and phone calls:t 200112002 not promprty (0%), prompfly (1fyo),very promptiy (a6%). 2OO2/2003 not promptfy (6%), promptty (59%i, vBry prompt (41"/;)'

complainants found that the cammission responded to letters andphone calls:

HzO1',UOz ¡ 200?J03
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| 2Qo1t2002 not promptly (15%), promptty (35%), v€ry promptly (50%)'

. 2OO212003 not promþty (tOU"¡, promptly (37"/o),very promptly (53%)'

Providers found Aommissíon staff to have been:
. 2Qo112002 polite (,42%), very polite (58%)
o 200212003 polite (50%), very polite (50%)

Complainants found Commission staff to have been:
t 2Oo1/2002 not polite (0%), polite (Aoo/oj, very polite {55%)
. 200212003 not polite (6%), polite (32"/ol, very polite (62%)'

Providers found Commission stafÍ /istsned.
. ?Qo112002 not well (0%), well (42%), very well (54%)'

¡ 2Qo212003 not well (3%), well (47%), vBrY well (50%)'

Complainants found Çommission sfaff /rsfened
. 2O0112002 not well (0o/o), well (35%)' vêU well (60%)'
. 200212003 not well (10%), well (32%), very well (58o/o)'

Providers found Çommission staff explained the commissionþ processes and role:

. 200112002 not clearly {4Y"\,clearly (46%), very clearly (50%)'

o 2OQ212003 not clearTy (4"/ol,clearly (460lo), very clearly (50%)'

Comptaínants found Aommission staff explained the Oommisslon's processes and

role:
. 2QQ1/2002 Not clearly (15%), clearly (40%), very clearly (45olo)

t 2OQ2'/2003 Not clearly (13%), clearly (A7%\,very clearly (40'lo)

providørs found that Aommission staff kept them informed of the progress of fhe

complaint:
. 2OO112002 not well (1 Za/oJ, well (35%), very well (54'/')'
. 200212003 not well (15%), well (41%i, very well (44%)'

Complainants found that Gomml'sslon staff kept them informed of the progress of the

complaint:
r 2001/2002 not well (15% ), wel
, 2}a2t2003 not well (137" ), wel

I (30%), very well (55%).

I (35%), very well (52%).

Commentqry and Analvsig

There has been a significant difference between providers and complainants on the

degree of satisfactioñ with the oufcomes from complaints. Whereas less than 10% of

prolviders claim not to be satisfied with complaint outcomes, more than 40% of

complainants were not satisfied with the outcomos of their complaint'

A similar pattern is evident on degree of satisfaction on the complaint procoss' Again,

a much higher proportion of providers were satisfied with the complaint process when

comparedwith complainant satisfaction levets. Over the two year poriod, more than
g5y" of providers were "satisfied" to 'Very satisfied' with the whole process of

complainis resolution, whereas approximately 30% of complainants said they were

"not satisfied" with the complaints process.
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However, given the ¡elatively high levels of complainant dissatisfaction with thecomplaints process' it is. interestìno t9 note that tomplainants consistently ratedspecific etemenrs oj .tle compräints .handring pr*äuJ ;;riffiü.-'äitrrougrrcomplainants ovenruhelmingly endorsed commisd¡on staff as being easilycontactable, responding promptly to letters and phone calls, politÀ, gããJ"tirtonersand good at explaining commission roleu aná processes, more than o0% ofcomplainant respondents said that they were "not satisfied" with the complaintprocess.

Ïhere are severar possible reasons for this apparent discrepancy:

1' Almost 50% of complainant respondents also indicated that they were notsatisfied with the outcome of a complaint. tt is possiue that tnár imfressions ofthe processes.undertaken by the iommission in mänaging the 
"àrpt*int 

*.ruinfluenced by their dissatisfaction with the outcornés. óuã*nermin$y positivefeedback from complainants on the individual elements of complaints handling
^ Tay atso support this possibility.
2' commission records show that a high proportion of complaínts were notsubstantiated during the period in quästiä,q,. ¡zoottzoOa x.i" of complaints,2002/2003 52o/¡ oj complaints). Again, the "failure" to substantíate a comptaintcould contribute to complainánt õoncerns about process, irrespective of the
- quality of the actual process.3' Complainants who are dissatisfied with comptaint outcomes may have been moreinclined to cornprete the suruey to voice tne¡ioissaiisiáct¡on.

However, even taking into account the relatively high proportion of complairrants notsatisfied with both the outcomes and process ironi 
"ómülaints, 

tne à,4orityof bothcomp|ainants,and providers were satisiied orvery-;uilrfi;ä with ihe r"r¡;;;rovidedby the Commission.

Any complaint process, is.highly contested, and can cause high levels of anxiety,defensiveness and frustratioribet*e"n tr¡e rårevãniürtí*r.

Given this context,.the generally positive nature of most of tho feedback provided inCustomer Satisfaction Èurvey óoirlo ne said to endorse the independence, justnessand fairness of the complaints management system which has been establishedunder the Act,
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1 1.5 SEHVICE IMPROVEMENT OUTCOMES FBOM 3 COMPLAINTS

ÇFse Study 1: tryprol!/pd qyardiSnship arranqemqnts:

The Commission was asked to enquire into a complaint against a residential care

fácility in which it was alleged that a woman with a severe intellectual disability was

being kept in seclusion and cared for in an unsatisfactory manner.

Enquiries revealed that the woman had a tong history of having difficulties finding

satiàfactory accommodation. ln order to prevent her having lo either be physically or

chemically restrained in a mental health institution, it had been decided that she

reside in â purpose built room attached to a rural residence owned by the provider'

The provider explained the extent of the consultation, review and documentation that

occurred in relation to deciding on the most Suitable care for the woman' The

piovider also invited the CommÍðsion to meet with their staff to discuss the complaint

and to visit the residence to inspect the accommodation,

The Commission could not find any evidence to support the issues raised in the

cornplaint, however enquiries did reveal that the woman had no adult guardian and

that no application for such a guardian had been made.

While the Commission had no desire to intedere or breakdown the important

relationship between staff and the woman, the Commission was concerned that from

a long term perspective, the issue of guardianship for.the woman did need to be

prop.ily 
"onsideieO 

and resolved. Particularly given that she was an adult, her

þatäntr were not legal guardians and neither was the provider. lt was felt that should

ihe woman's healtñ pñysically deteriorate or her needs change in the future, lhe

issues could become'quite problematic and the provider would be very exposed-

Subsequently the Commission recommended to the provider that they have a legal

guardian apfointed for the woman so that decisions concerning her well-being could

be made with legalauthoritY.

The provider agreed to implement the recommendation and in addition advised that,

on their own initiative, they would be seeking adult guardians for a small number of

other clients who were in similar circumstances.

Whilst no action was taken on the issues associated with the initial complaint,

enquiries liy the Commission in this case led to important .changes being

imfilemented which will enhance the quality of care and decision making for persons

at r¡st< by providing for an independent guardian to protect the interests of the person

in care.

Case $tudv lrnoroved Procedures in relation to I nsent and
Notificatiqn of AboriqirLgl Families

The complainant's father (now deceased) was an inpatient in a public hospital. He

was operated on for a gangrenous foot, had a stroke and subsequently died in the

intensive care unit of the hospital. The complainant stated thatr
r the family was not informed adequately that the deceased was going to have

an operation;
r the family were not made aware of lhe nature of the operation;
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' the deceased spoke and understood very rítfle Engrish;r the deceased would not havo been ablelo gíve uàlid 
"onr*nt 

to the operation
because he would not have understood thé nature and consequence of the
operation if an explanation was given [n English;

' the family had no opportunity to visit the deõeased before the operation; andr the hospital staff ignored rolatíves wishes because they were Aboriginal.

A detailed response from the províder was forwarded to the complainant. Thecomplaint was referred to the hospital's ethics cornmittee for their comment andsuggestions. The ethic committee made recornmendations in relation to the issues ofinformed consent and. the requirement of notification of 'family, in reiãtion toAboriginal patíents. in hospitafs. These recommendations were agreed to by theCommission and reinforced with the provider.

lssues ldentified: Consent not lnformed, lnadequate lnformation on Diagnosis,Prognosis, Treatment or Operatíon and lnadequate lnterpreter Serv¡ces.complaint _ _objectives: seek Ëxptanation '-änd otitain Àpongy.outcomes Achieved: Explanation provided' ano Þoticy changed.

A compfaint was lodged with the Commission by an Aborigínal Advocacy body onbehatf of the sister of .a deceased person. The 
-sister 

comþlained that her brotherattended a public hospital but was not admitted. A few days later he again attendedand was admÍtted and released on the same day. He wa's admitted alain the next
day and díed 24 hours later.

on.inquiring about her brother's death, she was advised by attending doctors that herbrother had died or "old age". Her brother had only re-cently ceiábrateo his 37thbirthday.

The complainant's main concerns were:
1' Her brother's initiai discharge from thê hospital was premature, particularly in lightof his roadmission the next day.

? 1.. inappropriate díagnosis was made of the deceased medical condition.3' The deceased was given the wrong medication or an inadequate explánation ofthe medicatíon, and the drugs presciibed were,,knocking him around,.'

The complainant sought an explanation of the events leading to her brother,s deathand an assurance that any treatment issues identified would be addressed for thebenefit of future patients.

Background

This initial complaint led to the Commission undertaking two rolated but separateinvestigations. These were:
1' lnvestigation into the care and treatment provided to the complainant's brother bythe publíc hospitalconcerned; and
2' lnvestigation into the manner in which drugs were dispensed, prescribed andrecorded for the deceased person by tho Aboriginal health seruice.
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ln addition to the above investigations, the circumstances surrounding the d.eath of

the complainant's brother, togetirer with the circumstancos surrounding the, death of

another þer"on the subject ofä separate complainl, lead to the instigalion of a further

investigation by the C-ommission into the manner the public hospitals concerned

reported deaths to the Nonhern Territory Coroner.

A summary of each of the two related investigations undertaken by the Commission

and the recommendations made as a result of those investigations tollows.

lnvestigation into the care and treatment provided to the complainant's brother
by the public hosPital concerned

Conduct of the Investigation
The investigation was årried out through accessing the patient's.medical records,

and obtaini-ng written statements from staff at the hospital. ln addilion, an expert

report was sdught on the care and treatment provided to the patient.

Following receipt of the expefi's report and medÍcal records, additional information

*u= rou"ght from the Aboriþinal medical service. lndependent assistance was also

sought fiom a medicat p-ractitioner with respect to the medical records and

infoimation provided by the Aboriginal medical seruice.

A Discussion Paper, detailing the results of the information obtained from the

investigation, was provided to-both the complainant and the hospital and comrnents

were received.

The additional comments received frorn the hospital were again provided to the

expert for his further oPinion.

lssues Consídered
The Commission investigated the following issues:
r the alleged failure ny tne hospital to admit or treat the patient at his initial

presentation;
. ihe patient's diagnosis, and the appropriateness of the medication prescribed to

treat his condition; and
r the treatment of the patient following his admission to the hospital until the time of

' his death.

Conclusions Heached by the Commissìon
1. There was no basis foi the allegation that the hospital failed to admit or treat the

patient when he first Presented.
2. The care and treatment provided to the patient by the hospital fell below an

acceptable standard in reìation to the ongoing treatmont of his chronic medical

conditions, and in particular, the medication prescrìbed, and the steps taken to
monitor his condition.

3. The current guidelines set by the Head of Nephrology Services within the
Department ol Health and Community Services for the ongoing management of
cases involving diabetes and chronic renal disease needed to be independently
and externallyãssessed as they may have contributed to a death that otherwise
may have been avoided.

4. Thé Aboriginal medical service may have continued to administer a particular drug
to the patient without appropr¡ate prescription or authority to do so and in
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circumstances where such medication may have been contraindicated by the
patient's medical condition.

5. A specific investigation into the issues associated with the Aboriginal medical
_ seruice be reported on separately.
6. The care and treatment provided by the hospital to the patient during his last

admission fell below an acceptabfe standard.

The relationship and sharing of information between the hospitaf and the Aboriginal
medical service and the managing of patients needs to be greaily improved.

Recommendations Made
As a result of undeftaking this investigation I recornmended that:
1. The hospital consider and providelo both the Commission and the complainant, a

response to the conclusions reached by the Commission in the report, specifically
^ how the hospital will ensure they will noi happen again.
2' Th-e current guidelines for the ongoing' rnanafiement of Aboriginal patients

suffering from multiple chronic conditionJsuch aj diabetes and reñal failure, set
by the Head of Nephrology Services, be índependently and externally assessed to
ensure they equate with an acceptable, reasonable ând appropriatä standard of
care.

3. SpecialÍst training be implemented for hospital staff on the treatment of multiple
chronic illnesses such as diabetes and rànal impairment, including monitoring
protocols and appropriate medícation.

4' The hospital review its policies and procedures in relation to the processing and
communication of pathology results, particularly in urgont cases.

5. TraÍning for hospital statf be undertaken Ín relaiion to-tne medico-legal Ímplications
of clinical record keepíng.

6. Ïhe hospital and the Aboriginal medical service implement demonstrable steps /
actívities to improve communication in retation to, and shared managomenf of,
patients with chronic illness being treated by both agencies.

The Department of Heatth and communíty servicesFesponse
The Department responded to the recommeñdations by statíng that:
1 ' They had recentty. appointed a Specialist Outreacn f frysiõian and as part of the

dutÍos of this po.sition, the Specialist would be assessing the manaþement of
patients with multiple chronic diseases and ensuring thatängoing maîagement
equates with acceptable, reasonable and appropriateitandardð of ðare.

2. Specialíst training for hospital staff for the tieatrirent of multiple chronÍc diseases is
now part of orientation practices, as well as ongoing staff education opportunities.
Written guidelines are.also bging given to afl doctors workíng in the d¡åirict as part
of thoir orientation. ln addition,- a Chroníc Disease Unit frad recently b'een
establishod using additional Commonwealth resources and this Unit would provide
specialist training and advice to alr statf in the District.

3. As part of the hospital's Accreditation Program, a critical examination of policies
and procedures in relation to the following will occur:. troatment of preventable chronic diseases;r administration of medÍcation;

' communication of patient information on admissior¡ and discharge of patients;
' appropriate use of pathology and radiology seruices, including management of

urgent request; and
r clinical record keeping, including medico-legal aspects.

4' Departmental wide workshops were being hèlO wh¡ch, amongst other things,
examined medico-legal issues, including clinical record keepíng.
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5. The hospital participated in a number of initiatives designed lo.improve the

working ielationship *¡tn tf'* Aboriginal medicalservice. These includod:

. **iekty meO¡cal education meetings where all doctors in the town are invited;

o a list of the creatinine results of patients being shared belween the hospital

and the Aboriginal health seruice;
. the hospital irovÌding all relevant information for inpatients whose. ongoing

care was to f* ,n|ãriaken by the independent Aboriginat health service; and

o regular meetings between the managers of both services being conducted'

The manner in which drugs were dispensed, prescribed and recorded for the

deceased person by an Aboriginal health service

The investigation by the commission into the above complaint about lhe care and

treatmer¡t oJ u p.idon ny " 
public hospital revealed that there may have been a

significant issue 
"t-punlió 

neåltn and sàfety relating to the manner in which drugs

*õr* dispensed, piesórine¿ and recorded for tñe person, the subject of the

complaini, by an independent Aboriginal health seruice'

Eackground
The expert's reporl in relation to the care and treatment provided by the hospital

raised åo** signiflcant issues in relation to the provision of the patient's medication'

As a result the commission undertook an analysis of the hospital and tho Aboriginal

medical service medical records relating to thä patient, This identified a number of

issuos relating to the care and treatmänt provided to the patient by the medical

seryice that were of concern to the Commission'

A formal investigation was then undertaken into:

1. The manner in which the medical service dispensed, prescribed and recorded

drugs; and
2. The following sPecific issues:

. a. Was the puiiãnr provided with a ceÉain drug following his release from the

hosPital
b. was there a currênt medication order to supply the par-ticular drug?

Conduct of the Ínvestigation
The investigation was carried out by:
. accessing the patient's medical records from both the hospital and the medical

service;
r obtaining an expert opinion;
. examining the content of the expert report prepared for the complaint against the

hospital r,if ict prouiOeO details ót tt't* care ánd treatmonl received by the patient;

. obtaining a ,".ponr* from the medical service to a Discussion Paper that

identified issues raised in the expert reports;
. obtaining a further rêsponse from the experts to the reply by the medical seruice;

and
r obtaining a further expert opinion from the GP Advisor, Royal Australian College

of General practice. Àl tfte'above information and reports were provided to this

expert who was asked to report on the following specific issues:

- The manner in whicir the medical service dispensed, prescribed and

recorded drugs.
- Was there icurrent medication order to supply the particular drug to the

deceased?
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- Was the deceased at any time dispensed the particular drug without an
authorÍsed prescription to do so.- What authority, if any, does a Discharge Summary have to allow for the
continual prescribing of a medication?

Conclusions reached by the CommÍssion
Following a complete examination and analysis of the medical seryice's medicaÌ
records and the expert opinions received, I wab able to conclude the followîng:
1' The manner in which the medical service dispensed, prescribed ánd recorded

9Ïgt duríng the period in question wâs not of ån appropriate standard and that itdid attract the severe disapproval of the inCependeñt expert àno n" Royal
Austra[ian College of General practice.

2. The patient was regularly provided with a particular drug by the medical servÍce
_ following his release from the hospital.
3' Prior !o the patient's admittance into hospital, there was no current medication

order for the medical seruice to provide the patient with the pafiicular drui.
1. F" patient was dispensed the drug withouf an authorised prescription.
5. The medical service used the hospltal discharge summary tor a pirfoie it was not

authorised or intended for.
6. Health Workers at the medical seruice made a number of errors in dispensing

medication to the patient and failed to note the medical records as to what the!
dispensed.

7' There was no monitoring or auditing by the doctors of the medlcal records at the
medical service to ensure that errors were not made and the patient was being
managod and treated to a reasonable standard.I' The poor standard of record manâgement reflected in this patient's case was most
likely of a systemic nature.

9. The death shoutd have been repofted to the NT Coroner. The issues surrounding
this non-reporting of tho death were subsequently investigated (with another casej
and reported on separately,

Çurrent Sítuation
On a positive note, I must also record that in the medical seryice,s response to the
91pert opinions they advÍsed that since the time in question they had iniroduced the
following improvements with regard to drug m"nag"**nt procedúr"u ànO protocols:
' The introduction of a computerised patient inforrnatíon and recallsystem.c ln-house blister (Webster) packaging for approximately eighty (B{í) patients. The

prescriptions for these patients are now hetd on the computer flrat is used for
Webster labelling. The_filling process includes a double check by Health Workers
and the Pharmacist or Doctor.

' Empfoyment of a Pharmacist to assist with the heavy burden of Webster
packaging and other drug managoment issues.

' lncreasing use of Medical Diroctor software to record patient's current medication
and automatically check for drug reactions. This system is being progressively
implemented.

' ReguÌar attendance at Doctor [evel at the hospital discharge planning meetings
has assisted in communication flow between tho medical' servicð and the
hospital. ln addition, doctors from both services attend weekly clinical update
meetings, with frequent presentatlons on the rnanagement of renal and other
chronic disease issues.

' Ïhe medicaÍ service has been funded by the National Prescribing Service toundertake research investigating some of the issues of poor- medication
compliance, and attempt to address them.
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. All polic¡os and procedures are being revised within the organisation -and 
this

includes the devetopment of further spècific and clear policies regarding issues of

drug management.

I was pleased that the medical service had been proactive in mat<ing these changes

and I was sure they would go some way to improving what was in my view a very

poor standard of record mañagement. Hbwever, I still made a number of significant

recommendations

Hecommendatíons
As a result of undertaking this investigation I recommended that:

1, The medical servlce agree to enter into the Commission's conciliation process

with the complainant tó reach an agreed outcome in relation to the fotlowing

findings:
A) thé substandard manner in which the rnedical service dispensed, prescribed

and recorded drugs in relation to the care and treatment ol the patient; and

B) the failure of thã medical service to dispense, prescribe and record the

patient's medÍcations to an acceptable standard which was a contributing

factor to his death.
2. The medical seruice imptement a records rnanagement system_that. meets the

standards set by the Royal Austratian College of General Practitioners. ln

implementing suófr a systém, they consutt with and gain the endorsement of

nÁCCp. ln making this recommendation I appreciated that some of the changes

atready made by tñe medical service may have been to the appropriate standard.

B. The medical service arrange for ongoing independent random audits to be taken

of their medical records to ensure their medical case management system

continually meets the RACGP standard.
4, A copy oi alt available information and documents resulting from this investigatíon

be próvided to the following professional registration boards so lhat they may

take action as they consideiappropriate in relation to the professional conduct of

the various health professionals involved from medical service in the care and

treatment of the patient:
. Medical Board;
r Nursing Board; and
. Aboriginal Health Worker Board

S. The medical service and the hospital continue to irnplement demonstrable
steps/activities to improve communication in relation to, and shared managemenl
of, patients with chronic illness being treated by both agencies.

I was also concerned that some or all of my findings in relation lo the independent
Aboriginal medlcal service may also have been applicable to other independently run

health services throughout the Northern Territory. Because of the significance of the

findings in relation to medical records management and the possible effect this could

nave if not to an appropriate standard, in accordance with the Act, I also provided a
copy of this report to the following:
o Department of Health and Aged Care;
. Aboriginal Medical Service Alliance of the Northern Territory;
. Department of Health and Community Services; and
e The Minister for Health and Community Services,
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Fesponse to Recommendations from the Medical service
ln response to the reoornmendations made by the Commission, the health service
advised on the actions they had takon and intbnded to take in order ao cåmpty with
the recommendations. These were:
1. The medical service agreed to enter into the Commission's conciliation process in

order to reach an agreed outcome with the complainant in relation to the concerns
raísed in the report.

2' The medical seryice agleed to implement a records management system that
complied with the standards set by the Boyal Australian bollege óf General
Practitioners (RACGP). ln doing so-they wouid consult with HACbp during the
process and gain their'agreement at its conclusion.

3. The medical service would arrange for regular independent audits of their medical
. records system to ensure that it continually meets the FlAcGp standard.
4. The medicalservice stated they were committed to improving communication with

the public hospital regarding any mutual client's cáre anä management, The
current procedures would be strengthened to ensure this objectiie was met;
including the following;

' Clinical staff will. regularly attend the regular discharge planning meetings
currently held at the public hospital;

' Where appropriate, the medical service and the public hospital will continue to
participate in Clinical Case Conferences and the development of Care
Management plans for individual clients;

' Clinical staff from both organisations will continue to attend regular (usually
weekly) Continuing Medical Education meetings, where general-princiþtes for
,management of chronic diseases are a frequent topic; and

' The medical service will carefully review each discharge summary, paying
particular attention to any medication changes and ensure these are
appropriately..actioned. A regular audit proóess will be developed in
conjunction with the public hospital to review both the quatity and timetihess of
discharge summaries, and the stringency of their ievie* ny the medical
seruice.

The medical service concluded by stating that they intend to hotd regular meetings toinform their staff of the issues anC ensure progress is sustained towards
impfementing the recommendations.
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11.6 DËFrNlloN oF Cotvln¡ururv SERvlcEs

It is proposed that regulations under the Act be amended to include the following

definition of "community services"'

,,Community Services" means ff¡ose seruíces which assisf or support members of
the community in persona! functioning as individuals or as members of the wider

community including:
. personal and iocial support services: eg information advice and referral,

individual and family support, independent and community living., support,

domiciliary support, emptoyñrent seruices specifically for people with a disability;

. Child care and pre-schools services: ie provision of care by persons other than

parents under the supervision of a paid coordinator in a group setting or another

irome; eg centre -babed day care, iamily day-care, occasional child care, before

and afteischool hours care, vacation care, pre-schools'
. Residential care and accommodation support services: ie services which

assist peopte who are disadvantaged to acce$s suitable housing and

accommodation, crisis accommodation, or special purpose accommodation.

r Financial and material assistance services: ie services that are designed to

enhance personal functioning and to facilitate access to community services

through tñe provision of emergency, or immediate financial assistance and

rnateñal goods, and transport. Ëg financial assistance, provision of equipment or

goods during crises or disaster, Taxi Subsidy Scheme'
. policy or service development support services; ie services which aim to

articuiate and promote impioved social policies and practices eg development of

public policy submissions, training, volunteer development, etc.

The following services are specifically excluded from the definition of community

services:. Baby sittingi

' Long term housing assistance such as public ho.using;
. lncdme support ierv¡ces such as sociat security, pensions, benefits and rental

assistance;. Services which provide protection from physical, sexual or emotional harm or

physical neglect through statutory intervention:
. boncession relief acävities inciuding concessions on taxation, transport (not

including the Taxi Subsidy Scheme), water and energy, municipal rates etc;
. Training, vocational reha-bilitation and employment services which assist people

who are disadvanlaged in the labour market by providing training, job search

skills, help in findinglwork, and rehabilitation. Employment services specifically
for people with a disability are not excluded;

. Services involving correctional or rehabilitative supervision and protection of
public safety through corrective arrangements and advlce to courts and parole

boards.

A "Community service provider" means any person or body which provides, funds

or monitors community services. This includes:
. The Commonweaith Department of Family and Children's Services or any other

relevant Commonwealth Government Department or agency;

' The NT Department of Health and Community Services or any other relevant NT

Government Department or agency;

' Local Government authorities;
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' Non'Government organisations which provide relevant community seruices
whether for profit or nolfor-profit, including:. ClienVconsumer representative organlsations. Service provider representative organisations. Service provider organisations. Self-help groups

' lndigenousorganisations
' Other specific community organisations
' Commercial for profit organisations which provide community services;

unpaid volunteers' ftl.pgf. or famity members providing relevant community services
are included in the definition of cornmunity service proiider.
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12 TABLES

12.1 Health Complaints Acts in Victoria, Queensland and WA

Western Australia
In Western Australia (WA) the Office ol
Health Review is established by the Healllt
Se¡vbes (Conciíiation and Review) Act
1995.

The Act establishes "an agency as a readily
accessiÞ/e means of having complaints
about the provision of heallh seruices
reviewed, coneiliated and dealt with in
confidence and for relaled purposes." (Long
tiile).

The Act does not set out objectives.

The functions and powers of the Director as
set out in Section 10 do not give anY

particular prominence tô any pariicular
function.

Originally to enqurre
complaints, the 0ffice's luirctions were

inquiries ¡ntÖexpanded In 1 9S9 to include
complaints about disability services.
Howeveç disabitity services complaints are
handled under the separate Disability
Services Act 1993-

o
The Quee Fìights
was eslablished in 1992 by the Heallft Bights
Commissíon Act l99t Qld).s (7)

The Act provides "for independent review and
çencitiation with respeÇt to seruices provided
by health seruice prgviders to heêllh seryiçe
ilers and for improvements fo lhose services"-
(Long title)

The Acl's objectives are to bring about
improvements to health services through
establishing an accessible, independent
complaints facility. The objectives also require
the development of a Code of Hçalth Riqhls
and Responsibil¡t¡es, and the establishment of
the Health Rights Advisory Council. (Part 3)

servtces under the Act are
listed in Schedule 1. They include standard

health services, provided by both registered

and non-registered providers. Some seruices

are specifically declared not to be health

services- These include services provided

under Workcover and Worl<place Health and

Safety Acts. The Act does not cover most
community services, unless provided as paft of

health

Victoria
e Victorian Services Commission

governed by the Health Serv¡ces (Conciliation and
Review) Act 't987. Section 1, of the Act lists its
purposes as:'(a) 

to províde an independent and accessible
review system forusers of health seruices: and

(b) a means for reviewing and improving the qualìty
of health sewice Provision; and

(c) to set out the functíons and powers of the
Health Seruices Commissioner-

The Act's objectives are to set up a health services

review system that will enable users to have their

complaints resolved, encourage providers to follow
guiding principles, and lead to improvements in
quality of health care.

The Act govemment and non-governmentcovers
health and community health servlces, and sefuces
provided ln th alternative health care field. (p3)e

Element
Purpose and
Objectives

Coverage
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of Health Fleview.

According to lhe Office's we¡sité, t¡re off¡ce
operates in a spirit of cooperation w¡th both
providers and consumers of health and
disability services. ln the lirst inslance we
encourage complainants lo make a direct
approach to the service provider. Where
this is not appropriate, or is unsuccessful, a
complaint may then be lodged in writing to
the Office." S 30

Staff can assist consumers to submit a
complaint, but do not provide an advocacy
service.

Section 4 of the Act provides principles to
guide health service providers in delivering
qualily care. ln assessing a complaint, the
Director is required to make a decision as
to whether unreasonable conduct has
occurred while having regard to the
principles and commonly accepled
prof essional sta ndards.

The Director must conduct a "preliminary
assessrnent" of a complaint within 28 days
To rdecide whether and to what extent" to
accept, reject or refer it. The Director mav

the Commission.
Health Bights Advisory Counc jl: a síx
member council appointed by the Minister.
Broadly, the function of the council is to advise
the Minister on health services complaints
system and issuss. The Council also advises
the Commissîoner in relation to complains and

refers health complaints matters to the

Health
Health

Comm ¡sston: s of
Rights" Commrssloner and officers of

for advice. S 41
The Queensland Commission endeavours to
take an informal and conciliatory approach to
resolution of healtl'r complaints. The Act
specifically requires that proceedings are
conducted with'as little formality and
technicâlity, and with as much expodition, as
practicable" S 30 {a}

In handling a complaint about a non.
registered provider the Comrnissioner may
conciliate, investigate or refer the complaint to
another entity. S 73 (2)

The Commissioner can decide not to take
action on a complaint referring to a matter
that took place more than one year prior to
lodging the complaint. S 7S (5)

The Commissioner has discretion to extend
the initial 28 day assessment period for a
further 28 days, lo aflow the Commiss¡oner to
properly assess a complex complaint, or if it is
likely that the complaint can be satisfactorily
resolved. S 76 (1) & (3)

Padies reaching agreement during conciliation
may enter an enforceable contract. S 89

Health Fleview a nlne
council appointed by the Miníster to advise the
Minister on the functioning of the health cornplaints
systêm and operatîons of the Commissíoner. The
Council also advises the Minîster and Commissioner
on issues ¡eferred to it by the Commissioner and,
with Ministedal approval, refers complaint matters lo
lhe Commissioner for inquiry.

The Act preamble lists guiding
Victorian health service providers and users, and
slates that service providers should aim to satisfy
these guiding principles.

The Commissioner cannot usually accept a
complaint about an incident that occurred more than
12 months before a complaint is made. S i9 (g)

Oralcomplaints must be confirmed in writing unless
the Commissioner is satisfied that there is good
reason not to do so. S 17

The Commissioner has 28 days to determine
whether to accept, reject or refer the complaint on.
S 1S (7) lf the complaint is unduly cornplex or may
be "satisfactorily resolved" the Commissioner may
fix a fufiher period of 28 days. S 19 {B)

The Commissioner must stop dealing with a
complaint that has been withdrawn. S 15 (6)

Evidence gained during conciliation is not
admissible ín courts or tribunals and cannot be used
by the Commissioner in investigalion or inquiry. S
14

Bodies eslablished
by Act

Processes under the
Act

Review of the
W Health and Community Services Complaìnts Act (tggí) zoOJ

169



extend the assessment period for a further
28 days .if it is for the benefit of the person
who made the complaint to do so." S 33

A complaint about an incident whlch
occurred more than 12 months before the
complaint is made would normally be
rejected. s 24

lf a complaint is withdrawn by the
complainant, the Director must stop dealing
with the complaint. S 29
ln order for the Director to refer a complaint
to another body (apart from Fìegistration
Boards) he / she requires the consenr of the
person who made the complaint. S 32.
The Director may refer a complaint, or an
element of a complaint, to a Registration
Board if the Director considers the
complaint unsuitable for conciliation or
investigation, or if the Director deems it
shouìd be dealt with by lhe Board,
However, complaints may only be referred
lo a Board after consultation with the Board,
and with the written consent of the
comptainant. S 31

The WA Act, unlike the Nï Act, does not
give any particulâr prominence to cerlain
roles or funclions of the Commissioner, For
instance, the NT Act is explicit about use of
conciliation where possible and appropriate.

Conciliation is privileged. S 91 However, if the
person who prepared a document, and all
persons named in the document consenl, it
can be used ¡n otherproceedings. S 91 (4)

Professional mentors are to provide advice to
conciliators in dispute resolution skills. S 93.

The Commissioner may hold an inquiry as part
of a lormal investigation. An inquiry is a judicial
proceeding under the Criminal Code. S 109

A Board may provide advice to thÊ
Commissioner in retation to comptaints. The
Commissioner may request Boards to provide
reasonable information in its possession in
relation to a complaint or registered provider
and vìce versa. S 128 and 129.

The Commissioner may intervene in a Board's
disciplinary proceedings at any time.

The Queensland Act is similar to the NT Act in
that it requires, if possible, the conciliatíon and
resolution of complaints ratherthan a formal,
more adversarial approach-

The issues to be addressed in the Health
Rights and Responsibilities Code to be
developed in accordance with the Act do not
address consumer responsibitilies as included
in the NT.

The Queensland Act provi des the

lnvestigations aim to decide whether lhe provider
has acted unreasonably in relation to the guiding
principles and generally accepted standards. The
invesligation procedure is at lhe Commissioner's
discretion. S 19 (2)

The Victorian model places an emphasis on
Conciliation. Only matters not suitable for
Conciliation can be refened to ¡nvestigal¡on. S 21
(1) {a)'

lf, after consultation, the Commissioner considers
the board has the power to deal with a complaint
relating to a regislered provider "and lhe matter is
not suítable lor conciliation", the Gommissioner must
refer complainls to the relevant Board. However, if
the Commissioner decides the matter is suitable for
concitiation, it must referthe matter for conciliation
"withoutdelaf. S 19 (6) &(10)
Boards must provide the Commissioner with reports
about complaints concerning the provision of health

services bv a provider. S 24
Like the NT Act, the Victorian Act ernphasises
conciliation and resolution. The Vlctorian
Commlssioner's powers and functions support this
approach.
The principles listed in the preamble to the Act
function provide a framework against which a
complaint can be assessed. The principles do not
include the responsibilities of consumers. The f{T's
Code for Heallh and Community Services Practice
provides a similar fram€work, but incorporates both

consumer and provider rights and responsibililies.
The activities of the Victofian Commissioner are

Helationship with
Boards

Overall Cornparison
with NT Acl
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wirh more power in relatÍon to registration
boards than lhe NT Act.

subjecl to monitoring and
Seruices Review Gouncil.

review by the Health
lf asked, the

Commissioner must repoil to the Council on any
matter relating to operations under the Act. The
functions of the Review Council are broader than
the Nïs Review Committee, which looks at
administration of the Acl on appeal.
Unlike the NT, the Victorian Commissioner has the
capacity to extend the assessment tirne period by a
further 28 davs under soecified circurnslances.


