





NORTHERN TERRITORY OF AUSTRALIA
MENTAL HEALTH REVIEW TRIBUNAL
ANNUAL REPORT

In accordance with section 140 of the Mental Health and Related Services Act, |
Richard Bruxner, President of the Mental Health Review Tribunal, hereby
submit my report on the exercise of the Tribunal's powers and the performance
of its functions for the year ended 30 June 2018.
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~ SECTION D: OBJECTIVES OF THE TRIBUNAL

The Tribunal's objectives are:

1. to conduct hearings within legislative time-frames;
2. to maximize access to the Tribunal across the Northern Territory;
3 to provide quality service to patients and stakeholders by:-

conducting hearings in an informal, respectful, atmosphere;

e ensuring full effect is given to patients’ rights under the Act to legal
representation;

e ensuring that patient rights are met in regard to accessing records and
reports that are before the Tribunal;

e ensuring the attendance at hearings of patients the subject of the
review wherever practicable;

o facilitating the attendance of family and other support persons at
Tribunal hearings (where this is the patient’s wish);

e ensuring full effect is given to patients’ rights under the Act to the
provision of interpreter services where necessary;

e ensuring confidentiality of Tribunal proceedings;

e ensuring fair and equitable hearings and compliance with the principles
of natural justice;

4. to maintain a productive, cooperative working relationship with MHS,
patients’ legal representatives and other stakeholders, particularly in the
context of pre-hearing procedures and arrangements on hearing days;

B, to raise levels of awareness about the Tribunal and its operations.

These objectives have largely been met.

The following particular observations are necessary.

Conducting hearings within legislative time frames

It was noted in the last year's Annual Report Act that the tight and often inflexible
timeframes within which the tribunal is required to undertake its review functions can
have unfortunate and counter-productive ramifications in matters that are

complicated or highly contentious.

It remains desirable that consideration is given to amendments to the Act in order to
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allow the tribunal, in exceptional cases, to temporarily extend the timeframes that
apply in review proceedings.

Timely provision of reports

A key consideration in the ability of the MHRT to conduct hearings fairly and
thoroughly is ensuring that reports that are to be relied upon at a hearing are
provided in a timely fashion. This is very important for the patient and their legal
representative in their preparations for a hearing. It is also highly desirable from the
perspective of tribunal members in that it permits prior identification of key issues for
consideration at the hearing.

In cases involving the review of involuntary admissions, the practice of the tribunal is
to require delivery of reports by no later than noon on the day preceding the hearing
(Tuesday for Darwin and Thursday for Alice Springs). For cases involving community
management orders, the practice is to require delivery of reports a week prior to the
hearing.

Compliance by treating doctors with those timeframes - particularly in relation to
involuntary admissions - can be erratic. There is no reason to think that non-
compliance is due to a lack of diligence on the part of the doctors; however, delays in
the provision of reports can compromise the quality and fairness of tribunal hearings.
(Once again it can be noted here that the prescriptive legislative timeframes for
reviews often mean that hearings cannot be deferred.)

Maximising access to the Tribunal

During the reporting period, the MHRT has implemented measures to achieve a more
manageable distribution of the tribunal’'s Top End caseload.

The arrangements involve allocation of the majority of community management order
reviews to a Monday list (conducted at the Tamarind Centre, Parap) and the majority
of involuntary admission reviews to a Wednesday list (conducted at the Cowdy Ward,
Royal Darwin Hospital).

The new listing arrangements have proven effective.
Legal representation

The arrangements for legal representation of patients at tribunal hearings have
proven stable over the reporting period.

For Darwin matters, the Northern Territory Legal Aid Commission (NTLAC) continued
to make available two lawyers for eight tribunal matters per week (now divided
between the Monday and Wednesday lists). Any requirements for additional lawyers
for Darwin matters continued to be met from a panel of private practitioners. For Alice
Springs matters legal representation for patients was arranged through the Central
Australian Aboriginal Legal Aid Service, the North Australian Aboriginal Justice
Agency (after CAALAS ceased operations) and the NTLAC.

Discharge of involuntary patients onto a community management order

When the tribunal is reviewing involuntary inpatient admissions, it is not uncommon
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for treating doctors to propose that the patient be discharged onto a community
management order.

Although there may be sound clinical reasons for such a practice (and it is clearly
within the power of the MHRT to make a community management order in respect of
an involuntary inpatient — see section 123(5)), it does not always fit comfortably with
the requirements of the Mental Health and Related Services Act - in particular the
requirement in section 40(3), by which a patient who no longer meets the
requirements for involuntary admission must be discharged.

Legal practitioners representing involuntary inpatients for whom discharge onto a
community management order is proposed have submitted that the course that
should be followed in relation to such patients is for them to have already been
discharged (onto an interim community management order made under section 45 of
the Mental Health and Related Services Act).

There seems considerable force in that submission, and for a conclusion that
amendments to the Act would be necessary in order to unequivocally support the
treating doctors’ approach.

In the meantime, it can also be noted that the tribunal’s move to three hearing days
per week means that there are additional opportunities to bring forward reviews of
involuntary inpatient admissions in cases where the treating doctors consider that
discharge onto a community management order may be possible.

Community management reviews - patient attendance

During the reporting period there has been a significant number of community
management order review hearings at which the patient has not attended.

This has led to the need for adjournments and, in cases where it is clear that the
patient was aware of the hearing and had no good reason for non-attendance, to the
review hearing proceeding in their absence.

Neither course is desirable.

For 2017-18 the MHRT will endeavor to capture additional data regarding the rates
and (if known) the reasons for non-attendance by patients.

Procedures and Forms

The 2015-16 and 2016-17 Annual Reports included the following observation:

‘the impetus for substantial procedural changes [for the MHRT] is affected
by the uncertainty as to when, if at all, NTCAT will be taking over the mental
health review jurisdiction... Until there is some greater certainty about the
transfer — as well as the broader changes to the jurisdiction that may result
from the pending review of the Act — the practical utility of major alterations
to the tribunal practices and procedures is limited.

It may be noted in this respect that the tribunal has had in place since 2012
a series of practice directions made under section 129(2A) of the Act. The
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SECTION E: HEARINGS

Venues

For the reporting period MHRT’s hearings were conducted at the Royal Darwin Hospital
(Cowdy Ward), the Tamarind Centre at Parap and at Alice Springs Hospital.

~ SECTION

The statistics for 2017-18 show a significant increase in the caseload of the MHRT over
the previous two reporting periods.

| Number of new Tribunal clients by financial year 2
| 2015/16 2016/17 2017/18 I

541

Case Numbers by Location:

L Number of cancelled hearings ] - =
Location 2015/16 - 2016/17 | 2017118
Alice Springs 136 135 175
Darwin B 549 579 645
TOTAL 685 714 ' 820

~ Number of determinations made by the Tribunal =
Location 2015116 2016/17 | 201718
Alice Springs 166 EL 121
Darwin 364 420 565 -
TOTAL 530 532 686

Refer to following pages for breakdowns of cases by purpose, outcome and
reasons for cancellation. Cancelled hearings relate to matters notified to the
Tribunal that do not proceed to hearing.



Purpose
Raview iong term
yoluptary admission

Review inveluntaly
acmission to menta
health faciiity on the
grounds of mental liness

Applications Listed — By Location

Review involuntary
acrmission @ mentai
health tagiiity on the
grounds of mental
disturbancs

Review Tribunal arder
for involuntary detentior

Review Interim
Community
Managerment Crder
({CMQ}

‘Review CMO

Reviaw Report

Determine application
for speciiic treatment

Determine application
for wairant ta apprehend

Review an request
(section 12340

Total matters
scheduled for
determination by the
Tribunal

2015/16 2016/17 2017/18
@ | AsP | DRW | Combined | ASP | DRW | Combined | ASP | DWN | Combined
0 0 0 0 0 0 0 0 0
112 393 505 131 440 571 140 | 486 626
54 200 254 29 177 206 57 199 256
48 86 134 18 131 149 19 104 123
14 37 51 7 39 46 6 43 49
59 122 181 37 133 170 38 205 243
13 38 51 10 21 31 6 36 42
0 17 17 0 15 15 4 25 29
1 12 13 0 15 15 0 40 40
1 8 9 1 27 28 14 28 42
302 913 1215 233 | 998 1231 284 | 1166 1450
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Cancelled Hearings

Discharged from
facility oricr to hearing

Changad status to.
volumary patient prior
ta hearing

rzrsan's whersabouts
urknewn [ AWOL

Parson it NT

CMO revoked by
Mental Healih Servizes

Decezsad diting term
of Order

| CMO expired

Other

Total hearings
cancelled

63

73

Hearing Qutcomes - by Location

2015/16
DRW Combined
320 383
225 298
L2 2
1 1
0 0
1 1
0 0
0 0
549 685

ASP

62

73

2016/17
DWN | Combined
384 446
195 268
0 0
0 0
0 0
0 0
0 0
0 0
579 714

ASP

103

72

186

- 201718

DWN | Combined
369 472
276 348
3 P4
6 10
30 32
0 1
1 1
0 0
685 871
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Determined by Tribunal

2015/16 2016/17 2017/18
ASP DRW Combined ASP DRW | Combined ASP DRW | Combined

Confirm admission as

voluntary patient 0 6 6 0 0 0 0 0 0

Order for involuntary

detention mental 65 112 177 46 180 226 59 186 245

illness

Order for involuntary ]

detention mental 7 9 16 1 2 3 6 4 10

disturbance

Revoke admission &

order person be 2 8 10 3 5 8 9 6 15

discharged from

facility

Discharge within

seven days 0 1 1

Community B \

Management Order 50 128 178 30 143 173 21 178 199
' Community

Management Order 2 8 10 0 6 6

Declined

Review Report —

further Action 0 5 5 0 1 1 2 0 2

Review Report — no

further action 13 38 51 10 23 33 0 38 38

Authorise electro

convulsive therapy 0 12 12 4 11 15 0 13 13

Authorise non-

psychiatric treatment 0 0 0 0 1 1 1 4 5

Authorise major

medical procedure 0 1 1 0 2 2 1 5 6

Warrant to apprehend

a person for 1 11 12 1 18 16 1 46 47

assessment

Adjourned 28 34 62 15 29 44 5 65 70

No Order made 4 3 7
Total determinations 166 364 530 112 | 420 532 109 | 555 664
made
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STATISTICS - OTHER

A - 2015/16 2016/17 | 2017118

Percentage of hearings
where client attended 22% 23% 22%
and was female

Percentage of hearings
where client attended 77% 76% 7%
and was male

Percentage of hearings
where client attended 51% 46% 34%
and was of Aboriginal or
Torres Strait Islander
background

Percentage of hearings
Tribunal clients were 100% 100% 100%

legally represented’

Percentage of
Tribunal clients 2% 4% 3%
under Adult

Guardianship orders?

Percentage of
hearings conducted 10% 36% 14%
with an interpreter

il - o

1. This records the occasions on which the tribunal ensured arrangements were in place for legal representation of
patients at hearings. There were occasions where a patient declined representation and chose to represent him or
herself, or where an allocated lawyer felt unable to act (for example because the patient was so unwell that he or she
was unable to provide instructions). Those occasions are not reflected in the statistics, but were rare.

2. This records instances where the tribunal was provided with prior advice that the patient was under guardianship.
The likelihood is that a higher percentage of patients than shown were subject to guardianship orders.
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APPENDIX 2: OPERATIONS OF THE TRIBUNAL

= Continuing admission and treatment of long term voluntary patients §ncluding
prisoners).

The Tribunal may confirm the admission where it finds the person is able to give informed
consent.

If the Tribunal finds that the person fulfils the criteria for involuntary admission, it may
determine that the person be detained on those grounds for a period not exceeding 3
months and fixes a date for further review.

If the Tribunal finds that the person meets the criteria for involuntary treatment in the
community, it may make a Community Management Order (CMO) in relation to the
person for no longer than six months. Prisoners may be made subject to a CMO whilst
serving their sentence in prison.

Where the Tribunal makes an order for involuntary treatment it must authorise the
treatment that may be administered under the order.

If the Tribunal is not satisfied that the person will benefit from continuing to be admitted
as a voluntary patient, or does not fulfil the criteria for involuntary admission or involuntary
treatment in the community, then it must order that the person be discharged. Prisoners
will be discharged back to the prison if their sentence has not yet expired.

< Continuing admission and treatment of involuntary patients, and community
management orders.

The Tribunal must conduct a review within 14 days from the date that a person is admitted
as an involuntary patient on the grounds of mental iliness or is placed on an interim CMO.
The Tribunal has a timeframe of seven days to conduct a review from the date a person
is admitted as an involuntary patient on the grounds of mental disturbance.

Following a review, if the Tribunal is satisfied that the person fulfils the criteria for
admission on the grounds of mental iliness, it may order that the person be detained as
an involuntary patient on that basis for up to three months. It must also authorise the
treatment that may be administered to the person during the term of the order.

If the Tribunal is satisfied that the person fulfils the criteria for admission on the grounds
of mental disturbance, it may order that the person be detained as an involuntary patient
on that basis for up to 14 days. Again, it must authorise the treatment that may be
administered to the person during the term of the order.

If the Tribunal is satisfied that the person fulfils the criteria for involuntary treatment in the
community, it may make a CMO in relation to the person for up to six months.

Where the Tribunal makes any of the aforesaid orders under any of the above- named






After conducting any review, the Tribunal may order that an application for another review
in relation to the same matter may not be made before a date determined by the Tribunal.

= Determining capacity for informed consent.

The Tribunal must determine whether a person is capable of giving informed consent on
application by an authorised psychiatric practitioner.

e Assessment warrants

Following an application by a medical practitioner or an authorised psychiatric practitioner
or a designated mental health practitioner or a member of the Police, the Tribunal may
issue a warrant to apprehend a person where it is satisfied that:

» the person may be unable to care for himself or herself;

» the person may meet the criteria for involuntary admission on the
grounds of mental iliness or mental disturbance; and

» all other reasonable avenues to assess the person have been
exhausted

A warrant authorises the police to apprehend the person named in the warrant and to
take them to an ATF for assessment to determine whether they are in need of treatment
under the Act.

For the purposes of issuing a warrant to apprehend a person, the Tribunal may be
constituted by the President, or by a Legal Member delegated to exercise the powers and
perform the functions of the President.

- Review of certain decisions of authorised psychiatric practitioners.

The Act provides that an authorised psychiatric practitioner must inform the Tribunal
when it is decided that certain information about a patient's admission, treatment or

discharge plan is to be withheld from the patient.

The Tribunal must review the decision and may either uphold the decision or substitute
its own decision for that of the authorised psychiatric practitioner.

e Review of reports

The Tribunal must review a report forwarded to it under the Act as soon as is
practicable.

Following the review, the Tribunal:
* may give a written direction to the Chief Executive Officer of DoH
relating to a procedural matter, or an interpretation of the Act, in both

cases arising out of the report; and

« where it considers that a person may be guilty of professional









