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TERMS USED TN THTS REPORT

Common Law:

The laws based on the ancíent unwritten customs of England
and recognised by the courts in jurisdictions which have
inherited English law (e.9. Australia' Canada, Ne!'r Zealand).

ÀBBRXVIATIONS

AC
AJFL
ALJR
Ar,R
Davies
DLR
Fam LR
J l"farr + Fam
NSWLR
NZLR
QdR
RFL
SASR
VR
WLR

Àppeal cases (House of Lords)
Australj,an Journal of Family Law
Australian Law Journal Reports
Australian Law Reports
See Select Bibliography
Dominion Law Reports (Canada)
Family Law Reports (Aust)
Journal of Marriage and FamilY
New South hiales Law Reports
New Zealand Law Reports
Queensland Reports
Reports of Family Law (Canada)
South Australían State RePorts
VÍctorian Reports
Ileekly Law Reports (UK)
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1 TNTRODUCTION

(a) Terms of Reference

On 26 October 7982 the
Everingham, MLA, gave
Reform Commit,tee:

(i)

then attorney-General, the Hon p A E
the following reference to the Law

"1. To examÍne legar problems arisíng out of de facto
relationships, but not including an examination ofaboriginal traditÍona1 marriages or custody and
mainÈenance of children of de facto relationships,
in the Northern Territory.

2- To consíder and report on sorutions to those
probrems havÍng regard to case-law and legisration
currently in force and reports produced andresearch undertaken in other jurisdictions.,'

Àboriginal traditíonal marriages.

rn February L977 the commonwealth Attorney-General
referred to the Austrarian Law Reform commission thequestion:

I{hether it would be desirable to appry, either in whoreor in part, Aboriginal customary law to Aborigines,
eíther generally or in particurar areas t ot to thoseliving in tribal conditions onIy.
The Commission has issued its report, AboríginaI
Customary Law, L986+reference. Chapters

ÀLRC Report 31) 2 yoLumes r otl the
L2, 13 and 74 deal with the conc ept

and recognitíon of Aboriginal traditional marria ge. The
commission concruded that there were situations where it

By s.63F of the commonwealth Family Law Act r97s (added
by. the Family Law Amendment Act r9B7 ) each parent of achild born inside or outsÍde marriage has joint custodyof the child untir a court orders otherwise. A person
whose name appears on the bÍrth certificate ís prãsumed
to be a parent: s.66R.

yas proper to _ recognise traditional marriagesindependengly 
- 
of legíslation dealing with de factorelationships [paragraphs 242 to 2451. rt made a seriesof reco¡unendatíons for reform concerníng tradítÍona1marriages [paragraphs 2Sg to 325].

The report was placed on the st,andíng committee ofAttorneys-General ("SCAG") agenda, by the Conmonv¡ealthAttorney-Generar at the meeting on 2s september 19g6.rt was considered that scAG hras the apprópriate forumfor consultation to take place on possible
implementation of the report by ttte commonweaith, thestates and the Northern Territory. This report is stillunder consideration.

Custody of Children(ii)
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(iii) Maintenance of Children

PrevÍously, all jurisdictíons in Australia had enacted
relatively uniform MainÈenance Acts empowering courts to
make orders for the maintenance of chi.ldren. As a
result of the amendments made in L987, the Commonwealth
Family Law Act L975 r ss. 664 to 662!., noll¡ deals with
maintènance by parents of Èheir children, regardless of
whether the parents are married to each other. In
certain situations a step-parent may also be liable to
maintain a child (s.66c).

A court may make an order against a parent for the
maíntenance of her or his child in any circumstances
where it consíders the "proper needs" (s.664) or
"\,¡elfare" (s.60D) of the child require it. The applÍ-
cat,ion may be made by any person on behalf of the child.

(b) OutlÍne of Report

After setting out the conduct of the reference (Part 21, the
Report placei de facto relationships in the socíal setting,
inãicating the incidence of such relationships anq outlining
the legal and administrative background in which they operate
(Part 3 ) .

The Report then díscusses community aÈtitudes to de facto law
reform (Part 4l and reforms elsewhere (Part 5).

The report then considers what policy should be adopted in
reformíng the law as it affects de facto couples (Part 6) and
applies the recommended policy to, fírstly,. major legal
piäUf"*= thaÈ exist undei the common law (Part 7l and,
Ëecond,ly, to matters affect,ed by exísting Northern Terrítory
legislation (Part 8).

(c) Committee t s Conclusions

The committee is firmly of the view that the law in
Northern Territory affecting de facto relatíonships
seriously d.ef icient and thaÈ reform is warranted. Vle

ínfluenced by three factors

the substantial and increasing numbers of people living
ín de facto relationships (at the 1986 census, 14.5? of
all N.T. couples are d.e facto partners) ,
the significãnt injustices and anomalies in the existing
Iaw,
a general acceptance of the need fot some change evid'ent
Ín the lega1 profession and in the wider community.

The Committee considers that, in accordance with community
attitudes and legal constraints, it is not desirable or
feasible to equaú de facto status with that of marriage,
eíther in a general or limited way-

the
is

are
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The Comrnittee consíders that the appropriate solution to
reco

Prob
ise the existence of de f acto relatíonshi onl

legal lems arising out of de facto relationshíps is
the
to
to

cases are s ec c us ces n
ex s g aw. Comm ttee cons rs c a proposal
wíIl have widespread support in atl sectíons of the
community.

The committee considers that the 1egal probrems most commonly
experienced by de facto partners concern

agreements concerning the financial aspects of theparties' continuing rerationshíp, generarry called
"cohabitation agreements" or "separatíon agrLements"i

claims to property and financiar adjustment on
separation, or on the death of one party; and

protection from domestic violence.
The amendments to the law we recommend to overcome these
injustices are contained in Part 7 and embodied in the Draft
Bill that is Appendix B.

Àdditionally the committee has identified injustÍces or
anomalÍes in existing NT legislation dearíng with various
matters. rn Part I it recommends specific reforms in these
areas.
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2. CONDUCT OF TTIE REFERENCE

(a) Consultation

Soon after receivíng the reference the Committee established
contact with other bodÍes involved in reviewing the law
relating to de facto relatíonships, including the New South
Wales Lãw Reform Commission, which had been gíven a reference
on de facto relationships on 13 JuIy 1981, and the Instítute
of Famíly StudÍes.

(b) Researc h Par¡er

In July 1983 the then Executive Officer (Mr l"laughan) prepared
a Reseãrch Paper, which extracted references to the words
t'hgsband.t' , "Wilett , "maff ied Woman" , t'SpOUSe" and t'de faCtOtt
in the Acts of the Northern Territory, to enable the
Committee to assess the implications of any changes in the
law relatíng to de facto relatíonships and to consider the
consequentiãt amendments which would' be required to the
Iegisiation as a result of the implementatíon of any such
chánges. An updated summary of ehat paper aPpears as
Appendix A to this rePort.

(c) Díscus sion Paper

On L4 December L983 the Committee, by notices published in
the Northern Territory News, Centralian Advocate, Katherj'ne
Advertj.ser, Tennant ãnd District Times, Gove Gazette and
,fà¡iru R"g, invited, written submissions' by 30 March I984r oD

the Terms-of Reference and a Discussion Paper prepared by the
then Executive Officer (Mr Maughan) iri August 1983'

Copies of the Discussion Paper $Iere providedr oD request'' to
a ìrumber of Northern Territory and Commonwealth Departments
and Aut,horities, community and religious organisations, and
over 20 individuals.

The Discussion Paper canvassed the social context of de facto
relatíonships, ttie existing legislative recognition of de
facto relationships, the comparison between marital and de
facto relationshiþs, argumen[s relating to thg leqislative
recognition of dè facto relatíonships, the isqu-es to be
considered. and. the polícy options which are available for the
reform of the law rãlating to de facto relationships.

parts 4 (a) and (b) , 5 (a) and (b) and 6 of thj-s report are
based on materíal appearj.ng in the Discussion Paper.

(d) Written Submissions

Written submissions were received' from:

the office of womenrs Affairs ín the Department of
Chief l'liníster (30 l{arch 19841 ¡

the Secretary, Nort'hern Synod , Uniting Church
Australia (26 APriI 1984);

the

in
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the YIVCA of AustralÍa (10 JuIy 1984);

and 2 individ.uals. The Committee
Law Council's consultative PaPer
Commission Report.

also receíved the
pn the NSW Law

Family
Reform

(e ) lforkínq Paner

In November 1984 the then
prepared a Workíng PaPer on
the need for reform of the
options availabLe.

Executive Officer (Mr Maughan)
policy analysis setting out (a)

existing law and (b) the various

(f) Deferral of Consideration of the Reference

In 1984 the Committee deferred consideration of the reference
due to the need to accord priority to the preparatíon of new
Rules of Procedure for the Supreme Court. On completion of
its work in relation to the new Supreme Court Rules in late
1986, the Committee lvas in a position to resume its work on
other references, including the reference on De Facto
Relationships.

(s) Establishment of Sub-Committee

rn April 1987, the Committee established a sub-committee to
consider the reference comprising Chief Justíce K J A Asche,
as Chairman, and Ms Suzanne Phillip, with the assístance of
the Executive OffÍcer.

The Chief Justice had accepted an invitation to be co-opted
to the Commíttee for the purPoses of the reference. Justice
Asche has had vast experience in the field of family law,
having been senior Judge of the Family Court of Australia
from 1976 to 1985. Hís Honour has also been, since 1980' a
Presidential member of the Institute of Famity Studies, and
$¡as for a number of years a member of the Family Law Council.

The Sub-committee met 8 times to consider the reference and
prepared a draft report whích was tabled at the Commíttee
meeting in April 1988. The draft Report included a draft
BiIt prepared by Parliamentary Counsel (Mr. !{e11s) in
accordance with the Sub-committee's instructíons. The report
of the Sub-Committee $Ias adopted, subject to a number of
amendments, by the Committee at its meeting on 4 August 1988.

The Committee meeting in June (attended by the Sub-Committee)
v/as conducted in the form of a telephone conference with
Professor Marcia Neave, Dean of the Faculty of Law at the
University of Adelaíde. Professor Neave had participated in
the preparation of the NSW LRC Report on De Facto
Relationships. The Committee was greatly assisted in its
deliberations by Professor Neave's comments on the Draft
Report and wishes to record its appreciation of her advice.
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3. SOCIAL CONTEXT OF DE FACTO RELATIONSHTPS

(a) PeoPIe

People may decide to cohabit rathei than marry for -a variety
of reasons. In some cases the parties cohabit before
*ãrri"g", in the form of a Èrial marriage. In some cases the
;;;¿i"; cohabit because one or both are already married to a

inita party and are perhaps awaitíng divorce proceed'ings' fn
ã[ñ"t ' siti¡at,ions cbuptes decide to enter a de facto
iãlatíonship rather thãn marry because such a relationship
accords more closely htith their basic philosophy of 1ífe'

Such information as is available tends to show that
non-marital cohabitation is on the increase'

Informatíon obtained, from the Australian Bureau of Statistics
indicates that there has been a dramatic increase ín the
incidence of d.e facto relationships in Australia between L97L
and 1986. fn particular, d.e facto couples now comprise 14.58
of all Territorl' couPles -

Number of couples in de facto relatíonshíps:

L}TL L976 1982 1986

Australia
NT

17,083* 65,938* 168 ,658*
n.a. n.a. n.a.

204 t946
4,382

1986

5.7
14.5

statistics and

De facto couples as Percentage of all couples:

7977 1976 L9B2

Australia 0.6* 2.2* 4.7*
NT n.a- n.a. n'a'

* These figures are derived from available
represent minimum estimates.

Surveys conducted. by the Australian Bureau of Statístics and
the Iistitute of Family Studies in 1982 revealed

While de facto relationships were particularly common

among people under the age of 301 more than 402 of all
p"opÍ"-ríving Ín a de facto relationship were older than
30 '
A majoríty (nearly 593) of current de facto
relatiónshiþs had continued for at least two years '
About 2OZ näA continued for more than five years, and 8t
for more than 10 Years'

Over one third of de facto couples (369) had dependent
children in their households (in 1986 this figure $/as

37g); 18g had the care of children born during their
current relationship. hrhere the female partner was
between 25 and 44 yLar= (the period usually assocíated
with family formatiãn) , child.ren were present in 51? of
families,
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De facto partners could not readíly be distinguÍshed
from married people in terms of education or religious
affiliation, but were more likeIy to have been born in
Australia or Ín another English-speaking country,

Except that they tended Èo be younger than married
people, de facto partners did not consÈitute a dístinct
sub-group of the Australian population.

It is not possible to compare the incídence of de facto
co-habitation in Australia, with overseas countries, because
of general paucity of data and an absence of uniform
definitions. However, the incidence is likely to be similar.
Estimates suggest that about 4z of arl co-habitating
heterosexual couples in the United St¿rtes involve persons not
marríed to each other. (p. Grick & G. spanier; "Married and
Unmarried Cohabitation ín the United States", (19901 42
J Marr & Fam 19 at 20 ).

In a study conducted in Alberta it was found that 6.2*
(+/ -2Zl of urban Albertans rÀ¡ere co-habitating outside of
marríage; this comprised 8 .89 (+ / -2.5\') of all co-habitating
couples, and 27.r8 of the survey respondents stated that they
had at one time, past or present, cohabited outsíde of
marriage with an unrelated partner of the opposíte sex for a
peri-od of six months or more: Alberta fnsÈÍtute for Law
Research & Reform, Survey of Adult Livinq Arrangements
(Research Paper No. 15, 1984).

The Alberta survey also revealed

less than 30t of all people
relationship $¡ere over 35,

livíng in a de facto

538 of such relationshíps had continued for over 2years, l1t for over 10 years,

252 of de facto coupres had dependant chirdren compared
wíth 60t for married couples,

de facto partners could not readily be distinguished
from marrÍed people in terms of education or religion,
though married people \rere more likely to régard
religion as important, 55t v 262.

Conclusion

Available statisticar informatíon índicates that de facto
coupres comprise a sÍgnificant proportion of cohabitíng
couples in Austraria and, particularly, the Northern
Territory. This appears to be part of a world-wide trend,.

(b) Leqal Problems

Many Laws and administrative practices confer benefits onr oraffecÈ the rights of, persons by virtue of their being the
spouse of another or by vÍrtue of the person having a spouse.
Such rights or benefits may be
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the right to maintenance from the other sPouse on
separatíon or end of the marriage'

the abilíty to share in matrþonial property on divorce,

employment benefits such as extra allowances,
entittemenÈ to housingr or housing priority'

pension or suPerannuation benefits,

the abilitY to adoPt a child,

the righÈ to share ín the estate of the deceased sPouse
if he ór she dies as the result of a fatal accidentr oE
without making a will.

Some of these rights or benefíts may also be conferrgd on d'e

facto "Spouses', and may vary from State to State. Some

benefits may be available to a de facto partner -after a

minimum cotrJUitation period, such as 2,3 or 7 years, or if
the couple have a cnifa, or no minimum cohabitatíon period
may be required.

Both d,e facto and marríed couples tend to show a lack of
foresight concerning the legal eonsequences of their
r"=pe.i,irr" relationstiíps. When a relationship is harmonious
fitlle thought is given to the legal problems which may arise
if the relaÈlonsnip breaks down. Property is usually
purchased in the name of one person alone, ot bank accounts
õpened without realising the legal consequences.

under the Family Law Act L975 (Commonwealth), the
conseguences of enlding the relationship aie . spelt out for
martiðd couples, couirsellíng and reconciliation, formal
dissolution af the relationship, custody of children'
maintenance and adjustment of pioperty rights ' No such

=ittgf. piece of legislatíon exists for de facto couples'

The NSW Law Reform Commission conducted a survey in
April-June Lg82 of a sample of le9a1 practitj.oners including
those who attended the seminar which it conducted on "The Law

and De Facto Relationships", all members of the Family Law
Practítioners Assocíation and a random selection ot members

of Regional Law Societies.

The main leg ing
de f ed to the in
orde disPutes, ing
main mestic vi on
death of a partner and requests for advice on cohabitation
contracts. Eighty Per cent of the practitioners who
particÍpated in the survey expr_es q-ed themselves to be
äissatiified with the operalion of the law relating to de
facto relatíonships whíIè 1.4.58 expressed satisfactíon with
the current law.
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(i) Cohabitation agreements

fn Fender v St. John Mildmay' [1938l the English House
to at least 1853,

AC1
backof Lords relying on cases dating

stated the following comrnon law rule:

"The law will not enforce an immoral promise such as a
promise between a man and a woman to 1íve together
without being marriedr or to pay a sum of money or gíve
some other consíderation in return for immoral
consideration. " (42l' .

The decision hras followed in Armstronq v Armstrong ÍL9621 VR
542 and Dobersek v Petrizza [1968] NZLR 2IL.

The decision in Fender v St. John Mildmay did not extend to a
coritract entered into by a de facto partner SEter the
relatíonship had ended, and which províded for the future
support of the other partner ("separation agreements").

In Andrews v. Parker LL973l OAn 93, t,he Su preme Court of
Queensland considered an agreement between de facto partners
in which the man transferred his house to the woman on
condítÍon that Íf she returned to live with her husband she
would retransfer the house to him. The court held that the
agreement was not contrary to public policy. The partíes
v¡ere already living together and the agreement was not
intended to bring about extra-marital cohabÍtation. fn any
case the Judge thought community standards had changed. In
hÍs words:

"... notorÍously Èhe social judgments of today uPon
matÈers of immorality are as different from those of
last century as Ís the bikini from a bustle. Sor orl
this aspect, I hold that if the agreement between the
parties vtas based on an immoral consideratíon ... then
the immortality \^/as not such accordíng to modern
standards as to deprive the plaintiff of the rÍght to
enforce it." (104).

The NSW Court of AppeaI held in Seidler v Schallhofer lL982l
2 NSWLR 80, g Fam LR held that an agreement beÈween a man and
a r^roman who were already cohabiting, and which contemplated
that they would live together for a further six months and
then either marry or separate, was not contrary to public
policy. The majority decision was confined to the facts of
the case and did not involve a ruling that a cohabitatíon
agreement entered into by de facto partners who intended to
live together indefinitely would not be contrary to public
policy. However, one member of the Court (Justice Hutley)
suggested that the principle of public policy invalidatíng
contracts entered into by de facto partners could no longer
be regarded as having any operation.

rn the Canadian case of Chrispen v Topham (1986l- 28 DLR (4th)
754 (Sask aB) affd. 9 RFL (3d) 131 (CA) a cohabitatíon
agreement was held to be valid and enforceable. Kindred J.
held (at p.758): "It cannot be argued that the agreement
between the plaintiff and Èhe defendant was made for an
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immoral purpose and, therefore,
Present day social acceptance of
that argument. "

i1lega1 and unenforceable.
common law living counters

There are strong judicial Índicatíons that the law is moving
in the direction of recognising cohabitation agreements and
not regardíng them as contravening doctrines of public
policy, but that this process is by no means complete.

(ii) Financial adjustment

The current law often causes serious injustice by failing to
provide a means, even on a temporary basis , of alleviating
financial hardship caused by the breakdown of a de facto
relationship. In particular, the law does not recognise the
needs of either or both parties as a factor ín the
readjustment of their financial relationship. Even wÌ¡ere the
needs clearly arj.se from and are attributable to the
relationship (as where a woman eartnot support herself
adequately because of her responsíbilíties to care for
children borr¡ during the relationship), the law does not
allow the needy partner to claim support, regardless of the
resources available to the other partner.

(iii) Property adjustment

Disputes concerning property arise freguently ín the
following cases

where a partner díes (e.g.
1L977) I NSWLR I82l ,

Horton v PubIic Trustee

where property is subject to claim by the creditor or
[1980] 1 wLR 2L91,one partner (e.g . In re Sharp

when the relatíonship ends
cannot be agreed to (e,9.
685)' or

and the divísion of property
Al1en v Snyder 11,977I 2 NSVTLR

when existing title to land is in dispute (e.9. Tad4eo
v Taddeo (1979) 19 SASR 5471 .

In Australia, one system of law Ís applíed to determine
property disputes between married couples, and another to
ãetàrmine dièputes between de facto partners. For married
couples the Court must take into account a number of matters
set ouÈ in the Family Law Act, but it can decide future
ownership of property accordíng to what is "just and
equitablè", irrèspective of which party has the formal title
to the property.

Disputes between de facto partners relatj.nqr to property are
detêrmined under the common law relating to propertyr and
trusts. This means that the partner with formal legaI title
is generally entj-tled to keep the property. ¡{any of the
relevant principles turn on the actual intention of the
parties at the lime the property was acquired, a matter on
which evidence is usually ambiguous, and whích may not be
relevant to a just disposition of property acquired in the
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course of lengthy cohabitation. These traditíonal doctrines
are unable to take account of contributions of partners of a
non-fLnancial nature such as child care and housework:
Kardynal v Dodek [1978] Vn 4L4.

An idea of the confusíon and technical complexity surroundíng
this area can be gauged from the extract below from Michael
Evans, "De Facto Property Disputes : The Drama Continues"
(1987) 1 AJFL 234

I'One major source of confusion in this area has been the
plethora of doctrÍnes which have been applied to resolve
these dlsputes. Apart from express trusts arising from
agreement of [síc] coilrmon intention, both expressed and
inferred (Allen v Snyder lL977l 2 NSWLR 685, per Glass
JA at 6921, there has been the o ld standby of the
presumption of resulting trust: Napier v Publl-c Trustee
(1980) 55 ALJR 1, as well as constructive trusts imposed
for a variety of reasons ranging from proprietary
estoppe1: Jackson v Crosþy (No. 2l (L9791 Zt SASR 2801
to fai lure of an express trust: Malsbury v Malsbury
[1982] 1 NSWLR 226, and even unconscientious retentÍon
ctf a benefit conferred outside any agreement or common
intention: MorrÍs v Morrist ÍL9821 1 NSWLR 613. It is
submitted th@rning these dispuÈes was not,
however, determined by some sort of chook [=chickenl
raffle. A staged analysis, discussed below' can be
identified from the leading cases. Not¡ that the HÍgh
Court has spoken on these matters, the guestion arises
as to whether these principles have been changed t ot
even clarified. In Ca1verley v Green (1984) 56 ALR 483;
59 ALJR L11, the High Court employed the presumption of
resulting trust without add.Íng to this apparent
confusion, or relieving it eÍther, for that matter, but
in Muschinski v Dodds (1-986) 62 ALR 429 a novel approach
to the resolution of these dísputes h/as adopted. The
majority overturned the express trust which the Court of
Appeal had found in Ëhe intentions of the partíes and
replaced it with a constructive trust based on :

(a) the appellantrs ríght to contribution from
respondent as a joint debtor in respect <¡f
payment of the purchase price of the property,
Gibbs CJ (437-81 , and

the
the
Per

(b) the appellant's right to repayment of her greater
contribution to the purchase price by analogy with
the rules applícable upon the failure of a
partnership or joint venturer pêr Mason (439) and
Deane JJ (454-5) . "

Since this article was written the High Court has further
developed the concept of the constructive trust in a $/ay
which may ultimately provide a far-reaching remedy along the
lines of Èhe doctrine of unjust enrichment in Canada and the
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USA: see Baurigartner v Baumqartner (L9871 76 ALR 75. The
Court díd not require that the parties have a common
intention and the constructíve trust was used to remedy
conduct found unconscÍonable (a " refusal to recognise the
exístence of an equitable Ínterest in property).

(lv) Domestic violence

Domestic violence tends to be a hídden problem. It is
extremely difficult to discover the extent of d,omestrc
violence ín any community. I{owever, it seems clear that
domestic violence Ís a signifícant problem in the Territory
in its extent and frequency. Obvíously, ít is a probÌem that
is not confined to de facto relatíonships. An assault in the
home is not a private matter. The resources of the community
are caIled on to deal with the consequences of violence in
the home, be they the damaged children, the victim's
ínjuries, the disruptíon to the neíghbourhoodr the wrecked
lives. It is an area where the Law must respond, but the law
is not the whole answer.
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4 COMMUNTTY ATTTTIIDES TO DE FACTO LAW REFORM

(a) Community Surveys

An Australian National Opiníon påff Survey conducted in I}TI
revealed that 36t of people interviewed expressed approval of
"unmarríed couples living together", 518 expressed
disapproval and the balance hrere undecided. By L977 the poll
revealed that approval had risen to 522, disapproval had
faIlen to 35È and there was virtually no difference in the
responses from men and v/omen. The Fanily Formation project
1981 conducted by the fnstitute of Family Studies surveyed
people aged between 18 and 34 years of whom 782 approved of
de facto relationships.
(b) Submissions to NSW' LRC

The Anglican, Catholic and Uniting Churches submitted Ín
1981/ße2 that they were generally prepared to accept that
the current law inflicted injustice in partÍcular areas and
that the injustÍces should be remedied but that they were
opposed to any attempt to grant de facto relatj-onships equal
status with marriage on the ground that to do so would be to
debase the institution of marriage.

The non-church submissions, including the Women Lawyers
Association, the Womens Advisory Council and the Australian
Council of Social Services, submitted that legal recogniÈion
of de facto relationshíps should be extended to overcome
specific injustices but argued against the legal equation of
de facto relationships and marriage on the basis of their
support for the view that the freedom of persons to remain
outsíde the Iegal institution of marriage shculd be uphetd in
a pluralist socj-ety.

(c) Submissions to NTLRC

The Of fice of lfomen's Affairs submit,ted the law be altered Ín
a number of respects. The principal recommendat,ions were
that
(i)

(Íi)

(iii)

legislation should be enacted which recognised de facto
relationships to alleviate specÍfic injustices such as
the possÍbIe invalidity of cohabitation and separation
agreements (see Part 71,

a de facto relationshÍp be defined as "a man and woman
cohabitating in a personal and domestic relationship".
new maintenance legislation be enacted which should

provide de facto partners wíth an enforceable right
of support;

be based on a philosophy of need;

provide critería to assess the needs of partners;
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ensure that children are not dÍscriminated against
on the basis of the marital status of their
Parents

(Ív) changes be made in the legislation relatÍng to properÈy
to

guide the courts actions in exercising the proposed.
adjustive jurisdiction;

empower the court t,o take into consideration the
future needs of Èhe parties;

empower the courts to look
financíaI contributíons to
improvement of propertY
contributions made;

further than direct
the acquisition of

when assessing

breakciown of the
that either party

Èhe statutory
to succeed
under the

(v)

(vi )

enable parties to make legally enforceable
agreements relating to the division of property.

legislation be enacted to deal with domestic violence.

the Adoption of Children Act be amended to allow a
de facto couple to adoPt a chÍld.

limit to two years after
relationship the maximum Period
can bring a claim;

de facto parÈners be included with
beneficiaries who are entitled
automatícal-ly on an intestacY
Adminístratíon and Probate Act'

the definitíons of spouse and widow in the
Administrator's Pension Act and the Supreme Court
(Judges Pension) Act be amended to include de facto
partner and de facto widow,

the Cemeteries Act be amended to give a
parÈner the right to object to cremation
partner,

(vii )

the Aged and. fnfirm Person's Property .Act be
amend.eã to give de f acto partners the right to
apply to the Supreme Court for a protection order'

a broad based reform in the nature of anti
d.iscrimination legislation, to protect partíes to a de
facto relationship, should be enacted-

The Secretary of the Northern Synod of the Uniting Church in
Australía maãe the following points in his submission

(i) Marriage involves a public declaration by two people
(and maybe their families) that they wish to create a
nehT social unit within society with all the legal,
social and relational implications of such a unit.

de facto
of their
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People who enter de facto relatíonships may be either
unable or unwílling to make such a declaratiõn.
The d.e facto relationship is" becoming an increasíngly
common form of relationship in our society. This
rerationship form will give rise Èo Íssues of ttre just
and equitable treatment of partners during the
relationship (e.9. in the face of domestic violencè) r or
at the time of separation or death. Às this type of
relatLonship becomes more common Èhere wilI be an
increasing need for "protective, adjustive and
supportive" functions of the law to be applied to therelationship.

ft would seem that a major reason for entering ade facto relationship is to have tíme to work thrðughthe questions of rights and obligations in terms of therelationship, and not to have these rights andobrigations automaticalry thrust upon one by marriage.
Thus not onry may it be useful to prace a minimum timeof six months as a judgement about the relatíonshíp(alterable for need at a judge's discretion) , buî:
certain entitlements (e.g. access to the de facto
spouse's superannuatíon) may require a longer termrelatíonship that Ímpries further obrÍgatlons and
rights.
The policy option which recognísed de facto
relatíonships in specific areas only "wouId seem thebest optíon". The following areas were suggested

FaÈaI Injuries Compensation
lestator Family Maintenance
Human Tíssue Transplan
Superannuation (Govt. )
l"lotor Accidents Compensation
Workers Compensation
distribution of estate on death
inter vivos settlement, of property simitar toprovísion of family court
protection from domestic violence similar toprovision of famíIy court
Anti-discrímination Act
Maintenance

(iv)

The YWCA advísed that
Harder for Girls" had

(i) that cohabitation
enforceable, and

1984 National
the following

Conference, "Itts
recommendations

íts
made

and separation agreements should be

all laws and administrative procedures covering d.e
relationships should be reformed.

(ii) facto
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LEGISLATION AND PROPOSALS FOR REFORTVI ELSEWHERE

(a) south Australia

A general attempt has been made to give a surviving de facto
=póo"" rights ãquivalent to those of a surviving d'e jure

"þor=.. 
ftre policy of the Family RelationshÍps Act 1975 was

eipressed by Èhe Attorney-General Èo be "Èhat where two
peäpte are livíng together in an establíshed de facto
iefätionship the þarties ín that' relationship should, fot
certain purþoses, b" entitled i.o the same rights and benefÍts
as lawfùl -sPouses" (S.4. Parliamentary Debates, House of
Assembly, 28 October 1975) .

Section 11 (1) of the Act provídes that a Person is a

"putative Spouse,'if on the relevant date he or she ís

"cohabitating with (the other) person as the husband or
wífe de facto of that other person and

Append.ix A contains Tables of N.T-. Legislation which affect
mäiried persons and de facto spousbs. Australian legislatíon
has, for many years' recognised the existence of a de facto
iÀfätionshipJ fbr various purposes. ft can be seen from the
Tables tnaC decisions to confer rights on de facto partners,
similar to those enjoyed by marríed Persons, have been made
on an individual bãsis, and not as a result of a general
policy.

(a) he

(i)
lor shel

has so cohabitated with that other Person
continuously for the period of five years
immediaÈely preceding that date; or

(ii) has during the period of six years immediately
preceding that date so cohabitated with that
ä*ter person for periods aggregating not less
than five Yearsi or

(b) a child., of whích he lor she] and that other person
are the parents, has been born (whether or not the
child ii stilt lÍving at the date referred to
above) . "

The Act enables a person to apPly to the court for a

declaration that he oi she is a putative spouse but d'oes not
equate that status with that of a de jure sPouse noT does it
specify the conseguences which flow fiom suòh a declaration'

The consequences are derived by the amend'ment of other Acts
th; froni=iot" of which ha¡é the effect of giving the
survíving putative sPouse similar rights to a survíving
Iawful spouse in certain circu¡ stances eg'

Ad.ministratíon and Probate Act 1919r s.72h(21 enables a
putatíve sPouse of- a person dyíng intestate to
þarticipate ín the distributíon of the estate of the
deceased. person. If there is no lawful sPouse the
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No provision has been mad'e
pursue claims for maintenance
each other.

putatíve spouse t'akes the entíre estate '
äeceased i; survived by both a lawfu1 spouse
putative sPouse they share the estate equally'

criminal Injuries compensation Act 1978r s.4 defines
.rriãti_* (a pêrson who ís entitled to compensation) to
include spouse or putative sPouse'

rnheritance (FamilY Provision)
putative sPouse to aPPIY
maintenance in the same way as

Successíon DutÍes Act L929' - s.4(1) enables a

SPousetoenjoytheSameexemptionfromestate
Iawful spouse.

Superannuatíon Act !g74, - s.721 enable-s a- putative

"päo=" 
who survíves a contributor to the Government

õ;;;;ã""uation Scheme to ,ppIy for.a spouse's pensíon
ã"ã- tn" applicant may be Ëie-to take to the exclusíon
of the legal sPouse.

wrongs Act 1936, ss.L9 and 20 enable a putative sPouse
to 6rin9 an aótion in respect of ttre death of the
deceased spouse where the dãath is the result of the
act, negteðt, or default of another person' Where the
ã""å.""d is survived by br th a lawful sPouse - and a

putative spouse, payment of solatium provided. by the
i"õi=iuti"" is apportíoned between ihem in such manner
as the court ttri"ï= just. Section 23 (b) (3) enables the
pot.ti.r" spouse of a victím of a criminal assault to
share in the compensatíon award.ed for loss caused by the
death of Èhe victim.

Iíving putative spouses to
property settlemenÈs against

If the
and a

Act I972r s.6 enables a
for testators famílY

a lawful sPouse.

putative
duty as a

for
or

The defínitÍon of Putative sPouse in s.11 (1) has been
criticised in the South Australian Supreme Court on the basís
that a childless couple must cohabitate for a period of fíve
years before either can acquire the status o f putative sPouse
whereas a very short and unstable Period of cohabitation bY a
couple who have had a child enables them to qualifY as
putatíve sPouses: fn re Fa an (1980) 23 SASR 454. The birth
need not have occurre ur the period of co-habita tion :

Lesiw v Commiss ioner of Succes sion Dutíes $9791 20 SASR 481.

(b) Tasmanía

(i) Maintenance Act 1967

Section L6 provides that a woman who has cohabitated with a

man for a períod of at least 12 months may obtain a

maintenance order if the man' without just cause or excuse'
Ieaves her without adequate means of support, ?r deserts her,

"i i" guilty of such misconduct as to render it' unreasonable
to expéct hår to contínue to live with hím. The maintenance
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proceedings must be bought within 6 months of the end of
cohabítation.

The provision daÈes from 1837 and, prior to the MW
pe Faõto Relationships Actrthere l^¡as no simílar legislative
provision in any other state which enabled a de facto wífe to
ólaim maíntenance from her de facto husband.

(ii) Law Reform Commission Report on
De Facto RelationshiPs (19771 .

Obligations Arising from

Having analysed -uhe arguments for and against granting rights
to de facÈo spouses, the Law Reform Commission considered it
approprj-ate to legislate to relieve exísting hardships and
inJustices in respect of de facto relationships by the
créatic¡n of legal rights and obtigations to cover persons who
have established. de facto relatíonships and survíved the
partner where one has died. The Commission emphasised that
it did not recommend the creation of a ne$/ de facto status
coextensive $/ith the status of marriage or sÍmílar to Ít.
Nor did it recommend that any kind of de facto reLationship
should ever effect any change of status such as occurs on
marriage. The Commission did not recommend that the mere
fact that parties have lived together as though they were man
and wife ior even a long period should itself alone confer
either legal rights or impose legaI obligatiols. The
Commission felt that rigrhts and obligations in this context
should be conferred or imPo
that this should be for the

sed on ofofd
purpose o re EV

enc and
a hi

what may
exception
relief in

and in ustices onl The Commission
pe ncy u e defined. by legislatíon or d.etermj-ned by

the courts. The Commíssion effected a compromise which may
be stated in general terms as follows

The test to be applied in determining whether or not
Iega] rights and obligatÍons should be created should be
proof of dependencY.

Generally, a dependency should only be capable of beirrg
proved. where the parties have cohabitated for a
ãontinuous period of 12 months immediately prior to the
cessation oi the depend.ency by death or the happening of
an event on which the claim was based.

Nevertheless, provided the courts which is adjudicating
on the claím ié satisfied that a dependency does in fact
exist, i! should. be able, oD the proof of "special
circumstances", to allow the claim even though !h"
parties have not cohabitated f.or such continuous Period
of L2 months.

It should be left to the court to decide
constitute "special cj-rcumstances" but this
should only apply to enable the court to give
cases of hardship (para. 6).
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(c) New South Wales

The De Facto Rerationships Act 1984 ca¡ne into force on 1 Jury
1985. rt is substantially bäsed on the NsI{ Law neform
Commission's ReporÈ on De Facto Re1at ionships (No. 36, 1983).

(Í) Cohabitation and Separatíon Agreements

The Àct provides that cohabitation agreements between de
facto coupres are varid. This refrects the common law where
qualífíed approval was given to such agreements in seidler
v Schallhofer [1982 I 2 NSWLR 80, I Fam LR 598. Separation
agreements have always been regarded as valj_d.

The Family Law Act provides for "maíntenance agreements"
which must be approved by the court. The courts have regard
to the publíc interest in decÍd.ing whether an agreement
should be approved.

The NsüI Act uses a different approach. rt requires such
agreements to be certifíed by a solicitor to have been signed
only after each partner had received advÍce on the effect of
Èhe agreement, whether it hras "prudent", and whether tt was
ín the partnerrs interests.
(ii) Financial Adjustment

Under the Famí1y Law Act, there is a greneral principle that
married partners are oblíged to maíntain each other. The NSW
Act provides Èhat chere ís no right to maintenance except as
it provides.

Maintenance j-s based on the applÍcant's inability to support
himself or herself adequately, but only if this inability is
due either to having the care of a child of the partnersr or
to having suffered a reduction in earning capacity due to the
cÍrcumstances of the relatíonship. The applicant must
normarly have co-habitated with the d.e facto partner for at
least 2 years. À maintenance order ceases when the applicant
ceases to have the care of the child. Orders based on
reduced earning capacíty may only be made if it is
"reasonable" to make the order, and if the order will enabre
the applicant to increase his or her earning capacity by a
course of training or education. Such orders are also
Iinited. to a period of 3 years from the date of the orderr or
4 years from the separation of the partners, whichever is the
shorter. The Act provides that Ín making an order for
maintenance the court shall ensure that the order wilt so far
as practicable preserve any entitlement of the applícant to a
pension, allowance or benefit.
(iiÍ) Property Adjustment

The Act confers a dÍscretionary povrer to make "such order
adjustÍng the interests of the partners in the property as to
it seems just and eguitable", havÍng regard to the part,íes'
contributions (whether direct or rndirect, financíaI or
non-financial) to the property, or to their financial
resources. The Court should also have regard. to any
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contributions made in the capacity of homemaker or Parent,
made by either of the de facto partners to the welfare of the
other de facto partner or to the welfare of the family
constituted by the partners and one or more of the following,
namely :-

(i) a child of the Partners;
(ii) a child accepted by the partners or either of them

into the household of the partners, whether or not
the child is the child of eíther of them.

(iv) Domestic Violence

(d) Vigtoria

The De Facto Relationships Bill 1986 was introduced ínto t,he
Legislative Council in Victoria on L7 September 1986. The
Bill lapsed and \^ras reintroduced on 24 l4arch 1,987 as the De
Facto nelationships Bill 1987. The Bill was modelled on the
New South IVaIes De Facto Relationships Act 1984. The main
provisions

allowed de facto partners to enter into enforceable
cohabitat,ion and separation agreementsi

provided a mechanism for settling property disputes
between de facto partners which allow the court to take
into account a wide range of contributÍons to the
property of the partners and Èhe welfare of the family;

provided a limited form of maintenance for former de
factor partners who are unable to support themselves
either because of child care responsibilitíes or the
effect of the relationship on earning capacity.

The Act includes Power for
the personal protection
related purPoses. Breach
offence, and the court has
punish for contempt.

It \,tas
1987.

the court to grant Ínjunctions for
of the partners, and for certaín
of such injunctions constitutes an
in addition its ordinary powers Èo

Standing Committee on Justice and Legal
of Commons was empowered to examine,
on equality rights under the Canadian
Freedoms, to consíder the Discussion

withdrawn in the Legislative CounciL on 19 August

On L2 August I9B7 the Property Law (Amendment) Bill was
introduced. That Bí1I contaÍned those parts of the De Facto
Relationships Bill that dealt rvith the adjustment of real
property interests on1y. It vtas subsequently passed and
commenced in June 1988.

(e) Canada

(i) Sub-Committee on Equality Rights-

In February 1985
Affairs of the
enquire into and

the
House
report

Charter of RÍghts and
Paper on Equality Issues in Federal Law, and to seek the



24

views and opinions of canadÍans, both individuars andorganisations¡ on the subject. The examj-nation and. inquiry
htas carríed out by a sub committee on Equarity Ríghts.
The recommendations of the sub-committee contained. infirst Report,, concerning common law spouses, are

the rncome Tax Act be amended to extend the meaning ofthe words rspouse' and 'married personr and similar
expressions to incrude a conrmon law spouse, and, the word
'marriage' to include a common law relationshÍpr so thatthe same tax treatment is afforded taxpayers inestabrished common law relationships as now äpþries totaxpayers who are legally married;

when benefits are conferred or obrigations imposed uponpartners in a legal marriage by federal law or policiãs,
such benefits and obligatíons appry in a sÍmilàr mannerto common law spouses;

a consistent definition of common law relationships beincorporated in all federal raws and policies that
recognÍse such relationships, and for this purpose, thatthe definition require that the parties bè of the
opposite sex, reside continuously with each other for atleast one year, and represent themselves publicly as
husband and wife.

(ii) CohabÍtation and Separation AgreemenÈs

its

The Family
maintenance
cohabiÈed.

Law Act 1986 (Ontario), part fff, dealing
obligations, applíes to partners who

with
have

(a) continuousry for a period of not less than three years,
or

(b) in a relationship of some permanence, if they are the
natural or adoptive parents of a chi1d,.

By s.53r parties may enter into a
regulate, during cohabitation or on

cohabitation agreement to
its cessation,

(but

a
b
c

(

(

(

ownership or divisíon of property,
support (=maíntenance) oblígations,
the education or moral training of their children
not custody/aceess),

(d) any other matter.

By s.54 ' parties who have separated may enter into aseparatíon agreement dealÍng with all the mâtters listed. íns.53, plus custody of or access to children.
such contracts must be in writing sígned by the parties and
wj-tnessed (s.55). A court may disregard provisions relating
to a chird in determining questions of support, educatÍon,moral training, custody or åccess , íí', to -ab sor is in thebest interests of the child. (s.56 (4) ) . It may set asid.e acohabitatÍon or separation agreement



(a)

25

if a party failed to disclose Èo the other significant
assets r ot signifícant debts or other lÍabilities,
existíng when the domestic contract was made;

(b) if a party did not understand the nature or consequences
of the domestic contractì or

(c) otherwise in aceordance with the law of contract.

similar legislation exists in British columbia (ramily
Relations Act RSBC LgTg c. L2U, New Brunswick (Þfarital
Property Act SNB 1980 c. M 1. onial
eroþerty Act SNFId ]-gTg c-32) amily
Law Reform Act RSPEI Ig74 Yukon
(Matrimonial Property and Fam - 1-979

(2dl c. 11.) The legislatior - more
Iimited than in the other Provinces as such agreements are
iãadily subject to recision or variatÍon. ThÍs is díscussed
in Davies, PP 80-112-

(iii) Financial Adjustment

ït ís possible for de facto par:tners of varying periods of
co-habiiation to claim support Ín cases of need in British
Columbia Q years co-habi[ation), ManiÈoba (5 years), New

Brunswick (3' years or if natural parents of a child) '
ìtrewfound.land and Nova Scotia (1 year), Ontario (¡ years or if
natural parent,s of a child) , Yukon (relationship of "some
p;6;¿"de"). -411 applications must be made within 1 year-of
ã;Ë;tr;; '(ãxcept vïkon: 3 mont'hs ) : see 9S!e9' pP' s9-68 '

(iv) PropertY Adjustment

rn New Brunswick, ontario and the Yukon it is possible for a

de facÈo partner of suffícient standing (see (íii) ) to obtain
an order for any property to be transferred or vested in his
or her name, *rrärä uit apþlication for support h.as Jceen made '
To the extenÈ that a property transfer cannot be based on a

need for support in tháse jurisdicÈions, and in all the other
provinces, èiaims for property adjustment are based on conmon

1aw trust doctrines: pèttbïs v eecker (1980) 117 DLR(3d)
tai, 19 RFL (2dl L6s, sor@ (1e86l 29 DLR (4th)
1, 2 RFL (3d) 225.

Pettkus v Becker involv 19

years. During cohaþL
äcquisition and. subse 111
bus'iness. Title to the Ene

name of Mr Pettkus. The maj of
Canada held that Miss Becker est
in the land and in the business. The majority based its
decision on the fact that Miss Becker's financial
contribution and. labor had enabled. t ot assísted in enabling,
Mr. pettkus to acquire the land and business. To permít Mr'
pettkus to retain these assets would be to countenance his
un just enríchment at the exPense of l{iss Becker.
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The princíp Ie establÍshed in Pettkus v Beeker was extended in
Sorochan v Sorochan. a woman cohabited with a man for

years ur I she worked on farmland owned by
him. Unlike Pettkus v Becker f the claimantts work
contribu ted to the preservation, maintenance and improvement
of the land held ín the other partner's nane, but not to its
acquisition. rt r,iras found by the supreme court of canada
that there had been an unjust enrichment which could be
remedied by imposing a constructive trust.
(h) New Zealand

The Law Reform Divísion of the Department of Justice has
produced a draft study paper entitled "De Facto Marriages and
the Lah¡". The paper discusses the issues rerevant to de
facto law reform in New Zealand, with particular reference to
legisratÍve change. As of 29 July 1988, this issue is beingpartially considered by a working Group set up by the cabinet
socíar Equity committee to review the Matrimonial property
Act.

(í) Cohabitatíon and Separation Agreements

By s.404 of the Property Law Act 7952, (added in 1986) de
facto couples may make cohabitation or separation agreements
"rvith respecÈ to the status, ownership t oE divísion of any
property owned or acquired by them or either of
them". Such agreements are vaIid. No special procedures
governing the making of such agreements are required.
(íi) f'ínancial adjustment

De facto partners have no automatic rights to maintenance.
l"laintenance in favour of a naturar parent is condÍtional on a
right to custody of a child, (Family Proceedings Act 1980,
s.79).

(iii) Property Adjustment

In the absence of a cohabítation or reparation agreement, the
common law, primaríIy the law of trusts, provides for the
settling of property disputes between de facto partners: see
Hayward v Giordani [1983] NZLR 140 , Oliver v Bradley t19871
NZLR 586.

Here
h time
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6. POLICY OPTIONS FOR REFOR¡{

(a) Equating Marriages and De Facto Rel-atí for all

The most sweeping approach would be to equate the legal
rights and duties- of -de facto sPouses f"= between themselves
.rá in relation to third partíes) with those of marríed
couples. In theory, this cbuld be done simply by defÍning
nmalriagre" to include not only the relationshíp between
persons who have gone through the appropriate ceremony but
ätso that between two persons who have tived together as de
facto spouses (perhaps for a specified period) '

Purposes

Hor^rever, this apProach would not be effective for the
purposes of laws o f the Commonwealth Parliament applyíng ín
the Northern TerritorY. It is not po ssible for a TerritorY
lavr, being a subordinate form of law, to alter or otherwise
affect the application of Commonwealt'h Iaws in the TerritorY
unless the Commonwealth law so Provides: R v Kearneyl
ex parte Japananqka (1983-1984) 1s8 CLR 39s.

rn particular, it is not possible rot a Territory l"* to
expa-na the legaI concept oi a "marriage" as defÍned in the
Commonwealth uãrriage ect 1961. The Northern Territory could
only validly legislate to equate the tegal incidents
attäching tã de facto arrangements wiih those already
attachÍná to marríages ín matters other than those covered by
Commonweãftn law. For example, the rules of intestacy
applying to a de facto partner's estate'

An alternative to redefining marriage is for the Northern
Territory and the States to PaSs a series of measures
desÍgned to provide the same rights and duties for parties to
a de facÈo relatíonship as aPp1y to married couples. The New

South Wales Anti-Disãriminälión Board, for example, has
recommended that "all legislation which affects the parties
to a marriage .granting of_ rights, the
impositign of o wise, be amended to include
thä parties to ip." The Boardrs report
was confined of State legislation
affecting the parties to marriage.

The implementation of the above amendments to Northern
territoiy or State legislation would not of themselves equate
the lega1 position of married. persons and de facto sPouses
since much of the law rellting to married Persons is
contained in Commonwealth leg slation such as the Family Law

Act 1975. However, the Northern Territory and !h" states
could, Lf thought desirable, enact legislation equivalent to
feãeråf 1egis1átíon governing married Persons. They could,
for example, Pass laws
maintenance ríghts of de
identical terms to the ProPert
the Family Law Act L975. Thís
positíon of marríed persons and de facto sPouses slnce
matrimonial disputes áre heard in' the Famity Court and
d.ispuÈes betweeñ de facto spouses are heard in Northern
Territory and State Courts-
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The llorthern Territory and the States do not have pohter,
wíthout the co-operatíon of the Commonwealth, to confer
jurisdíction on the Family Court to hear matters concerning
de facto couples. Accordingly, the complete equivalence
between the legal posítion of married couples and de facto
couples would require co-operation and joint action between
the Commonwealth and the Northern Territory and the States.
Such a precedent exists. Under s. 51 (xxxvii) of the
Constitution, a State may refer a matter to the Commonwealth.
The Commonweatth then becomes empowered to legÍslate on that
matter, for that State, for so long as the reference
contínues. rn 1986 various States, under indÍvidual
Commonwealth Powers (Family Law Chíldren) Acts referred
power to legislate with respect to the custody, maintenance'
and guardianship of chíldren (i.e. all children) and
questions of access. The Commonwealth retaíns plenary power
to legislate on alI matters for the NorÈhern Territory,
whether or not a request for legislatíon has been made.

Committee's View

There are consíderable legal obstacles to adopting a policy
of equating de facto relatíonships and marriages. Regardless
of these difficultiesr wê reject the policyr orl two grounds:

marriage has a special status ín the community Èhat is
deríved from the formal and public commitment undertaken
by the parties. To adopt a policy equating these two
different kinds of relationships would detract from the
specía1 significance of marriage as an instítution.

a policy equating the relatíonships would limit the
freedom of couples who make a conscious decision not to
marry because they wísh to avoid the legal rights and
oblígations of married people.

(b) Equating of Marrlaqe and 9e Facto Relationships for
Limi-ted Purposes

The strategy of eguating certain de facto relationships with
marri-agres, for specific purposes , is employed by the Family
Relationships Act 1975 (SA). The Act allows a person who
conforms to the statutory description of a "putative spouse"
to apply to the Supreme Court of South Australia for a
declaration of his or her status. The definition of
"putative spouse" requires a claimant to prove that the
parties were cohabitating on the relevant date (usualIy the
death of the partner) and that either the cohabítation had
lasted for at least 5 years before that date or the parties
have a child.

The definition does not employ the concept of dependence and,
therefore, differs fr<¡m the approach taken from the Tasmanj-an
Law Reform Commission. Once the declaration as to the status
of putative spouse has been made, the putative spouse has the
same entitlements as a married Person in a number of
specified areas each of which is governed by a separate act.
The legislation equates the posítion of a putative spouse and
married person only in relaÈion to claims conseguent'ial on
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the death of a partner. Thus a putatíve spouse and a married
person, in general have the same entitlements under the
iegislation concer¡red with such matters as intestate
ãuócession, test,ators family maintenance, comPensation for
fatal accidents and eligibility under governmenf-op"r.ttttuation schemes. No provision is made for Putative

"pãu=e= 
to claim maÍntenance for a settlement of property

fiom a former partner during the partnerrs lifetime.

The definit,ion of putative sPouse is open èo critícism that a
threshold requiremãnt of 5 years cohabitation for a child.less
couple may be thought too harsh, Particularly where
depãnd.ence can be próved. The provísions governing th9
relolutíon of competÍng claims between a putative sPouse and
a Iawful sPouse are not easy to reconcile, eg. s.72h of' the
Admínistradion and Probate Act 1919 (SA) Provides that where
there is both a lawful and a putatÍve sPouse, the spouses'
share in an intestacy is divided egually between them whereas
s.L21 of the Supeiannuation Act 7974 (Sa¡ directs the
trÍbunaI to pay d-eath benefits to a putative spouse of 3

years standing to the exclusion of the lawful spouse.

Committee's View

The Tasmanian Law Reform Commission recommended that further
lega! recognitíon should be extended to de facto

In prínciple, the CommÍttee consíders this may be.a possible
method of dealíng with the 1e9a1 problems that arise from de
facto relatíonsnips. The time at which the status of de
facto relatíonshiis is to be eguated with marriage must be
fixed at some asc-ertaínable d rtã. In South Australia, this
is when one partner of sufficient standing applÍes to the
Supreme courf for a declarat tus ' This
reluires a conscious decision a decision
or,iít "ty to be made whíIe are living
harmoniåusly. This d,ecision is made on the
death of one partner. Thís is n the South
AusËralian tejislation which provides for equation onlv in
the case of benefits available after death.

The Committee however considers this option inapproprÍate to
deal with the legal problems arising out of de facto
relationships. ft rejects this approach for two reasons '
Firstly, wd consider that no one point can be fixed when de
facto ïouples would wÍsh their rê1atíonship to be equated
with *a=rf.ge. Requiring a positíve agt (such as applicat-ion
to a courti to eslablish tnis time is unsuitable. such a

decisÍon Ís unlikely to be made in a continuing harmonious
ielatíonship that has rejected the option of marriage'
Secondly, *" consider thè situations in whích the two
relatioiåftip= are to be equated cannot be ascertained in
general terms, such as all marital benefits accruing afte':
d.eath. We consider, for the reasons outlined ín respect of
option (e), that this wilt not necessarily alleviate specÍfic
injustices.
(c) Granting De Facto Spouses Riqhts on proof of

Dependence
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relationships buÈ that such relationships should not betreated automatically as if they were legal marríages. Thecommissíon recommended that recognition êhould be based onproof of dependency and that, ín general, it should be opento a de facto spouse to provë dependence only where ln.parties have cohabitated for a period. of L2 monthsimmedíately prior to the cessation of Lhe dependency by deathor the happening of the event on which the crai¡n is basedprovided that the court, if satisfied that the dependencyexists, should have a díscretion to arlow a claím on þroof oi"speciar círcumstances" even though the parties häve notcohabitated continuously for the L2 month períod. The
Commissíon further recommended that amend.ment" r- in líne withthe above princíples, be made to legislation dearíng withestate duty assessment, fatal accidents, motor acci-dents,testators family maíntenance and workers compensation.

The commissíon did not attempt to define either ,'dependency',
or_the "special circumstances" that would justÍfy a claimbefore expiraÈion of the qualifying period fór conåuitation.
These matters are Èo be determined by the court according tothe circumstances of each case. rne commission did notconsider the application of the general principres which ithad enunciated to p.roperty disputes betweèn de facto spousesarthough such principres would appear to be equallyappropriate Ín such cases. The - -commission's 

approacirmaintaÍns a clear distinction between the legal effect ofmarri.age and that of a de facto rerationship. rne former mayconfer entitlements by virtue of the status of the partners.
De facto partners, by contrast, receive entitlementõ only onproof of dependence and, save in specÍal circumstances, proofof cohabitation for at least L2 months. The commíssion,sproposal would not permit a non-financiarly dependent defacto spouse to claim benefits even in circumstaices wherethese are available to a married person without proof of
dependence.

rt may be argued that a test of financÍal dependence takesinsufficíent account of the Ínterdependence or partíes to arelationship regardless of their financial aìrrange*ents.Relationships may involve not merely econc¡mic but emotionalinterdependence and mutuar support cõncerning such mat,ters asthe rearing of childrenf manag,ement of the household anddischarge of family and social responsibirities. Theinterdependence of parties to a reratioirship ßây, therefore,be an important consideration in formulaÈing an-'.pproach bythe law to the recognition of the rights ãnd auËies of d.èfacto spouses.

Committeers View

rhlg approach wourd give de facto partners rights andobligations in certain areas, but only on proof ofdependence. we reject this option because dependènce doesnot take into account the interd,ependence wnich may existregardless of- the partnerst financiar arrangements. rt maylead to arbi.trary resurts in cases wheie both partíeËcontribute to the family,s resources, so Èhat it is diificultto draw the line between independence and partj_al d,epend.ence.
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This option is unlikely to provide a remedy
majoriCy of relationships, and where ít does
Iíkely to disadvantage the male partner.

Recog
Speci

in the vast
apply, it is

Courts are d,evetopíng the law in the area of de facto
relationships. tJntil recently it was generally assumed that
cohabitation agreements were void as being contrary to public
policy. The lfSw Court of quallfied
ãpproirat to such agreemen in other
aiãas there are stiff Pr is clear
itt"t many rights, en joyed b of their
marital JtatuJ, are only conferred by statute. ft is not
possible for the conìmon law to develop in the area of
ètatutory rights or benefíts.

Committee's View

(d) Leave to the Common Law

The Committee considers that the development of the conmon
law is not an appropriate policy option. It cannot be said
with any certainty ttow the law will develop in s-uch areas as
property. or financial adjustment at the end of a de facto
iefätio"ship. Further, it is not possible for the common law
to alter statutorY rights.

(e) nition of De Facto Relationshi s to deal with
n"lus ces

It can be argued that, even if legislative reform is
d,esirable, no ãttempt should be made to adopt a uniform
definition of a de fãcto relationships designed to confer on
de facto spouses the same entitlement! as lawful sPouses in a

variety ot- ti"td=. Rather, the questio be

"ppro"åh.d 
bt examining each àrea o ich

rèõislative recognition of de facto an
isË"é. A juagmeít should then be mad uch
iãr"tio.rshiñs Éhoula be regulated furt hat
form Èhe recognitions should take. The legislation of the
Commonwealth, the Terrítory and the States has tended Co

develop in this way with t-he exception of South Australia.
Trad,iÈionally, de fãcto relationships have been regulated or
acknowledged- by legislation in limited areas but not on any
systematic basis.

ff this approach is to be followed, íE will be necessary to
examine separately each imp rrtant area of law in which
recognition of de facto relatíonships ís an issue. A

decísion will be required as to the nature of the change, if
;t;-""ã4.¿ in that ãrea. rf further legíslat-iv,e. re.cognition
of de facto reiationships is warranted, a definition will
have to be formulated, åttnougtt it may not be identícal to
the definítion adopted for other Purposes '

Committee's View

This approach has been supported. by -the 1ar9e majority of
submisiions received by the ÑSW law Reform Commission and all
the submissions receiied by the NTLRC. ft can be applied
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without detracting from the specíar significance of marríage.
Equarry, it does not penarise de facto partners by forcing
them to eíther accept the fuII ríghts and duties of marriageor face various legal injustices or anomalÍes. rn some
cases, the committee has concluded, it is appropríate for thelaw to distlnguish between the two reratíonships.conflicting claims against a person may be made by de taétopartner and spouse. There is no uniform anslt/er to this kindof probrem. rt can onry be solved on a case by case basis.
Accordingly, \¡re consider thÍs the appropriate policy option.
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NATURE OF LEGAL PROBLEMS AND RECOMMENDATTONS FOR REFORM

The legal dífficulties most commonly exPerienced by de facco
Partners concern

(a) agreements concerning the financíal aspects of the
pártíes' continuing relationship, gcnerally called
icohabitation agreements" or "separation agreements"i

(b) claims to property and financial adjustment
separation' or on t,he death of one party; and

(c) protection from domestÍc violence.

(a) Cohabitat ion and separatíon agreements

on

Submissíons from the YIIICA, the Unitíng Church and the Office
of Womens effairs expressed the view that de facto partners
should. be able to regulate their own financial affairs by a
cohabitation agreement, thaÈ, is, an agreement between a man

and woman made before .of after the d'e facto relationshíp has
Uãg"" which makes provÍsion with respect to -financial or
property aspects óf the relatíonship. Si¡nilarly t, ã

sepäration agreement should be avaÍlab1e to the parties'

co-habitation contracts have, until recently, been consídered
void at colnmon Iaw, because they $Iere against publíc p9li9v:
In Seídler's Case '(Lg82) the Colrt of Appeal gave qualificd
approval-to such agreements.

Recommendation

We agree wíth the view expressed in the submissions' because
cohabitation and. separatiõn agreements are a means by whicl
de facto partners can regulafe Èheir own affairs and avoid'
both an Íirposed regime of unnecessary litigation to resolve
the íssue. Accordinglyr wê recommend that the law should be
clarified to ensor-e that cohabitation and separation
ãõiããmènts should be enforceable under the general l"t as an
oid,irru,.y contract (see clauses 40 to 48 of the Draft BilI) .

we consider that the entering in or
separation agreement should be aLn
spècified requírements designed.to ers
have receiveä appropriate advice the
consequences of the agreement. The ude
requíiement, ment be ach
partner rec legal -advice before entering the
agreement here the requiremen_ts 

- 
have bcen

satisfied.r oüld not, in general, be capable
of being varied or overturned by a court'

To avoid creating undue injustice, we consider that there
should be one excéption to túis general rule. In proceedings
for fínancial adjïstment, the court should have por^rer. to
overrÍde a cohabitatíon agreement where the partiesl
circumsÈances have so changed iitt"e the date of the agreement
that enforcement of its teims would lead to serious íniustice
(clause 45 (3) ) .
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The po$rer to vary a separation agreement shourd, be morelimÍtedr âs such agreements are more likery to be con¿uctÀãwith both partners being avrare of theír tegal position. i;such a caser. the agreement may be varied only if it 
"".obtained by fraud, is void or unenforceable at cãmmon raw ðrcl-rcumstances, occurring since 'the agreement, make itimpracticable to carry the agreement out (clause 45 (4) i.

(b) Pro¡rertv ad 'iustment

Property dÍsputes between de facto partners represent themost common cause of litigation between de facto partners.
rl. exis!íng common law relating to property and tiusts areclearly inadequate. SubmissÍons to ttre Cbmmittee recommendedthat reform of the law should deal with this area.
The Property Law (Amendment) Act 1988 (Vic) deals only withthis aspect of de facto law reform.

Recommendation

rn order to overcome thís injustice we recommend that, Índisputes between de facto partners rerating to property, thelaw should be changed to gÍve the court po\^¡er to- detärmine
the respective interests of partíes according to what is just
and equitable. Accordingry, the court should be entitleã totake Ínto account the fínancial and non-fÍnancial
contributions, by either partner, to the acquisition,
conservation or improvement of property and to the welfare of
the other partner or the family generally.
lrie think it Ís imporÈant to prevent claims being brought by
people whose de facto rerationships have lasted for only a
relatively short time. rt is also inappropriate to create
rights and obligaÈions in relation to property interests orfinancial matters thai apply to people ãs loon as they enter
into a de facto relationship. Accordingly, vte recommend
that, in generarr ërr applÍcant should be able to insÈitute
proceedings for property adjustment (or financial adjustment
whÍch is dealt with later) only where the parties have lived
together in a de facto rerationship for at least 2 years.

To avoíd creating new injustices, we consider that the court
should be permitted to hear claims for adjustment Ín three
special cases, where the de facto relationship ís less than 2years. These cases are where :-
(Í) the partners themselves have had a child,
(ii) the claimant has made substantial contributions to the

relationship which would not otherwíse be recognised,
(iii) the claimant has the care

partner's child.
and control of the other

fn the cases (ii) and (iÍi) the Committee recommendcourt hear the appli-cation only if satisfied. thatdo so may lead to serious íniustice.
s that the
faílure to



claims for ad.justment of property or financial interests
sfrãufa be Urouitrt shortly after a relationship ends. While
ããti"g that Cañadian legislation favours a period of 1 year
;ã; financial adjust¡enf, we recommênd 2 years, which is the

"ã*" 
.= the periód in NSW legis1ation.. - 

The court should make

ãrders in suctr a way that the financial relationship between
the partners is set[Ied once and for all. The latter ís the
;ãi.å" break" princíple recognised under the FamíIy Law Act.
As the propert! inte]rests of partners may not-be static, wê

ããnsi¿ef ii apþropriate that the court determining property
interests have'ìp"ïific power to adjourl a Proceeding, should
there be a lÍÈelihood- of a significant change ín the
financial circumstances of one or both partners.

hre death of a party to an application
for , the application should continue
agadeceased.Ifapartner-diesbefore
the ed proceedings for the adjustment of
piãpertv interests, $¡e consider that the survivor should' be
confined Èo existíng remedies avaíIable to hím or her under
the Farnily Provision Act (see part B)'

suggested legislative provisions giving effect to thÍs
ràóó**""datiori are contained in clauses L2 to 22 of the Draft
8i11. These recommendations wíII not affect property
ãi=p"t"" involving only_? de facto partner and a third party'
The common law wÍlI stillY aPPIY'
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(c) Financ ia1 adiustment

A de facto partner is under no legal oblígat'ion. to support
his or her partner, either during the relationship or after
ithasended.Thelawd'oesnotallowaneedypartnerto
claim supporg, regardless of the resources available to the
other partner.

We consider that the Iaw can cause
alleviate financial hardshíp where
relationshiP.

The Submissi-ons
Affairs and the
of some form of

injustice bY failing to
it ãrises because of the

A number of submissions to the Nsw LRc pointed to the
trarásnip involved in denying a claim to maintenance by a d'e

facto partnei, where therá had been a prior period of
dependence "rrã' =p"cial needs arise out of the relationship'
The New south l^rales Catholic social welfare committee
supported

,,the right of a de facto sPouse to seek maintenance from
the other in cases where the Palty- has been

disadva"lãg"a or made dependent because of the nature of
rhe refallänship r,egislation should be specific in
its ter*=-ãna ciearly Aátine the circumstances in which
such a clairn can be made." (NSW LRC Report' Pâ9ê 156) '

to the Committee from the Offíce of Women's
unititg Church also supported the conferral

maíntênance right on a de facto partner'



36

Recommendations

we consÍder that it ís not appropriate to arreviate this
in justíce by givíng courts the s¿rme power to award
maintenance as they have in reratíon to married, couples. Thecourt may require a married person to support his or her
sPouse where the spousefs needs are created by círcumstancesnot related to the marriage, ê.g. ilrness or aócident.
we suggest that, in general, the parties to a de factorelatÍonship should be required to support themselves, butthe raw should provide for maintenance j.n cases of hardship.
These are :-
(i) where one party has the care and control of a child ofthe de facto relationship and is unable to supporrhimself or herself by Teason of child - 

èareresponsibilities ,

(ii) where a person's earning capacity has been adverselyaffected by the de facto rerationship (for examplel
because domestic responsibilitÍes havJ precluded Ltrat
perscrn acquiring skills needed for emproyment), and sometraining or retraining is required to enable Èhe person
tc¡ undertake gainful employment.

we consider that orders on the first ground should notcontinue beyond the date on which a child in the appricant,scare attains the age of 18. orders on the second ground
should have a maximum life of 3 years from the d.ate ót the
order t ot 4 years from the end of the relationship, which
ever is shorter.

$Ie consider Èhat a de facto partner who has sÍnce married t oÊentered into another de facto relationship, should not be
abre to bring an action for maÍntenance. rt would clearry beÍnappropriate in these circumstances.

we consider that an applícation for maintenance agai.nst apartner should cease on that partner's death. The survivor
should be confined to existing remedies avaílable to him orher under the Family Provision Act (see part g).

I¡'Ie consider that, in accordance with general príncÍples , acourt shourd be empowered to vary a maintenance -orderr- if the
circumstances of either party has changed t oE the cost ofliving has changed to such an extent as to justify making thevariation. ¡Io varj-ation should be capable of eitending theperiod of the order beyond the rnaximum life \^re have
recommended earlier.
suggested legislative provisions gÍving effect to this
recommendation are contained in clauses 12 to !6, 23 to 33 ofthe Draft Bí11.
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(d) Domestic Violence

Domestíc violence has been examined in the last decade both
overseas and in Australia. Most States have reformed their
laws: NSW Crimes (Domestic Violence) Amendment Act L982,
Periodic Detention of Prisoners (Domestic Violence) Amendment
Act L982, D€ Facto RelationshÍps Act I9B4 Part V: Tas.
Justices Amendment AcÈ 1985: South Australia Justices Act
Amendment Act (No. 2l 1982: Queensland Peace and Good
Behaviour Act 1982: W,A. - Justices Amend.ment Act (No. 2l
L982.

In March 1984, the Northern Territory Government authorised
the release of the drÀbbs report, Domestic Violence Between
Adults in the Northern Terri

rv êc a or ture
te epa êô to prepare proposals for

consideration by the Government on the issue. The Office of
l{omenrs Af fairs co-ordínated a Working Group with
representatives from Departments of Hea1th and Community
Services, Law and Northern Territory Police to PrePare a
Submission to Government, havíng considered the
recommendations of the drAbbs Report.

The Vforking Group, after consulting with communíty groups
ínvolved in assisting victims of domestic violence'
recommended that reform in this area cover three areas:

amendment to the existing law,
a public education camPaign,
post crisis counselling.

These recommend.ations were accepted by the Government in
February L988.

A set of legislative reforms are contained j-n the Justices
Amendment BiÍI (uo. 21 1988 and associated legislation tabled
(see Appendix C) in l{ay 1988 and are similar Eo legislation
enacted in three Australian jurisdictions.

WA: Justices Àct L902r ss \72-174 (added L9821
SA: Justices Act L92Lr ss 99 (added 1'9821
Tas: Justices Act 1959r ss 1064-F (add'ed 1985)

The legislation

empowers police to enter premises where there is a
Uelief on "reasonable grounds" that a person "is
suffering or is in ímmínent danger of suffering personal
injury at the hands of another person",

-

, and established an

permits the Court of Summary Jurisdiction
order imposing restraints on a person'
limiting the person's access to any premises,

provídes for makÍng the order on the application of a
víctim of domestic violence or harassment t Qt a police
offícer. Domestic violence includes actual "personal
injury or damage to property", threats of such violence,

to make an
including
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and "provocative or offensive behaviour .. o 1ikely to
lead to a breach of the peace",

makes a breach of an order än offence and,, consequently,
the offender liable to arrest without warrant.

Recommendatíon

lve consÍder that the general thrust of reforms contained in
the Justices Amendment Bill 1988, and related legislatíon,
are sufficÍently comprehensive to deal with the 1egal aspects
of the problem of domestic violence and are generarly inaccord with reforms the committee was considering
reconmendíng. we agree that such reforms should not be in ã
De Facto Rerationships Act, buÈ in legislation which may beutilised by married peopre, chirdren, neÍghbours and others.
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PRESENT NORTHERN TERRITORY LEGISLATTON AND RECOMIV1ENDATIONS
FOR REFORIU

rn many cases, specific injustices" have been dealt with by
Territory legislation (see Table 21. The most important
example, addressed in most common law jurisdictions (i.e.
jurisdÍctions whose laws derive from English law), Ís the
case of a dependent de facto partner with children whose
partner is killed. Under the Compensation (Fatal Injuríes)
Act a de facto partner ls entitled to share in damages
awarded to the partnerts dependants the "de facto wídow" as
this person is normally caIled.

(a) Adoption

The New South [fales Adoption of Children (Amendment) Act L987
provides that adoption orders may be made generally in favour
of de f acto couples of a'8, least 3 years cohabit,ation in
respect of a child ihey have jointly brought uP and
maintained for at least 2 years (s.19(1A,) (a)), with power to
make adoption orders where either or both minimum periods are
not satisfied if the welfare and interests of the child
require it.

The Adoption of Children Act s.I2 (see Table 1-) does not
permit de facto partners jointly to adopt a child. lVe

recommend that the policy be changed to permit de facto
partners, who have Iíved together for at least chree years,
to apply joirrtly to adoPc a child.

Under the Act, an adoption order can cnly be made if the
Supreme C<¡urt is satísfied that t,he appliiants meet specified
criteria, the primary concern being the welfare and interests
of the chíId (s.10).

The Committee conêiders that, ês the Act permÍts a single
person to adopt a child, it would serve no purpose to
iestrict the ability of a de facto couple to adopÈ a child.'
beyond that imposed on married couples ¡ âs any restriction
could be lawfully avoided by one partner choosing to adopt
the child in that partner's name.

This reconmendation was supported by the Office of Women's
Affaírs in its Submission to the Commíttee.

(b) Damages

Where a de facto partner suffers nervous shock as a result of
the death or injury of his or her partner, he or she cannot
bring an action for damages under section 23 of the Law
Refoim (Miscellaneous provisions) Act (see Table 1). We

recommend that such an action should be Possible. this
places a de facto partner in the Same posítion as a parent'
husband or wife who suffers nervous shock as Èhe result of
death or injury of a child or sPouse. We see no need for a
minimum period of cohabitation to apply in this case.



40

(c) Succession

The property of a deceased Person may be dÍstributed ín three
ways:

Pursuant Èo the terms of a wiIl, or

rf Èhe deceased dies without leavíng a valid will, i.e.
intestate, then it goes to the survíving family members
accordíng to "rules of intestacy" ín the Administration
and Probate Act (see Table 1) ' or

intestacy may be altered by a court under
Provision Act (see Table 2l in favour

The terms of a will 0r the effect of the rules of
the Family

of certain
dependants where Èhe will or the rules of intestacY

rovision for their "maintenance'not make ade te
uca on or vancemen fe" (s.8).

Und,er N.T. Iaw a surviving de facto partner of a person who
dies intesÈate is not entitled to a share in the estate.
(This is also the case Ín all Australian jurisdictions except
NSW and South Australia.) However, the survivor ís eligible
to apply to the Supreme Court under the Family Provision Act,
forþ-vision out of the estate. We do not consider that
this provision adequately deals with aII the problems of a
persott whose de facto partner díes intestate. Court
þroceed.ings may be time consuming and expensive, and may not
be worthwhile where the estate is small'.

The NSVÀI Law Reform Commission stated the PurPoses of the
rules of intestacy, which may be summarised as follows:

. They have the virtue of certainty and thereby avoid
disþutes and delays in distribution'

. They ensure that immediate relatives benefit from the
estãte in preference to more distant relatives,

. They ref lect communíty views on the \,ray in whích a

spouse's estate should be d'istributed,

. They reflect the deceased's assumed wishes.

These are, of course, general assumptions and may Prove to be
arbitrary in individual instances.

The Commission recommend.ed

( i ) !,Ihere a person d.íes intestate and is survived by
both a spouse and a de facto partner, tf" de facto
partner èhou1d be entitled to the spouse's-share on
intestacy to the exclusj,on of the spous,e if the de
facto pa-rtner live-ffiñThe d.eceased for a period
of at least 2 years before his or her death'
However. even whère this condition j-s fuIfilled'
the de facto partner should. not be entitled to take
the spouse's share if the court is satisfied that
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the deceased lived with his or her
any part of that 2 year period.

spouse d.uring

(ii) Where the deceased is survived by a de facto
partner and children of another relationshíp the de
facto partner shc¡uId be entitled to the spouse's
share on intestacy if she or he had lived with the
deceased for a period of at least 2 years before
the death.

(iii) !{here a person dÍes intestate leaving a de facto
partner but neither a spouse or chíIdren of another
relationshíp the de facto partner of the deceased'
if living with the deceased at the time of hÍs
death, should be entitled to take the spouse's
share on íntestacY.

These recommendations have been enacted by the Wil1s, Probate
and AdminístratÍon (De FacÈo Relationships ) Amend.ment Act
1984.

In the event that a person is
partner and a husband or a wife,

survived by both a de facto
three optionEre possible :

(a) The de facto partner of
(i) 2 or more years standíngr or
(ii) no specified standing Period
takes the entire estate,

(b) The de facto partner of
(i) 2 or more Years standing t ot
(ii) no specified standíng Period
takes 508 of a sPouse's sharet

(c) The de facto partner takes nothíng.

New South Wa1es adopts option (a) (i), South Australía adopts
option (b) in the case of a putative spouse (ie, a partner of
5 years standíng or a partner wlth dependent children who has
obtained a couit declaration of his or her status). The
Victorian De Facto Relationshíps Bitl proposed option (c).

The Comrnittee has concluded that

(a) in the event that a person is survived by de facto
partner but no sPouse, the partner should take the share
Ltrat would have gone to a spouse, if lÍvíng with the
deceased at the time of his or her death, and

(b) in the event that a person is survived by both a de
facto partner of 2 years standing and a spouse, the
partner- should take the share that-wofflti have gone-to a
ipon=" if living with the deceased at the time of his
or her death.

The Committee considers that this recommendation is more
Iikely to reflect the intention of the deceased than either
option (b) or (c).
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(d) Accident Compensation

The þlork Health Act s.49 provides that a worker's dependantsmay claim compensation in respect of loss causeã by awork-related injury to the worker. Depend.anÈ includes a d;facto partner. There is no perioa specified f;;co-habitation.
The committee considers the defínition of de facto spouse inthis .A,ct should be made consistent with that provideå in thedraft De Facto Relationships 8i11.
(e) Ancillary next of kin benef its/obligations
under the Administrators pension Act and supreme court(Judges PensÍons) Act, de facto partners and their dependentchildren are not entitled to share in pensíon benefits.under the supreme court (Judges Long Leave payments) Act awidow (i.e. spouse) only is entitred to share in long leavebenefits.

lfe recommend that, where there is a de facto partner, livingwith the Adrninistrator at the tine of his retirement, or witñthe Judge at the tíme of his demise, that partner shourd takethe share that would have gone to a spouse.

onry, a "spouse" may object to crematíon (cemeteries Act); ís
covered by an Aborígína1 land permit (Aboriginal Lands Act) tis liable to pay dependant's medíca1 bi1ls (Itfed.ical Services
Act); is crassed as sharing Ín the land held by his/her
spouse under the provisions of the crorvn Lands Act limitíng
the area of land that, may be held by a person; is protecteá
from seizure of household furniture under a bill of sale
under the rnstruments Act she/he has not endorsed; may hold
shares (other than as a partner) in an incorporated legalpractice (Legal Practitioners (Incorporation) ac.t) .

under the Public Trustee Act, only a spouse or "d,ependant"can benefit from estate maintenance orders.
we recommend that all these benefits or obligations be
extended to de facto partners, with no minímum qualifying
cohabitation períod, where there is no spouse.

(f) Exercise of incapacítated spouse's rÍqhts
under the Aged and rnfirm persons property Àct only a spouse
and children may appty for a protection order. only a spouse
may consent to emergency operations (Emergency Medical
Operations Act).

we recommend that all these benefits or obrigations be
extended to de facto partners with no minimum cohabitation
períod.

(s) Marital Privile es

under the Evidence Act, one spouse is not a competent orcompellable prosecutior¡ rsitness against the other for certain
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been much
made.

This privilege,
criticised and
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derived from the common law, has
many recommendations for reform

The Committee considers it inappropriate to automaÈÍcaIIy
extend this privilege to de facto spouses. The policy basis
for the privilege has been criticise<i and the appropriate
place to consider whether it shouLo be abolished' modified or
even extended (to such people as children or parents of the
accused) ís when the privilege is reviewed.

The Real Property Act contains provisions dealing with
dealings by married r^/omen. These provisions are primarily
directed at, removing disabílities ímposed by the common law
on married li¡omen but, to some extent, preserve them. By
s.69, a wife's title to land where the husband ís wrongly
registered as co-proprietor, is given priority against all
persons except bona fide purchasers for value.

The Committee considers it Ínappropriate to automatically
extend this corresponding privilege to de facto spouses
because the lack of formal and public declaration of marital
status makes such a provisic,:n extremely difficult to aPPly to
de facto relationships. Further, exisÈíng colnmon law and
statutory provisions enable rectification of the title in
such cases or permit a claim for compensation to be made.

The Wi1ls Act prcvi.des that a will is revoked by marríage
unless it is eipressed to be Ín contemplation of marriage.
The practical eifect of this is that, until a new will is
made, a spouse would inherit the entire estate of the
deceased (in the absence of children) under the laws of
intestacy.

The Committee considers it inappropriate to automatically
extend this provísion to de facto SPouseS for two reasons.
The primary reaso.t is that r âs a matter of principle_, it
cannot be assumed that a Person entering into a de facto
relationship Íntends to make the same kind of commitment to
his or her þartner that is made in the ceremony of marriage.
fn Australiã, most married couples execute mutual wills as
part of, or immediately after, the marríage ceremony. The
iule of law is well-known. By entering ínto a de facto
relationship, it cannot be said that the partner's minds have
turned to this question. In addition to rejecting an
extension of the provísion as a matter of principle, the
CommiÈtee recognises substantíal practical problems of proof
of "the commencement" of the relationship, the conseguent
problem of status of the will if the de facto relationship
èn¿s (given thaÈ approximately 4OZ of de facto relationships
Iast léss than Z yeãrs), and Èhe varying state of mind of the
partners. At some stage of the relationship a Partner may
intend to alter his or her wi!}, but it is difficult to
provide a rule of when the law presumes this to occur.

the l^Iills Ac
attesting wi
ot s.l/ an

t s.17 provides that a gift to the spouse of an
tness is void. The committee recommended repeal
Íts Re ort Relatin to the Attestation of Wil1s

by fnterested Witnesses a t Due Execu no s
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(Report No. 2, L9791 . Whatever the conti.nued rationale for
this rule, the Commíttee considers no purPose would be served
by extending such a rule to de facto partners.

However, the Committee considers that it may be appropriate
to extend the above benefits or entitlements (or benefits or
entit,lements the Committee has not identified), available to
married persons,
would result in s

to de facto spouses, where failure
ubstantial iniustice to a de facto

to do so
partner.

Such extension should be available on application by Èhe de
facto partner to the Supreme Courtr oD reasonable notice to
any person likely to be affected by an order of the Court.
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APPENDTX A

Legislation which confers a benefLt or obligation only
on a spouse, wife etc.

Legislation which confers a benefít on a de facto
partner

Legíslation whích removes a dlsability that only
applies to a married woman.

TABLE 1:

ffABLE 2z

TABLE 3:
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TABLE 1: LEGISLATTON WHICH CONFERS A BENEFIT OR
oBLIGATION ONLY ON A SPOUSE, WIFE ETC.

ACT S. BENEFTT

Aboriginal Lands 6A 'fSpouse" ís covered by Aboríginal
land permit

Administration and
Probate

Adrninistration may
husband/wife unless
opíníon that they
trusted with it

be granted to a
the Court is of
are not to be

22

64 Presumption of survivorship applies
to intestate and "spouset'

"Spouse" is entitled to distríbutíon
of intestate estate (see also
Schedule 6)

66

67 "Spouse" entÍtled to
intestate's personal

take absolutely
chattels

73 "Spouse" may have intestatets
interest in the matrÍmonial home
appropriateC under s.81 to satisfy a
Iegacy, interest etc. of deceased

Personal representative may not
d.ispose of intestate's interest in
matrimonial home without spouse's
consent

Rule that trusÈee may not acguire
trust property is abrogated where
trustee is spouse and trust property
is matrimonial home

77

78

l*
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l.'
,r¿,,

I
I

ACT BENEFTT

Admínistrators
Pensions

5 Pension payable to surviving sPouse
of Administrator

Adoption of
Children

L2 Adoption order may onlY be made in
favour of husband and wife (unless
circumstances make it desirable to
make the order in favour of one
person)

Adoption list maintained for benefit
of married couples who wish to adopt

19

Aged & fnfirm
Persons' PropertY

Spouse and other relations may
apply for a protectj-on order.

7

L7 I'lanager may aPPIY money to
maintenance or advancement of sPouse
and children.

Crown Lands 38A (10A,) Married Persons holding
beneficial interests in Pastoral
lands are deemed to hold the
beneficial interests in aII lands
held by each of them

(1OB) Same Provísion for shares Ín
incorporated comPanies

Emergency Ivledical
Operatíons

t'next of kint' for
consent Èo emergency
be a spouse

the purPose
operations

2 (L') of
may

Evidence 7r 9
26K

Spouse not comPellable wítness
against husband. for certain
offences.

L2 Bil1s of Sale made bY married
persons which comprise househol'd
iurniture are not enforceable bY
seizure or sale unless endorsed bY
spouse in the manner Prescribed in
Schedule 1

Instruments
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ACT s. BENEFIT

Law Reform
(Mj-sc. Provisions )

Husband or wÍfe included
definiÈion of "member of the
family"; and can therefore
nervous shock.

23 in the

sue for

Legal Practitioners
(fncorporation) ect

7 Spouse
shares

ofa
irr a

director may hold
practising company.

Ivfaintenance T2A A husband whose conduct justifÍes
wife li-ving separately from him
deemed to have deserted her.

I2C Husband or wife may rebut
presumptÍon of condonation.

13 Wife may
maintenance / separation
specífied grounds.

obtain
orders on

15 Husband
order.

may obtain maintenance

30 An offer to provide a home by aperson whose conduct, justifies
spouse is living separately isn't a.
sufficient answer to an application
for a maintenance order.

3OA-B Separation order relieves
obligaÈion to 1Íve with
wife may enforce.

wife from
husband;

Medical Services 5 Spouse may be a I'dependant" for the
purposes of the Act.

13 Where a
services,
dependent
charges.

dependanÈ receives medÍcaI
the person on whom he j-s
is liab1e to pay the
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ACT e BENEFTT

Public Trustee 60 Public Trustee empowered to apply
property, money etc. for benefit of
wife, husband, children or any other
dependant (could catch some de facto
partners).

Real Property 28 l4arried wonan not to make
applÍcation to bring land
provisions of Act wíthout
husbandrs consent; unless the
is he:i separate property.

under
her

land

69 VII where husband is
registered as co-proprietor
belonging to wife, title
prevails except as against
fide purchase for value.

wrongly
of land
of wife
a bona

189 Where a female registered
proprietor becomes married,
d.etails of her marrÍage must
entered on the Register.

Èhe
be

190 Ilusband of female registered
proprietor is entitled to be
registered as co-ProPrietor unless
the land is her seParate ProPertY.

Married women making applications
to bring land under Act to which
they're not separately entitledr ot
married t¡omen registered. as
co-proprietor of land with husband,
entering into dealings whích may
alj-enate or d.iminish their interest'
must be seParatelY examined and
declare that they know what theyrre
doing.

A married woman registered as
separately entitled to land is
treated as a feme sole rot PurPoses
of the Act, rffiss-Estraints have
been placed on her abilitY to
alienate.

255

257
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BENEFIT

Status of Children 5 (1) Where å woman gÍves bírth during,
or within 10 months before the
termination ef, her marriage, the
child is deemed to be a child of the
marriage.

Supreme Court
(Judges Long Leave
Payments )

Long leave payment can be made to
widow of Supreme Court Judge.

5

Supreme Court
(Judges Pensions)

5 Pension payable to widow of Supreme
Court Judger or widow's children.

Wi11s L7 Gifts tc¡ the wife or husband of an
attesting witness are void.

A creditor whose wife or husband
attests a will which charges the
estate wíth the debt will still be
admitted as a witness to prove the
validity of the v¡il1.

Wíll Ís revoked by marriage unless
expressed to have been made in
contemplation of marriage.

18

20
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TABLE 2 z LEGISLATION VíHTCH COIIFERS À BENEFIT ON A
DE FACTO PARTNER

ACT c BENEFIT

CompensatÍon
(Fatal Injuries)

4(3) De facto partner
family member for
the Act.

is treated as a
the purposes of

s.8 Action for damages may
for benefit of family
deceased.

be brought
members of

Coroners 4 "Spouse" includes
for the purposes of

cle f acto
the Act.

sPouse

23 Spouse entitled to a copy of Post-
Mortem Report.

Spouse may apply for exhumatíon and
removal of remains.

48A

Crimes Compensation 4 De facto rvidow/widower is a
"relative" of the deceased for the
purposes of the Act.

5 Compensation
obtained for
relatÍves.

Certificate
benefit of

may be
dependant

9 Pecuniary
relatives
assessment

Ioss to
is relevant

of compensation.

dependent
to the

Family Provision 7 De facto
Court for
estate.

widow/widower may aPPIY to
provision from deceased's

Home Loan Scheme
Regulations
Housing Concessional
Loans Regulatíons

Person ineligible for certain
benefits if spouse (includes de
facto spouse) owns certairr property.
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ACT s BENEFIT

Human Tissue
Transplant

77 De facto
a spouse
Act.

partner
for the

is taken
purposes of the

beto

18 Spouse may approve or
use of deceased I s
death.

object
tissue

to the
after

Lands Acguisition Disadvantages to
can be consídered
compensation or

de facto spouse
in assessing
granting loans.

Sched
2l
Rules
9, 71,
1

Legislative Asse¡nbly 18
Ivlembers Superannuation

"Spouse" includes certain de facto
partners (note: some limÍtations,
eg minimum 3-year length of
relationshÍp)

Pensions and benefits
widows /widowers .

paid to24

Maintenance 16 Orders may be made that
of a child must pay
expenses of pregnancy.

the father
prelS.minary

L9 Orders may be made that the father
of a child must pay funeral expenses
of a mother who díes in childbirÈh.

Mental Health 34 A spouse is a "prescrÍbed person"
who may appty for review of an order

Note , however, the Suprerne Court
may also allow an applicatÍon by
"any other person who has, by
reason of ties of blood or
friendshÍp or for any cther reason,
a bona fide interest in the welfare
of the person who is the subject of
the order" - would cover de facto
partners.
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ACT s BENEFIT

Motor Accídents
Compensation

4 "Spouse" includes certain de facto
partners (some lÍmits eg minimum
length of 3 years etc)

7 Benefits in respect
where injured has died
to his spouse.

of
are

injuries
payable

22 Death benefits payable to spouses.

Status of Children 5 (3) lfhere a woman gives birth to a
chitd and within 44-20 weeks before
the birth she cohabited wíth a man,
the child is presumed to be theirs.

5A "Husband or wife" includes
parrtner for purposes of AID

de facto
program.

5D Husband of a woman who has
child is deemed to be its

an AÏD
father.

Work Health 49 Dependants entiÈIed to
compensation. "Dependant" includes
person "ordinarily" living wíth the
worker as husband or wife
immediately preceding the accident-
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REMO\rES A DTSABTLITY
TO I\,IÀRRIED WOMEN

ACT DISABILTTY

Domicile 5 Married
domÍcile

q/oman
clf her

taken to have the
husband.

GuardÍanship of
Infants

22 A married v/oman is capable of sas next fríend and of being
appointed guardian ad. iite.Denart ot her own, or any other,children

uing

on

Law Reform
(I"lisc. Provj-sions )

10 Husbandrs liability for his wife'storts and ante-nuptial
obligations.

Married Womenrs
Property

1 Marríed women unable to deal with
separate property, enter into
contracts, sue and be sued etc. as asingle v/oman.

3 VIífe unable
husband in his

to prove loans
bankruptcy.

to

2 Women married after conmencement ofAct are entitled to hold as
separate property everything
belonging to them at time oimarriage or acquired by them after
marriag:e.

5 Property acquired
afÈer commencement
by her as separate

by married v¡oman
of Act to be held
property.

6-9 Shares, stocks etc. in the name
a married woman deemed to be
separate property ldoesn't apply
agaínst creditors of husband-
situations of fraud etc. s.10J

of
her

as
in

Married woman to have same civil and.criminal remedies and redress as a
feme sol-e.

I2

I
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ACT DTSABILITY

Trustee L6 Married v¡oman
hereditament is
trustee may not
as if she v¡ere a

convey/surrender it
feme go1e.

Ín whom
vested

freehold.
a bare

a
as

6e (1.) Married !./oman
effectually
reversionary
possibilities
personalíty,
husband.

unable to fully and
dispose of future/

interests, and.
of interests ín

without consent of

69 (2) Married wômen unable to fullY and
effectually release powers/rights or
equities to settlernent in personal
estate without consent of husband-

Married
(Torts )

Persons
Act

4 Persons who were a PartY to a
dissolved or annulled marriage have
ri-ghts of action ín tort against
each other as though theY had never
been married.

I
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(DRAFT No. 1)
NORTHERN TERRITORY OF AUSTRALIA

DE FACTO RELATIONSHIPS BILL 1988

TABLE OF PROVISIONS

PART I PRELIMINARY

1
2
3

Short title
Commencement
Interpretation

Application
Other Rights

this Act
Declarati-on
Declaration

ttapplicant";
"child";
"cohabitation agreementtr ;Itde facto partnerrt;
t'f inancial matters?r ;

"financial resources" ;ttperiodic maintenancef' ;Itproperty'r;
"separation agreementrr ;

"Suprerne Courttt;

4
5

6
7

8
9

10
11

Relationship

PART II . JURISDICTION

Courts with Jurisdiction under this Act
Limit of Jurisdiction of Local Court
Suspension and transfer of proceedings
Courts to act in aid of each other

PART III . PROCEEDINGS FOR FINANCIAL ADJUSTMENT

Division 7 - PreLiminarg

Applications for orders
Conditions for making order - livíng within

Terrítory, &c.
Conditions for making order - length of

relationship, &c.
Time límit for applications
Duty of court to end financial relationships

Ðivision 2 Adiustment of interests in propertr¡

of De Facto Partners not affected by

of Interests in Property
as to Exístence of De Facto

of
in

12.
13.

74,

15.
76.

17.
18.

19,

20.

Order for adjustment
Adjournment of applícation - likelihood

significant charge ín circumstances
Adjournment of application - proceedings

FamiIy Court
Deferment of order



2I,
22.

23.

24.
25.
26.
27.
28.
29.
30.
31.

32.
33.

Effect of death of parties on application
Effect of death of party on ordèr

ÐÍvision 3 - Maintenance

No general right of de facto partner to
maintenance

Order for mai.ntenance
Interim maintenance
Effect of subsequent relati.onship or marriageApplicant cannot continue after death of partnãr
Cessatíon of order - generally
cessation of order - chird care responsibilities
Duration of orders for periodic maintenanceVaríation, &c., of orders for periodic

maintenance
Extension of orders for periodic maintenance
Recovery of arrears

34.
35.
36.
37.
38.

39.

Ðivision 4 General

Powers of court
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Entering into agreements
separation agreement where rerationship continues
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DRAFT No. 1

make provision for the resolution of disputes
between de facto Partners

PARÎ I PRELIMINARY

1. SHORT TITLE

be cited as the De Facto Relationships

to

This Act may
7988.Act

2. COM}IENCEMENT

This Act shall commence on a date to be fixed by the
Admínistrator by notice in the Gazette.

3. INTERPRETATION

In this Act, unless the context otherwise indicates
or requires

"applicant" includes a cross-applicant;

"chiId", in relation to de facto partners (whether
the partners are referred to as the parties to
an applícation or otherwise) means

(a) a child born as a result of sexual
relations between the Partners;

(b) a child of the woman whose
partner is Presumed to be the
ttre child under section 5D of
of Children Act; or

de facto
father of

the StaÊus

(c) a child adopted by the'partners;
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t'cohabitation agreementfr means ana man and a woman, whether
other parties to the agreement

(a) made (wherher bèfore
conmencement of this Act)

agreement. between
or not there are

or after the

(b) which
respect

makes provision at
to financial matters.

entering
or

Ieast with

who is
as his

basis

( i ) in contempÌarion of their
into a de facto relationship;

(ii) duríng a de
between them; and

facto relationshíp

"de facto

(a)

"de

partnertr means

in relation to a man, a woman
living or has Iived with the man
wi f e on a bona f ide domes ti_c
although not married to him; and

(b ) in relation to a r.roman, a manIiving or has l_ived with the çvoman
husband on a bona fide domestic
although not married to her;

facto relationship" means thebetween de facto partners,
relationship of Iiving together aswife on a bona fide domesiic basis
married to each other;

who is
as her

basis

relationship
namely the
husband and

although not

respect to" f inancíaI matters'r means
any one or more of the

'rfinancial resources", in relation topartners or either of them, includes
(a)

matters with
following:

(a) the maintenance of one or both of thede facto partners;
(b) the property of one or both of thosepartners;
(c) the financial resources

those partners;
of one or both of

de facto

a prospecti_ve claim or entitlement inrespect of a scheme, fund or arrangementunder which superannuation r rêtiremeãt orsimilar benefits are provided;

property which, pursuant to the provisionsof a discretionary trust, mäy becomevested in or used or applied in or towardsthe- purp_oses of the de- facto partners oreither of them;

2

(b)
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purposes; and

(d) any other valuable benefít;

'tperiodic maintenance" means maintenance by^ 
" weekly, fortnightly, monthly, yearly
periodic sum;

I'propertytr, in relation to de facto partners or
either of them, includes

(a) real and personal property and aly estate
or interest (whether present, future or
contingent) in real or personal property;

means of
or other

money;

any debt or cause of action for damages;
and

right with(d) any other chose in action, or
respect to Property;

(b)

(c)

(a)

(b)

" separation agreementrr means
man and a woman, whether
parties to the agreement

an agreement
not there

between a
are other

made (whether before or after the
com.mencement of this Act) in contemplation
of termínating a de facto relationship
between them Jr after terminating iL; and

which makes provision at least wíth
respect to financial matters;

4. APPLICATION

This Act applies to a person who has been a de facto
partnãr, whethei before or ãft.r the commencement of this
Ãct, but does not apPly to a perso-n who was a p-artner in
a de facro refåiiónship 'whÍch ended before the
com.mencement of this Act.

3



5 OTHER RIGHTS OF
THIS ACT

De Facto ReLationships

DE FACTO PARTNERS NOT AFFECTED BY

Nothing in thÍs
partner to apply for
Act or law.

affects any right of a de
remedy or relief under any

Act
any

facto
other

6. DEcLARATIoN oF INTERESTS IN PRoPERTY

( 1) l,{ithour 1ímiring the generality of section 5 ,in.proceedíngs between dg f¿cto partners with respect to
:xigting rights in rear or,personar property, a court maydecrare any rights that a de facto pãrtner has in respectof the property.

(2) If a court makes a declaration undersec_tion (1) it may make consequential orders toeffect to the declaratíon, including
(a) orders as to possession; and

sub-
gíve

(b) in the case of a Local Court, orders of thekind which may be made under secrion 33(1) (b),(c), (i) and (j ).
(3) An order under this sde facto partners but not on any

7, DECLARATION AS TO EXISTENCE

is binding on the
person.

FACTO RELATIONSHIP

de facto relatíon-(1) A person
ship exi-sts or has

who alleges
exis ted

ection
other

OF DE

that a

herself and another named

(b) between 2 named persons,

may apply to a court for a declarationexistence of the de facto relationship.
as to the

in its declaration that

(a) between
person;

hirnsel f or
or

(2) rf the court is sarisfied that a de factorerationship.exists or has existed, the court may make adeclaration (which sharl have effect as a judgmenl of thecourt) that persons named in the decraratíón ñave or havehad a de facto relatÍonship.
(3) The court shal1 statethe de facto relationship exÍsted.

(a) at a date specified in the
(b) between dates specifÍed

or both.

(4) A declaration
person or either of the
a partner or partners to

dec l-aration ; or

in the declaratíon,

may be made whether or not thepersons named by the applicant asa de facto relationship is alive.
4
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(5) If any person whose interests, in the opinion
of the court, *o,tid be affected by a declaration is not
present or t.p."""nted, and has not been given the
äpportunity to be present or represe.n_ted, at tÞ" hearing
o'f' an application the court raY I íf it thinks that a

person oùÄitt to be present or rePresented at the hearing,
ãdSorrrn t"he hearing to enable that person to be given
that opportunitY.

(6) While a declaration remains in force the p-ersons
named'in the declaration are presumed conclusively for all
pripã""" to have had a de facto relationship at_ the date
äp"äified in the declaration or between the dates
specified, or both.

(l>Thecourtmaymakeanorderannullinga
declaration, on the appÍication of a person _wh9 applied
or could have applied-ior the making of the declaration,
or who is affec€ed by it, if the court finds that new
facts or circumstance! have arisen that have not been,
and could not reasonably have been, prevíous1y disclosed
to the court.

(8) The declaratíon ceases to have effect on the
order'of annulment but the order does not affect anythíng
done in reIíance on the declaration before the making of
the order.

(9 ) If any person whose interests, in t-he opiníon
of the Court, *o.ti-d be affected by an order of annulment
is not present or represented and has not been given an
oppo.t.rnity to be prèsent or represented at the hearing
o.f'the "ppli""tion for the order the court ßaY, íf it
thinks that the person ought to be present or represented
at the hearing, adjourn the hearing to enable that person
to be given that opPortunitY.

(10) If the court makes an order annuLling a

declaration, it ffiay, if it thinks that it would be j,ust
ànd equitaûIe to do so r make 1ny ancillary orders
(including orders varying ri¡hts with respect to property
or financial resources ) thaC may be necessary to Preserve,
as far as practicable, the rights or interests of any
person affected bY the annulment.

PART II . JURISDICTION

8. COURTS \,{ITH JURISDICTION UNDER THIS ACT

ApersonmayapplytotheSupremeCourtoraLocal
Court fór an order or relief under this Act'

9. LI}.ÍIT OF JURISDICTION OF LOCAL COURT

(1) A Local Court

(a) shall not have jurisdiction under t.his Act to
hear or determine proceedings seeking an
order

5
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( i ) in relation ro
adjust any estate

(ii) for maintenance,

property, to declare
or interest; or

or

of a value or amount in excess of the jurís-
dictional linit order the Local. Courts Act;

transfer such proceedings to the Supremeunless the parti_es conient to the Loca1hearing and determining the proceedíngs.
(2) The Local Courrreferreá tt in sub 

r! L 
"i;

thg parties would earand determine the
first make-such or T1Irngthe disposal of the procee rt.

(3) rf proceedings are transferred from the Localcourt to the - supreme cou_rt, the supreme court sharr,subject to the rules of court, jroceed as Íf theproceedings had been originally instiiuted in that court.

(b) shall
Court
Court

PART III - PROCEEDINGS

Division l

to
to
the

(4) lfithout_ affecring rhe duty ofcomply with this section , failure by
compJ-y does not invalidate any orde-rproceedings.

a LocaI Court
the Local Court
of the Court in

thís Act shal-1
other in aII

10. SUSPENSION AND TRANSFER OF PROCEEDINGS

(1) A cou.rL may suspend or dismiss proceedings thathave been insrituted under this A¿t bt or in reration toa person if it appears to the court thãt other prã-eedingshave been instÍtuted under this ect-uy or in relation tothe same person in another court.

,.-^r ,!?)^,O, court may transfer pending proceedingsrnstituted under this Act to another court with.juriã-diction under rhis Acr if ir "pp."i"-i"-rh;-".;;^ r[rar Íris in the interests 
_ of justice that the p.o...air,g" bedealt with by rhar other Jourt.

11. COURTS TO ACT IN AID OF EACH OTHER

All courts having jurisdiction underact in aid of and bi-auxiliary to eachmatters under this Act.

FOR FINANCIAL ADJUSTMENT

Prel.iminargr
72. APPLICATIONS FOR ORDERS UNDER THIS PART

A de facto partner may apply to a courtany other application ior- àny remedy or
(whether

relief is
or
or

6

not



Ðe Facto RelationshiPs

may be made under this Act or any other Act or any other
Iaw) for an order under this Part

(a) for the adjustment
the property of the
of them; or

(b) for the granting of maintenance'

both.

of interests with respect to
de facto'partners or either

or

13. CONDITIONS
TERRITORY,

FOR MAKING OF ORDER
&c.

LIVING \dITHIN

the Territory for at
de facto relationshiP;

to make the order would
applicant.

(1) A court sha1l not make an order under this Part
unless it is satisfied that the parties to the applicaLion
or either of them resided in the Territory on the day of
the application and that

(b) substantial- contributions of the kind referred
to in section 17(1)(a) or (b) have been made in
the Terricory bY the aPPlicant.

(2) If a court is satisfied about the matters
specífied in subsection (1) it may make or refuse to
make an order because of facts and circumstances,
includíng facts and circumstances that took place before
the com.mencement of this Act or outside the Territory.

74. CONDITIONS FOR },ÍAKING ORDER - LENGTH OF RELATIONSHIP,
&c.

A court shall not make an order under thís Part
unless it is satisfied that the parties to the application
have lived together in a de facto relationship for a
continuous period of not l-ess than 2 years, but irres-
pective of Ètrat circumstance, the court may make an order
if it is satisfied that there is a child of the parties
to the appJ-ication, or that the applicant -

(a) both parties resided in
least one-thírd of theír
or

(a)

(b)

has made substantial contributions of the kind
referred to in section 17(L)(a) or (b) for which
the applicant would otherwise not be adequately
compensated if the order were not made; or

has the care and control of a child of the
respondent,

and if satisfied that the failure
result in serious injustíce to the

7
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15. TII'IE LII'IIT FOR APPLICATIONS.

DÍvision 2 - Ad.justment of rnteresús in propertgr

T7, ORDER FOR ADJUSTMENT

rf de facto partners have ended their de factorerati_onship an application to a court for an order underthis Part shall be made befofe the expirati_on of theperiod of 2 years after the day on which the relationshípended.

However, a court may grant leave to a departner to apply to the court at any ti-me af terperiod for an order under this part (other than anunder section 24(t) (b) ) if rhe "ourÈ is sarisfiedgreater hardship would be caused to the appricant íf.l-eave h/ere not granted than would be 
- ìaused torespondent if that leave were granted.

76. DUTY OF COURT TO END FINANCIAL RELATIONSHIPS

_ _ _ rn proceedíngs for an order under this part, a courts-hal1, as far . as is practicable, make orders that wirlfina_rly determine the iinanciar rârationships u.t*é"., thed-e facto partners and avoid r"itt-". -f .o""äaings betweenthem.

facto
that

order
that
that
the

(1) A
interests of
of them that
to

court may make
the partners in

it considers just
order adjusting theproperty of one or both

equitable having regard

an
the
and

(a)

(b)

(2)
property
rights of

A court
whether

partners or either of them; and

(i) a child of rhe partners;
(ii) or either

partners,
child of

a_ch-ild accepted by the partners
of them into the householã of thewhether or not the child is aeither of the partners.

may make the order in respect ofr not it has declared the Litle oro
to partner in respect of the property.

8
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LIKELIHOOD OF

(1) A court may adjourn an application by a de facto
partner for an order to adjust interests with respect to
the property of one or bot.h of the de facto partners , íf
the court is of the opinion that

(a) there is J-ikely to be a significant change
in the financial circumstances of one or both
of the partners and that it. is reasonabl-e to
adjourn the proceedings having regard to the
time when that change is likely to take place;
and

(b) an order that the court could make wíth respect
to the property if that significant change in
financial circumstances occurs ís more Iikely to
do justice between the partners than an order
that the court could make immediately.

18. ADJOI]RNMENT
SIGNIFICANT

(2)

(a)

(b)

OF APPLICATION
CHANGE IN CIRCUI'ÍSTANCES

The court may adjourn an application
at the request of either partner; and

until any time, before the end of a period
specífied by the court, that the partner
requesting the adjournment applies for the
application to be determined.

ít may
respect

(3) Before a court adjourns an application
make any order that. it considers appropriate with
to the property.

(4) In forming an opinion as to whether there is
likely to be a significant change in the financial cir-
cumstances of one or both of the de facto partners a
court may have regard to any change in the financial
circumstances of a partner that may occur because of a
financial resource of one or both of the partners being
vested in or used for the purposes of one or both of the
partners.

(5) Nothing in this section

(a) Iinits the
adj ournment
before it;

powers of the court
in relation to any

to grant an
proceedings

(b) requires the court to adjourn any application
in any particular circumstances; or

(c) liuríts the circumstances in which the court may
form the opinion that there is Iike1y to be a
significant change in the financial círcum-
stances of one or both of the partners.

9
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19. ADJOI'RNMENT OF APPLICATION
COIJRT

PROCEEDINGS IN FAI"f ILY

(1) If proceedings in relaÇion to the property ofone or both of the de facto partners are cornmenced in ttreFanily court of Australia at any time before a court hasmade a final order to adjust interests wíth respect totlç property of one or both of the partners the "oïrt mayadjourn its hearing.

(2) If the hearing of rheadjourned, the appl_icant for the
court for the hearing to proceed
the Family Court are delayed.

application has been
order may apply to the

if the proceedings in

order
the

IegaI

(3) Nothing in this section l-imits the power of thecourt to grant or refuse an adjournment in reration toany proceedings before it.
20. DEFERMENT OF ORDER

rf a court is of the opínion that a de facto partneris rikely, within a short period, to become entiËt.¿ toproperty which may be appried in satisfaction of an orderunder section 17 the court may defer the operation of theorder until the date or ttre occurrence of the eventspecified in the order.

27. EFFECT OF DEATH OF PARTIES ON APPLICATION

(1) If eith_er party to an application for anunder section 17 dies - before it is determined.application may be cont-nued by or againsi-th;-'personal representatíve of the deõeased party.
(2) A court

opinion that
may make an order if it is of the

(a) it would have adjusted interests in respect ofproperty if the deceased party had not died; and

(b) despite the death of the deceased party, it isstill appropriate to adjust thosé intêrests.
(3) The order _ may be enforced. on beharf of, oragaínst the estate of, the de eased party.
(4) The rules of asubstitution of the legal_party to the application.

court may provide forpersonal representatíve
the

asa

^ Tf a party to an apprication under section L7 diesafter an order is made ägainst the tãrty, the order maybe enforced against the estate of the åeceased party.

22, EFFECT OF DEATH OF PARTY ON ORDER

10



23. NO GENERAL

Division
RIGHT OF

A de facto Partner is
de facto partner and a de
claim maintenance from the
provided by this Division.

24. ORDER FOR I"ÍAINTENANCE

(1) A court may make
maintenance íf the court
bot.h of the following:

(a)

(b)

(i)

(ii)

(2) In determíning
maintenance and in fixing
shall have regard to

De Facto Relations.i'riPs

3 - Maintenance

DE FACTO PARTNER TO MAINTENANCE

liable to "maintaÍn the other
facto partner is entitled to

other de facto Partner onlY as

an order for Periodic or other
is satisfied as to either or

that the partner applying for th-e order is
unable to support tri-måef f õr herself adequat_ely
because of iräving the care and control of a

child of the de Jacto partners or a child of
the other partner who is under the age of 18
years on the day on which the application j-s

made;

that the partner is unable to support himself
or herseli adequately because that -partner-rsearning capacity has been adversely affected by
the circumstanies of the relationship and, in
the opinion of the court

an order for maintenance would increase
the partnerrs earning capacity by enabling
the partner to undertake a course or
progtå*m" of training or educatíon; and

it is reasonable to make the order, having
regard to a1I the circumstances of- the
case.

whether to make an order fot
an amount to be Paid, a court

(a) the income, property and fínancial resources of
each de facto partner;

(b) the physical
facto partner
ment;

(c) the financial needs and obligations of each de
facto partner;

(d) the responsibilities of'either de
to support any other Person;

facto Partner

(e) the terms of any order made or proposed to
made under section L7 with respect to
property of the de facto partners; and

and mental capacitY of
for appropriate gainful

each de
employ-

be
the

11
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(f) any payments made for the maintenance of a
child or children in the care and control of
the partner applying for the order.

(3) In making an order, ä court shall disregard any
entÍtl-ement of the child, oF partner applying for the
order, to an income tested pension, allowance or benefít.
25. INTERIM MAINTENANCE

If it appears to a court that the partner applying
for the order for maintenance is in immediate need of
financial assistance, but it. is not practicable in the
circumstances to decide immediately íf. any order should
be made, the court may order the other partner to pay any
periodic sum or other sums that the court considers
reasonable until the application is determined.

26. EFFECT OF SUBSEQUENT Ì,fARRrAcE

Tf de facto partners have ended their de facto
relationshíp, a partner who has subsequently married
or entered into another de facto relationship may not
apply for an order for maintenance against the prevíous de
facto partner.

27. APPLICATION CANNOT CONTINUE AFTER DEATH OF PARTIES

An application under
íf either party to the
application is determined.

sectíon 24 cannot be continued
application dies before the

28. CESSATION OF ORDER . GENERALLY

(1) An order for maint,enance ceases to have effect
(a) on the death of either de facto
(b) on the marriage of the de facto

whose favour the order was made.

partner; or

partner in

under an
referred

the money

for
the
the

(2) If a de facto partner in whose favour an order
maintenance is made marries the partner must notify
de facto partner against whom the order was made of
date of the marriage without delay.
(3) A de facto partner who paid any money

order for periodic maintenance after a marriage
to in subsection (1) (b) takes place may recover
as a debt in a court of competent jurisdiction.
29. CESSATION OF ORDER . CHILD CARE RESPONSIBILITIES

An order for period maintenance under section
24(I)(a) ceases to have effect on the day on which the
de facto partner in whose favour the order was made ceases
to have the care and control of the child or the childrenin respect of whom the order was made.

I2
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30. DURATION OF ORDERS FOR PERIODIC MAINTENANCE

(1) An order for
24(L) (a) applies for
decide, not exceeding
whom sectíon 24(7) (a)
child, attains the age

periodic mai.ntenance under sectíon
any period which the court may

the períod endífig when the child to
applies, or the younger or Youngest
of 18 years.

(2) An order for periodic maintenance under
24(I) (b) applies for any period that the court may
not exceeding

(a) 3 years after the day on which the order is
made; and

(b) 4 years after the day on which the de facto
partners last ceased to live together,

whichever is the shorter.

(3) An order for periodic maintenance under
section 24(t)(a) and (b) applies for any period decided
by the court, not exceeding the period permissible under
subsection (1) or (2), whichever is the longer.

as to
to be

rncrease or
paid by the

section
decide

under
order

dec reas e
order or

(4) Nothing in this section or in an order
this Part for þeriodic maintenance prevents the
from ceasing to have effect under sectÍon 28 or 29.

31. VARIATION, &c., OF ORDERS FOR PERIODIC MAINTENANCE

(1) On application by a de facto partner in respect
of whom an order has been made for periodíc maintenance' a
court may

(a) discharge the order;

(b) suspen{ the operation of the order wholly or in
p"tl "àU either until further order or until a
fixed time or the happening of some future
event;

(c) revive whoIIy or in part the operation of an
order suspended under paragraph (b); or

(d) vary the order so
any amount directed
in any other manner.

(2) A court shall not make an order
increasing or decreasing any amount dírected
by an order unless it is satisfied that

dischargíng,
to be Paid

(a) the circumstances of either of the de facto
partners have changed in such a way; or

(b ) the cost of living has changed to such an
extent

13
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as to justify making the order.

(3 ) In satisfying itself for the purposes of
subsectíon (2) (b) , a court shall have regard to any
changes that have occurred, during the relevant period
in

(a) the Consumer Price Index (411 Groups Index)
issued by the Australian Statistician; oE

(b) a group of numbers or of amounts, relating to
the price of goods and services, and issued by
the Australian Statistician which is prescribed
for the purposes of this paragraph.

(4) A court shaIl not, in considering the variation
of an order, have regard to a change in the cost of
living unless at least. 72 months have passed since the
order \^¡as made , ot last varied because pf a change in the
cost of living.

(5) A court may
decreasing the amount of
order.

retrospective order
sum payable under an

make a
a periodic

have

32.

(6) For the purposes of this section, a court must
regard to sections 23 and 24.

EXTENSION OF ORDERS FOR PERIODIC MAINTENANCE

(1) I{here a court has made an order for periodic
maintenance for a period which is less than the maximumperiod permissibre under section 30, the de facto partner
ín whose favour the order is made may apply to the court
at any time before that maximum period ends for an
extension of the period for which the order applies.

(2) A court shall not make an order to extendperiodic maintenance unless it is satisfied that there
are circumstances which justífy an extension.

(3) An order may not extend the period beyond the
maximum period permissible under section 30.

have

33.

(4) For the purposes of this section, a court must
regard to sections 23 and 24,

RECOVERY OF ARREARS

Nothíng in section 28 or 29 affects the
arrears due under an order for maintenance
when the order ceased to have effect.

recovery of
at the time

34. POI{ERS OF COURT

(1) A court,
Part, may do any one

Division 4 GeneraL

in exercising its powers under
or more of the following:

14
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order the transfer of ProPertY;(a)

(b)

(c)

(d)

order the sale of ProPertY and
of the proceeds of sale in any
the court thinks fit;

order that any necessary deed or instrument
executed and that documents of title
produced or other things be done that
necessary to enable an order to be carríed
effectiväly or to provide securíty for the
performance of an order;

order payment of a lump sum' whether in
amount or by instalments;

the distributíon
proportions that.

(e) order paYment of a weeklY,
monthly, YearIY or other Periodic

(f) order that paYment of any sum-
paid be whoLIY or PartIY secured
that the court directs;

ordered
in any

be
be

are
out
due

one

to be
manner

fortnightly,
sum;

(g)

(h)

( j )

(k)

appoint or remove trustees;

make an order or grant an injunction

(i)
v
f

(ii)

or both;

impose terms and

make an order by
party;

or otherwise
or financial

the parties to

condítions;

consent or in the absence of a

for the protection of,
relating to, the ProPert
resources of one or both o
an application; or

to aid the enforcement of any other order
made,

(m) make any
inj unc tion

(2> A court râY,
under this Part

(a)

other order or grant any other
to do justice.

in relation to an aPPlicatíon

make any order or grant any remedy or relief
which i t is empowerãd to make or grant under
this or any oiher Act or any other Iaw; and

make any order or grant any remedy or relief
under this Part in a¿dítion to or in
conjunction with making any -othgr . order or
granting any other remedy or relief which it is
ãmpowerãd Co make or grant under this Act or
any other Act or any other law.

(b)

15
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(3) This section does not take away any other powerthe court under this or any other Act ôr lãw.

EXECUTION OF INSTRTJMENTS BY ORDER OF COTIRT

(1) rr
(a) a person has refused or negrected to complywith an order to execute a dãed or instrument;or

(b) for any other
necessary,

the court may appoint an officer of the court or otherperson to execute the deed or instrument in the nåme ofthe person to whom the direction *"" given and to doeverythíng necessary to make the deed or instrument varid.and operative.

(2) The execution of the deed or instrument byappointed person has the same force and valiãitt ás ifhad been executed by the p( rson directed by thã oid.,execute it.
(3) A court may makethe payment of the óosts

to the preparation and
instrument.

36. ORDERS

reason, a court thinks it

the
it
to

any order it thinks
and expenses of and

execution of the

just about
incidental

deed or

AND

the
may

case
make

of
or

INJUNCTIONS IN THE ABSENCE OF A PARTY

(2) An applicarion
oraIly or in writing orappropríate.

(1) rn
of a party
following:

(4) Thethe filing,
applicatÍon.

urgency, a
grant any

court in the
one or more

absence
of the

(a) an order under section 23;

(b) an order or
the purposes

either or both of
sectíon 34(t) (n).

sectíon may be made
the court considers

injunction for
specified in
under this
in any form

(3) rf .an application under this section ismade in writing, Èhe court shalr not make an ordergrant an injunction unless it considers that itnecessary to do so because of the extreme urgency ofcase.

not
or
is

the

court may give directions wÍthserving and further hearing of
respect to
a written

(5) An order or injunctionoperate or apply only until afurther order of -ttre cóurt.
shall be

spec i fi ed
expressed
time or

to
the

T6



(6)

(a)

(2) An order
maintenance may not
this section.

(b) the hearing of
order.

an

on the applicatíon of a
referred to in section

a miscarriage of justice
duress, suppressíon of
of false evidence or any

the order aside and,
order in accordance

maintenance other than Períodic
varied except in accordance with

Ðe Facto Re'LationshiPs

The court may give directions with resPect to

the service of the order or injunction and any
other documents it thinks fiF; and

application for a further

37. VARIATION AND SETTING ASIDE OF ORDERS

(1) If a court is satisfied,
person in respect of whom an order
17 or 24 has been made

(a) that there has been
because of fraud,
evidence, the giving
other circumstance;

(b)

(c)

that in the cÍrcumstances that have arisen since
the order was made, it is impracticable for the
order or part of the order to be carríed out; or

make a substítute order,

the court may vary the order or set
if it thinks fít, make a substitute
with this Part.

for
be

38. TRANSACTIONS TO DEFEAT CLAIMS

section 'rdisposition'r includes a sale(1) In this
and a gíft.

(2) The court may set aside, or restrain the makíng
of, any instrument or disposition which is intended to
or (iriespective of intention) likely to defeat any order
applied for under this Part.

(3) The court may (without timiting section 35)
order that

(a) any property dealt wít.h by such an instrument
or åi"po"iiion b: used to satisfy, or be
charged wíth the payment of, any sums payable
undei an order under section 77 or this Part,
or costs; or

that the proceeds of a sale"be paid into court
unËil it has made an order.

(b)

L7
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(4) The court may order a party or a person acting
in collusion with a party to pay the costs

(a) payable or paid by any other party;
(b) incurred by a purchaser

interested person,

for and incidental to the making
disposition, or setting it aside or

39. INTERESTS OF OTHER PARTIES

or

Ín good faith or other

of the i-nstrument or
restraining it.

be given notice
the proceedíngs
appears to the
an order under

(1) In the exercise of its po\^/ers under this Part,
a court sha1l have regard to the interests of, and must
make any order proper for the protection of, a purchaser
in good faith or other interested person.

(2) A court may order that a person
of the proceedings or be made a party to
on the application of that person or if it
court that the person may be affected by
this Part.

PART IV . COHABITATION AGREEMENTS AND
SEPARATION AGREEI"ÍENTS

40, ENTERING INTO AGREEMENTS

(1) Notwithstanding any rule of public policy
the contrary, a man and a woman who are not married
each other may enter into a cohabitation agreement
separation agreement.

to
to
or

(2) Nothing in a cohabitation agreement or
separation agreement affects the power of a court to makean order with respect to the right to custody of,
maintenance of, access to or any other matter relating to
the children of the parties to the agreement.

4T, SEPAXATION AGREEMENT I¡I}IERE RELATIONSHIP CONTINUES

If a separation agreement is made in contemplation
of terminating a de faõto relationship and the reiation-
"þip is not terminated within 3 months after the day on
which the agreement was made, the agreement is to betreated as a cohabitation agreement.

42. AGREEMENTS SUBJECT TO LAld OF CONTRACT

Except as otherwise provided by this
cohabitation agreement or separation agreement
to and enforceable in accordance with the law of

Part, a
is subject
contract.

43. EFFECT OF AGREEMENTS IN CERTAIN PROCEEDINGS

(1) If a courr
de facto partner for

satisfied, ofl an application
order under Part III

1S
an

18
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is a cohabitation agreement or
agreement between the de facto

(a) that there
separation
partners;

(b)

(c)

(d)

that the agreement is in wrfting;

that the agreement is signed by the partner
against whom it is sought to be enforced;

that before the time the parties signed the
agreement a solicitor had advised each partner
independently of the other about

(i) the effect of the agreement
of the partners to aPPIY
under Part III;

( ii ) whether or not, at that
prudent for that Partner to
agreement;

(iii)

whether or not, at that time,
the advantage, financiallY or
of that partner to enter
agreement -

on the
for an

rights
order

time,
enter

it was
into the

whether or not the provisions of the
agreement were fair and reasonable at that
time and in the light of the circumstances
which were then reasonably foreseeable; and

(iv)

and had given each partner a certificate in
prescribed form staLing that the advice
been given; and

( e ) t.hat copies of the certif icate are endorsed
attached to or accompany the agreement -

the court shall not make an order under Part III which
inconsistent with the terms of the agreement, except
provided by sections 45 and 46.

However, Lf the court ís not satisfied about any of
the matters referred to in paragraph (b), (c), (d) or
(e), the court may make any order that it could have made
if there were no cohabitation or separation agreement
between the partners.

(2) In making an order under subsection (1) the
court may have regãrd to the terms of the cohabitation
agreement or separation agreement in addition to the
*ãtt"rt which it is required to consider under Part III.

(3) A court may make an order under subsection (1)
even if the cohabitation agreement claims to exclude the
jurisdiction of the court to make that order'

it was to
otherwise,
into the

the
had

ofl I

1s
as

I9
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44, EFFECT OF CERTAIN EXCLUSION PROVISIONS IN AGREEMENTS

rf a cohabitatíon agreement or separation agreementdoes not satisfy any one or morç of the matters referredto in section 43(L)(b), (c), (d) or (e), rhe provisÍonso.f the agreement may be enforced in proceedings otherthan an applicatíon for an order under part r"rr eventhough the agreement craims to excrude the jurisdiction
of a court to make an order under part III.
45. VARIATION OF TERMS OF COHABITATION

SEPARATION AGREEI"ÍENTS

(1) In this section only

AGREE}ÍENTS AND

agreement
satis fies
43(r) (b),

rrcohabitation agreement' means a cohabitation
agreement made between de facto partners whichsatisfies the matters referred to in section43(I)(b), (c), (d) and (e);

rrseparation agreementrf means a separation
made between de facto partneis whichthe matters referred to in section(c), (d) and (e).

(2) A court may vary orprovisions of a cohabitation
agreement on an application byorder under Part III.

(3) The. court may exercise its povsers undersubsection (2) in respecf of a cohabitation'agreement íf,in the opinion of the court, the circumstances of thápartners have changed since the agreement vùas enteredínto and that it wourd lead to seri"ous injustÍce íf. anyor all of the provisions of the agreement were enforcedwhether on the apprication for the" oràer under pait rrror on any other apprication for any remedy or relief underany other Act or any other law.
(4) The court may exercise itssubsection (2) in respect of a separationif in the opinion of the court
(a) the agreement

(b) the agreement
able; or

set aside any or all of the
agreement or a separation
a de facto partner for an

powers under
agreement only

obtained by fraud;

void, voidable or unenforce-

was
or

povüers under
the agreement to

\,r'4S

is

(c) in the circumstances since the agreementmade it is inpracticable for the "agreement
any provisíon of it to be carried out.

(5 ) A court may exercise itssubsection (2) despite any provision ofthe contrary.

20



46, EFFECT oF CANCELLATIoN, ETc. , oF AGREEI'IENTS

On aPPlication bY a d
under Part III, a court is
the terms of any cohabita
agreement entered into bY th
the opinion that

(a) the de facto partne-r,s . 
have cancelled or

consented to the cancellation of the agreement
bY their words or conduct; or

De Facto RelationshiPs

has ceased to have effect for some(b) the agreement
other reason.

47. EFFECT OF DEATH OF DE FACTO PARTNER-PERIODIC
MAINTENAI'ICE

(1) On the death of a de facto partner the
pro.riàlá.t" of any co ion
ägreement requiring PaY
pËiiã¿i" maintenance be

Lnenforceable against so

far as the coha"bitatÍon agre ent
provides to the contrary.

(2)Theprovisionsofacohabitationagreement
separation "gte"ot..tt requiring - 

a de. facto partner to
pã'riããiò *"iilã"ã"ó. to the oth.r de facto partner wi
är, the death of the second-mentioned partner '
unenforceable by his or her estate '

or
pay
II,
be

(3) Subsections (1) and (2) do not affect
to recover arrears of periodic maíntenance
payable under a cohabitation agreement or
ägieement at the death of the partner'

48. EFFECT OF DEATH OF DE FACTO PARTNER-TRANSFER OF

PROPERTY A.I'ID LUMP SUM PAY}IENTS

Theprovisionsofacohabitationorseparation
ag.eeÃànt tetween de facto partners relating to property
and lump sum payments may, on tþe death of one of the
pãitr*i"' , be -eríf orced oá 

- 
b"h"l f of , or agains t , the

estate of the ¿ããeased partner, except in so far as the
agreement provides to the contrary'

PART V - },ÍISCELLANEOUS

50. ENFORCEABILITY OF ORDERS

An

(a)

order under this Act made

the right
due and

separation

by a LocaI Court
an order made bY
Local- Courts Act,

is enforceable as if it were
the Court on a claim under the
or any other Act or law; and

2L
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(b) by the supreme court is enforceabre as if itwere an order made by the court on a proceedíng
under the supreme court Act or any other Act or
l-aw.

51. REGULATIONS

(1) The Adrninistrator may make regulations, notinconsistent wíth this Act, presóribing matters
(a) required or permitted by this Act to beprescribed; or
(b) necessary or convenient to be prescribed forcarrying out or giving effect to this Act.to give effect to this Act.

22
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NORTHERN TERRITORY OF AUSTRALIA

DRAFT DOMESTIC VIOLENCE LEGISLATION

Justices Anendment BiIl (Wo, 2)

PoIice Administration Amendment Bill (No. 2)

Bail Amendment Bill (No. 2)

(These Bi1ls were t.abled in the
Legíslative AssemblY bY the

Hon. Stephen PauI Hatton, the Chief Þlinister,
during the ùfay 1988 sittings of the Assembly)



Serial 107
Justices Amendment

(No. 2)
Mr Hatton

NORTHERN TERRITORY OF AUSTRALIA

A BILL
for

AN ACT

D) E it enactecl by the Legislative Assernblv ot' the Northern Territorv of
b" Äñ;;li;-.- with rhe a-ssent as providécl by the N<trthern Territ<try
(Sell'-Covernment) Act lL)78 of the Ctl¡nmonwealth. as tìlllows:

to amend the Justices Act

1. SHORT TITLE

This Act
2) 7988.

may be cited as the Justices Amendment Act
(wo.

2. COMMENCEMENT

This Act sha1l come into operation on a date to be
fixed by the AdninÍstrator by notíce in the Gazette.

3. PRINCIPAL ACT

The Justices Act is in this Act referred to as the
Principal Act.

4, REPEAL AND SUBSTITUTION

Divísion 7 of Part IV of the Principal AcL is
repealed and the following substituted:

"Ðivision 7 - orders to Keep the Peace

,,99. ORDER TO KEEP PEACE

" ( 1) Where, or a comPJ-aint made
subsection (2), the Court is satisfied,
probabilities

in accordance with
on the balance of

(a) that the defendant

(i) has caused personal injury or damage to
property; and



Justices Amendment (No. 2)

(ii) is, unless restrained,
cause personal injury
property;

likely again to
or damage to

(b) that
(i)

(c) that
(i)

the defendant

has threatened to cause
damage to property; and

personal ínjury or

(ii) is, unless restrained, likeIy to carry out
that threat; or

the defendant has behaved in a
or offensive manner;

provocative

(ii) the behaviour is such as
to a breach of the peace;

(iii) the defendant is, unless
again to behave in the
manner,

restraíned, likeIy
same or a similar

l-s
and

likely to lead

it may make an order imposing such restraints on
defendant as are necessary or desirable to prevent
defendant from acting in the apprehended manner.

the
the

" (2)

(a)

(b)

A complaint under this section may be made by

a member of the Police Force; or

a person against whom, or against whose
property, the behaviour the subject of the
complaint was or is likely to be directed.

"(3) An order under subsection (1) may be made in
absence of the defendant whether or not the defendant
summoned to appear at the hearing of the complaint.

" (4) As soon as practicable after an order under
subsection (1) is made, the CIerk shall- cause a copy of
the order to be served personally on the defendani- and
shall forward a copy of the order to the commissioner ofPolice and, where the complainant is not a member of the
Police Force, the complainant.

the
was

'' (5 ) Subject to subsecrion (6) ,subsection (1) has effect immediately it
standing that a copy of the order may not
under subsection (4) on the defendant.

an order under
is made notwith-
have been served

"(6) Where an order under subsection (1) is made
in the absence of the defendant and the defendant was not
summoned Ëo appear at the hearing of the compraint, the
defendant shalL be summoned to appear before the courE to
show cause why the order shourd not be confirmed and the
order is not effective after the concrusion of the hearing
to which the defendant is summoned unless -

2
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(a) the defendant does not appear at that hearing in
obedience to the suÍlmons; or

(b)

"(7) As soon as practícable after the conclusion of
the hearing to which the defendant is summoned under
subsection (O), the Clerk shall cause a copy of the order
recording the decision of the Court to be served
personally on the defendant and shall also cause a copy to
Ue sent to the Commissioner of Police and, where the
complainant is not a member of the Police Force, also to
the complainant.

" (8) An order confirmed as referred to in sub-
section ( 6 ) continues to have effect notwithstanding
that a copy of the order recording the decision of the
Court rnay 

- lot have been se rved under subsection (7 > on
the defendant.

"(9) l{ithout limiting the generality of subsectíon
(1), the Court may make an order under that subsection
restraining the defendant from entering premises, or
limiting hIs or her access to premises, whether or not the
defendaãt has a legal or equitable interest in the
premises, but beforã making such an order it shaII
äonsider the effect of making or declining to make the
order

(a) on the accommodation of; and

(b) on any children of, or in the care of,

the persons affected by the proceedings.

''100. ORDERS IN SPECIAL CIRCUMSTANCES

"(1) A member of the Police Force râY, by telephone,
apply to a magistrate for an order under this section.

" (2) Before applying to a magistrate for an order
under this section -Che 

member of the Políce Force shall
prepare a form of complaint and affidavit setting out the
grounds on which the making of the order is sought.

"(3) \{here in the opiníon of the magistrate to whom
an applicatíon under subsection (1) is made it ís not
praciiìaUte for the member of the Police Force, in the
òircumstances of the case, to obtain from the Court an
order under section 99(1), the magistrate may make an
order under this section in the same terms as the Court
may make an order under section 99(1) notwithstandíng
thãt the person against whom the order is made has not
been given an oppoitunity to answer any allegation ín the
complãinC, and the order has effect accordíng to its tenor
as if it were an order made under that sectíon.

the Court, having considered
adduced by the defendant, and
before it, confirms the order.

the evidence of or
any other evidence

5
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"(4) A magistrate shall not make an order under thís
section unless satisfied that he oi she might reasonably
have made the order under section 99(7) on the grounds set
out in the complaint and affi{avít referred to in sub-
section (2) had the magistrate been sitting as the Court.

"(5) A magistrate who makes
section shall

an order under this

(a) reduce the applícation to wríting;
(b) complete and sign the order;

(c) record on the order the reasons for making it
and when and where it is to be returned;

(d) inform the member of the Police Force,
telephone, of the terms of the order and
time and place it is to be returned; and

(e)

by
the

as soon as
referred to

practicable, cause the writing
paragraph (a), and a copy of the
forwarded to the Clerk for the

in
beorder, to

Court file.

"(6) On being informed under subsection (5) of the
making and terms of the order, the member of the Police
Force shall, in trípIÍcate, prepare a form of the order in
the terms furnished to the member by the magistrate and
show on the form the name of the magistrate, the date and
tíme the order was made, the time and place it is to be
returned, and such other information (íf any) as is
prescribed.

"(7) As soon as practicable after an order under
this section is made, the member of the Police Force shall
cause a copy prepared under subsection (6) to be served
personally on the defendant and shall forward a copy to
the Clerk for the Court file.

"(8) A form of order referred to in subsection (6)
shaIl be deemed to be a su¡nmons to the defendant requiring
the defendant to appear before the Court, ât the time and
place shown on the form for its return, to show cause why
the order should not be confirmed by the Court.

" (9) An order under this section has effect
immediately it is made but has no effect after the
conclusíon of the hearing to which the defendant is
summoned under subsection (8) unless

(a) the defendant does not appear at that hearing in
obedience to the su¡nmons; or

(b) the Court, having considered the evidence of or
adduced by the defendant, and any other evidence
before it, confirms the order.

4
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defendant.

defendant.

''1OOA. VARIATION OF REVOCATION OF ORDER

oroceeding in which an order has
fg(l1 or fOO(S) RaY, at. any tíme,
a var:-ation or revocation of the

"(2) The Court ßâY'
subsection (1) or of its
and other Person who, in
direct interest ín the outco
be heard on the matter, vary or revoke, ot refuse to vary
or revoke, âr order made ,rá¿.t sectíon 99 Q) or 100 ( 3 ) '

"(3)
100(3) is
shalI, âs
as so vari
be, to be served PersonallY
also notifY the Commissione
ãã*pfri.,".i in relation to the original order was not a

member of the Police rorce, the complainant ' of the
variation or revocatíon.

"(4)Thevaríationofanorderunderthissection
has effect immediately itr. variation order is made,

whether or not the defendant ís present or has been

served under subsection at) with a coPy of the order'

I'1OOB. BREACH OF ORDER

"(1) A person agaínst whom an order under this
Division is Ín force who contravenes or fails to comply
with the order is, subject t; subsection (2), guilty of a

regulatorY offence.

Penalty: $1,000 or imprisonment for 6 months'

"(1) A Party to a
been made under section
apply to the Court for
order.

,,(2) It is a defence to a prgs-ecu-tron
againsù subsection (1) Lf the defendant
bãIance of probabilities that

for an offence
proves on the

result
person
in the

the contravention or faílure was as the
of such an emergency that an ordinary
similarly "it"tt*sî".t.Ld 

would have acted
same or a similar waY;

5
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(b) the act complained of was reasonable and no more
than was necessary to enable the defendant to
exercise a right or perform a duty specifically
given to or imposed on the defendant by_ a
Commonwealth or Territbry court or a court of a
State or another Territory of the Commonwealth
exercising TerrÍtory jurisdictíon; or

(c) the defendant did not know and had no reason to
suspect that such an order had been made and was
in force.

''1OOC. EXPARTE PROCEDURES NOT TO APPLY

"Sections 62, 62AB and
relation to a complaint under

634 do
s ec tion

not a
99 or

pprv
100.

to or in

''1OOD. EVIDENCE

"In making, confirmíng, varying or revoking
under this Divísion the Court or magistrate may
act on hearsay evidence.".

an order
admit and

5. TRANSITIONAL

(1) Notwithstanding the repeal effected by section
4 but subject to subsection (2) of this section, Divísion
7 of Part IV of the Principal Act continues to apply to
and in relation to all orders made and recognizances
entered into under, and sureties referred to in, that
Division and in force immediately before the coûlmencement
of this Act as if thís Act had never commenced, and they
may be enforced accordingLy,

(2) An order referred to in subsection (1) may be
varied or revoked under Division 7 of Part IV of the
Principal Act as amended by this Act as if it \,tere an
order duly made under section 99 of the Principal Act as
amended by this Act, and section 1008 of the Principal Act
as amended by this Act applies accordingly.

6



Serial 110
Police Administration

Anendment (No. 2)
Mr Hatton

NORTHERN TERRITORY OF AUSTRALIA

A BILL
for

AN ACT
to amend tlre PoJice Administration Act

1. SHORT TITLE

D E ir enacred by the Legislative Assernbly ol the Northern Territorv of
lf Ausrralia. wíth the ¿issent as providécl trv the N<¡rfhe rzr Territttrv
(Selt'-C<svernment) Act 197,3 of the Conlnronwe¿tltlt. as l'olltlw's:

This Act may
Amendment Act (Wo.

be cíted as the PoLice Administration
2) 7988.

2. COMMENCEMENT

This Act shall come into operation on the commence-
ment of the Just ices Amendment Act (Wo. 2) 7988

3. POWER TO ENTER TO MAKE ARREST OR PRESERVE PEACE

Section L26 of the PoJice Administration Act is
amended by inserting after subsection (2) the followíng:

" (2A) A member of the PoIice Force may enter any
premises, vehícIe or vessel if he believes, oû reasonable
grounds, that

(a) a person on or in the prernises, vehicle or
vessel has suffered, ís suffering or is in
imminent danger of suffering personal injury at
the hands of another Person; or

(b) a contravention of an order under
Part IV of the Justices Act has
occurring or is about to occur
premises, vehicle or vessel,

Division 7
occurred,

on or in

of
is

the



and
such

" (28 ) In subsection (2A) rpremí.ses I

and any building or structure on land. t'.

Po7Íce Administration Amendment (Uo. 2)

remain on or in the premises, vehicle or vessel for
period as the member considers necessary

(c) to verify the grounds of the member's belÍef;
(d) to ensure that, in the mernberrs opinion, the

danger no longer exísts;
(e) to prevent a breach of the peace or a contra-

vention of the order; or
(f) where a person on or in the premíses, vehicle

or vessel has suffered personal injury, to gÍve
or arrange such assistance to that person as Ís
reasonable in the circumstances.

includes land

2



Serial 109
Bail Amendment

(No. 2)
Mr Hatton

D E it enactecl by the Legislative Assemb.lv.ol the Northern Territorv tll'
l) - Àusrralia. with the ¿issent ¿ts pruvidécl bv the N<¡rthern Territ<trv
(Setl'-Government) Act l97tì ot' the Ctinlrnonwealth. as l'tllltlws:

NORTHERN TERRITORY OF AUSTRALIA

A BILL
for

AN ACT
to amend the Bai 7 Act

1. SHORT TITLE

( ¡'lo,

2.

This Act may be cited as the Bail Anendment Act
2) 7988.

COMMENCEI'ÍENT

This Act shall come into operation on the commence-
ment of the Just ices Amendment Act (Wo. 2) 7988.

3. CRITERIA TO BE CONSIDERED IN BAIL APPLICATIONS

Section 24(I) of ttre Bail Act is amended

(a) by omitting from paragraph (b) (iv) "and";

(b) by omitting from paragraph (c)(iv) "the child
or juvenilè. " and substituting "the child or
juvenile; and" and

(c)

"(d)

by adding at the end the following:

where the offence alleged against the accused
person involves the contravention of, or a

failure to comply with, âû order under Divisíon
7 of Part IV of ihe ,¡ustices Act, the likelihood
of

personal injury being caused, or threats
Ëeing made, to a per ion for whose benefic,
exprèssly or impliedly, the order exists;

(i)



(Íi)

( ].Lr- )
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damage to property in the possession of or
being used by a person referred to Ín
subparagraph (Í) occourring; or

a breach of the peace Ínvolving the
accused person occurring.",
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