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Hon. DárYI ltanzie' Ivl'L'A'
liitotn"Y General
N.T. House
MÍtchelt Street
ilÁnwrn Nr ogol

My dear AttorneYt

I have pleasure in pres-enting the' Report on Appeals f rom

Adrnfnistrativå*'p-."i=io.r" ";äü";"":-ãaopJJa 
-uv the committee on

28 June.

The Commlttee ploposes t--:y=tt* of administrative- review based

on the modei-s atready "r"""tå"î" 
i; vi"tåiiã'-trtã A'c'T' and the

óä-'*.t*¿al-th

Tñ; first,.element of the proposed:eforms is a requirernent for a

Dêrúorr who ;;kt" a aeci-síon of an 
""¿lnitt"tr"iiv" character

tursuant to 
'üie statutor]-"ä"t:1, -!:- 

;t;" reasons for that

ãecision , if required" it'" - provision är reasons' is often a

êügrícient ""swui 
to t pttJ"-t"'"o"t"t'''" about a decÍsion'

We considèr the right to reasons -f 
ot a decis'ion should be

índependent of the r1grr¡-_Jr r-.-r'i"", tr'otlqh*lt"tr^ tiqÏtt= sl.oul-d be

subject to a number of exclusions

The second element is the creatíon ol a general' ap¡reals tribunal

which wilr h"t'" po.wer, ::- 
-f"f;"* 

^-tito¡"'-à""isíoirs'' 
unress the

Þower of review is 'excluded' ' oT i= conferred 'on a more

äpProPriate bodY

The final element of the pro-9osq{-l:fot*= is t}re"estabLishment

of an na,r,inislr"ti.r. nevieî Committet. iä""t*ãittt tl" Þrocess of

ad¡ninistrative review or,=-. 
-äärrtirr'*i"å" [åäi""-""4 "d'tti"t 

t]re

ð".tã"*"nt accordingry'

IJ

I
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The Committee is a\{are of a present review of tire Cornmonwealth
Administrative Appeals Tribunal, and it may be that its
recommendations should. be considered ín l-ight of the matters
arisÍng out of that revíew

,ä//L/ú*It
tf"
I

M. E. HORTON
ACTING CHAIRMAN

3 JuIy L991
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1. INTRODUCTION

The increasing complexity of society has resulted in
íncreasi.ng regrulatS-on. The State impinges on just about
everything we do and the rights of individuals depend
increasingly on decisions made by delegated officers within
public Departments. À democracy requires accountability.
Ihe decisions made must be reasoned and open to challenge.

Other jurÍsdictíons within Àustralia have addressed review
of adminietrative decisions as part of a system of
administrative review which includes Ereedom of InformatÍon
legislation, improved modeLs of Judicial. Review ar:d the
settingr up of specific tribunals for reviel¡ on the merits of
adrninistrative deci sions .

Access to review of administrative decisions has benefits
for the decision-maker and those affected .by the decÍsion
equal.Iy, The decision-maker will have lhe grridance provided
by the review process and the precedents establisl¡ed wh.1ch
wi.It improve the quality . of decision iraking. The person
af f ected i{i lI have access to written reasons f or t}re
decision and the opportunity to revj.ew it, Íncreasing
confidence in and accountability of, the decision making
process.

As a mat'Eer of principle there should always be a rigtrt of
appeal from an administrative decision. At present, Ieaving
aside the role of the Ombudsman, there are two princípal
methods by which the decisiorr rnay be reviewed'. The fírst is
whãre a right of appeal is granted. by statute and the second.
\+here the ¡natter is taken to the Supreme Court by way of
judicial review. These methods are seldom utilised because
they a're costly, time consuming and somewhat Iacking in
accessÍbiIity. In some cases there j.s no right of appeal
against an adminístrative decision.

The Attorney-General has asked the .Committee to examine and
report to him on whether tl.e present system for dealíng with
appeals from administrative decisions needs reform:
Appendix "41" sets out the ful1 tertns of the reference, as
well as the ¡nanner in v¡hich the CommÍttee has conducted the
reference.

The Commj-ttee, in making its proposals for a new system of
ad.ministrative review ha.s worked from the assumptions that
this system should be rela'Eively:

Àcces s ibl e
Informal
Independent
Quick
Inexpensive

I
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other juri-sd'ictio¡s, h11:..."?t 
"åî" *,1å'f i'la"t::j':::iti:i

Drocesses sor--aaminístlative *:it:itJii"i"åi' ttvi"w ?t the

i:,rtï *";e!:t,""ilt ":;-:'"::î?= 
"ii?i= 

'iå'""oilñents 
os tåe

Kerr committee:- .L-..á+,rrê f of an appea!
oì¡. raul"t of the entixe.::':::::; ä= a seneral,,The basic faul"t of the entire. structure (of an

sysrem). L=, r,o*"".:1 :?**il5- =!A"li:ili*:?*sions,;üi", it the "b?gt""-
ffi 

" 

*ta;xt" :ä -':ï.Ë.ï' ïi::+n'r i; tun'x ":i il
Ãá^i.,, ij: "i lï" 

" 
å"$rî'i:t iî' 

J"" 
-äåp ã't' È ar i i ament ar v

PaPer I

Thê use of a right of :":i"* 
on thl merits would' change the

ääãq?;:1-:r.,=.ååne:"",,î"".tr'"JiËËËi:t'.'Ïå{"f¡:'""'*Îi::
shift from "_=ji:'' i. -trr" decision-ma]<er,;-.,o1 

^i.-i=i'orra" 
to

it .*,,'."=o,,Tfi", f o' .h",*ã""i"ion-^"oåI,.' "" the. .materta}

berore ¡,i* åî'i';;, to -navË"'J"i"-:f it*13'å""1"="ffJÏo maxe

asking - "i="ir'ï"-lrt" c'orrect or pretel

on the *"t"JiJi"f"rîtl the Eribunar?"

The Committee has addressed the j'ssue of providing- a right

:: 
= 
Sïär rf:#"==4ä*lti;:'%ff"' 

=:'"îi" f i:
decision' 

'iãiã*"=t tl" coo*itttè- "o"äi¿ä-t-"- 
thrat-"ttre right

to reasons i;' ; i"'¿'*"ïïäi- î;- 
-¡1¡1'"3;fi;"t:-'Ë, tå:i t^ii

and proper 
--a""ision makins practlces ¿uiäiå""[rv or any

äpi'.õ'i=.i"-ffiir*"r#:'J¿î.îii-i'rindependentrv
sYstem ol ¿

,li

llr

ll

I

EP3 678/EXECPOL



a

- (a)

For

J

BACKGROUND

\dhat is administratiwe- decí sion?

the purpose. of
administrative decision

the
i-
IÞ a

Commíttee' s '

deci si on
enquÍry, ârr

made under a

¿ì

statutorv Þower such as a decision by the Registrar of
Motor vehicres to cancer a driving instructorrs ricence.

Administrative decisions are made by persons and bod.ies such
as ministers, tribunars, and pubric servarits. DecÍsions
cover many matters including town pl.annÍng approvals,
ricensing of occupatíons, emproyment, d.isciprine and. thegrant of permits.

(b) CIas sifv nq administrative deci sÍons

Part of the probrem with present rights of, appear is that
there is no consistency ln approacir. There ís sometimes,
but not always an appeal. It may be.to an individual, a
Board, a TrÍbunal or a court and it may.be a furL appeal or
restricted to particular areas.

The crassification of..administrative decisions is often
determÍnative of the nàture of appear. Eor example
decisÍons rerated to industriar .relations matters usuarry go
to a non-judiciar body comprising employer and enrproyee
representatives. Professional Iicensing usually is under
the control of the particular profession invorved subject to
Government ' approvar of professional standards. altivity
I5-censíng ( e..s. Licence to drive a taxi ) ís of ten revÍewed.
In thê Local Court.

(c) How can vou challenqe an administrat ve decision?

Àn administrative decision may be chaLlenged to two,ways:

. Àppeal

. Jüäiciat review

Àppeal

The right to appeal against a decision is a right conferred
by statrrt,e. Unless an Act provides f ór such an appeal,there can be no appeal. Àccordingty, arl aspects of a right
of appear must be set .out ín the Act or i-n regurations . made
under it. These include the scope of the decision that may
be appealed against, time limj.ts within whictr to appeal, and
the powers of of the appelrate body. This tlpe of revíew is
a review on the merits

lr

ì

.J

tJ

l.l
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Drocedure by which a person who is
'"d;-i;ì;l;.ií..r" decision asks the
th.;ïh" decisÍor:-máker has made a-{ü 

:uiisd'iction or Procedure that
J""i"io". The Court does not have a

lri"* orr the merits o'f the decision'

The function .of judicial review I's to determine the

iäã.rlt" 
-of adminislrative decisions'

Jud.iciaL review is a righrt that onry ex-ists at common l-aw in
the Territorv," tÇ; i","--it 

-ï= - i"aåpendent of statute ' The

Iaw and. procedure concerni"ã- ii*icjal .review is not being

consid.ereã UY the Committee

4

JudíciaI Review

Judicial Review is the
d.issati.sf ied with an
Supreme Court to rule
Ieãat error concerning
haã been used to make a
right to substitut'e íts

(d) What l"s the RoIe of the ombudsman?

The Ombudsman may investigate anY "ad.ministratíve action"
taken in anY DePartment or authority bttt maY not investigate
any action w}.ich maY be challenged bY statutory appeal or

judi cial review unless i n the Ombudsman's oPinion ít 1S

"ì.1nreasorrable" to resort to the formal remedY or "tlte matter

meríts investigation to avoid inj usticet' : Ombudsman

N rl ê L4(1)(a), (6) and (7I.

on completíon of an ínvestigatíon'. thl ombudsman reports to
the principa:. oigrr.r of thã-Ðépartment anrf the Minieter and.

may recommend various .orrrrl= -år action. For example, t}.e

report may recãrd. that the adminlstrative deciqion "was

wrong,, and thaï tLre Oep"rt*äit ;-t;..t1tq "rectify" the décision
(s. 26)¡ it *"V furtþãr req:est tllt notification be given

wíthin a =p."iËi"a 
-time o¡.=u"V action- taken to give effect

to recommenaaiions made' ifhttt the ombudsman' Ís not

satisfiedwiththestepstaken,areportontlrepositionmay
be furnishea 

-t. -irt. Iqini=t"tl-'*rt" "þf,!" table the report
within 3 sitting daYs

There is no right of appea} 
- "gtitt:! 

a refusal by the

ombudsman to investigate í-c"mpf"ínt t1.ough the grounds on

which ínvestig.iiã" máV Ue refttied are specified (s'LB) '

I

rí
il

il
I

I
l.

i
t.

t'
I

I

i
i

tJ

E

I
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3. O\ERVIEW

Adnrinistrative decisions, often made by Î{intsters, statutory
authorítíes or public servants/ are difficult to challenge'

t
1

I

When a decision has
individual or group,

(Í) should receive
it; and

(ii) should have effective
ttrey think it is unfalr

It is with these objects in
reconmendatÍons for tlre
Administrative Deci sions" .

been made affecting the interests of an
those affected: -

notice of the decision and reasons for

means of challenging ít if
or unreasonable,

mÍnd that the Committee has
ref orm of "l\ppeals

made
from

i.'

I
Providing informatign about the decisíon and the mearis to
challenge it ensures greater compliance and acceptance of
the dec'ision and improvements in the quality of decision
making

A key element of the proposed reforms is the requírement of
a decision-maker to give reasons for a decision, whether or
not the person affected v¡ishes'to appty to have the decision
reviewed. The provision of reasons is often a sufficient
answer to a Persont s concerns about a decision.

If the reasons do not provide an adequate answer to those
concerns a person affected by the decísion may apply to an
appropriate tríbunal for review of that decisj.on. Central
to the recommendations of the Committee is the establistrment
of a "General Àppeals Tribunal" to review most
administrative decisions. There is all opportunity for
li¡nited further appeal to the. Supreme Court from the
decÍsion of the Tribunal.

The advantagres of such a tribunal are:ti

I'
most admÍnistrative appeals,
excepti-ons, would go to the one
confusíon as to wheth.er there is
where does it go to;

subject to a
body, overcomingr
an appeal and íf

few
the
SO,

(a)

(b)

(c)

(d)

it v¡ouLd be more independent atrd appropriate than somê
presently constituted administrative appeal bodies;

it would be accessible; applying' would be easy, the
procedures would be well publicised, and use of the
Tríbunal would not be expensive;

it would be inf ormal; the atmosphere lJould be very
different from that of a court;

EP367A/EXECPOL
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(e)

(f)

it would be quick and eff-icient;
ensure' that tå""ttt=aty delays -do
ínformation gãlÏtering would take
;;id timÍt the time necessary
pãtãot:."i attendance; and

the
not
place

for

Tribunal would
occur and that

in waYs that
.hearings and

it would' revÍew decisions on the
decision and' iã":-a not be restrÍcted
questions of Iaw'

merits of that
to a reviev¡ of

The Tribunai- v¡ould' havg !i1e expertise to d'eal with the many

areas thar rr;;i;; aãministrJå""ï 
-¿*Jå=ittt" because it v¡ourd

d,raw its members f rom ";-*'p.:î - which lrould include
, specialists' 

-;;ïariqus rieias, where appropriate'

To oïersee the operation of tlris new system an

Admini strative 
- nevievi co*nätt". wif t be set .lp' This

comrniÈtee wirl il;;;- . ror.ä- 
-Lr, -g,rlaing ihe decision-makins

Drocess, ensuríng - that tî"---pfocedttfes of ttre tríbunal
ächieve Íts aj-ms of ."".""ïtili-ty, 

-and. nubl-icising the rol-e

of rhe tri¡uiäi ãrra irroiñäËio;'.on r.åw to applv to the

Tribunal

À Iist of the recolrunendatÍons made in this Report is

äo*[ãi""d' at APPendix "C" '

I
t.

LJ

t.
:l

lt

l1

t¡

I
I

ì

i
J
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4. À GENERÃL ÀPPEALS TRIBUNAI

(a) Tl:e use of courts

ì
'i

I

I

(Recommendation 1)

The trse of courts is inappropriate- ir:'' ü",
ã¿*itti=trative decisions on tJre merits 'because of
ã"=t= and. delays associated' with tl:eir procedure'

review of
formalitY,

i

1

I
I

:

rt
I

I
I

I
1

ì

i

(b) Use of 'Míní s

(Recommendation 2)

1t¡e use of lfinisters to reviev¡ decisions of 1*reir owrl

Department should be avoided'

The formality and costs of court proceedings are
ãlo""ry relaied,. T}.e f ormality der_ives f rom the
å.ti¿.ttä"-gatlr'eri*g process; .the costs -derive from the
fact that, ," -lhá 

þrocedures are so far removed from
;;;."*pãií"tt." of "r indivídual., it is. necessary fo5- a

citizen to enq[age an expert (a lawyer) to conduct the
case on 1-i= o'i-í-rãr-Ëefraif . ùf," coãts of so doj-ng can
be prohrÍbitive

In 1932.a Committee on Ministels Powers (Donoughrmore

c-mnittee ) put forward two maj or argir:nents in f avour
of transferring appellate jurisd'iction .from llinisters
to a tribunJl. -- The first w?s -"that Ít was

inappropriate for a guasi-jud'icial.. function to be

;;;?;;.äd by a Minister who ãs a politician may either
[ã- ingrrr"r,"ãd.- oi appear to be iniluenced by politÍcal
considerations" and the second. that it was htrong that
*" ãpp"ul made from the decisíon of a person appointed
ü Ëii" t1ir,i=i"" 

- ot subj ect to hi s or Ìrer direction
sf¡ouf¿ fínally be determíned by the Minister'

il

ry

Ë

The appellate autkrority should both
be seen to be indePendent'

be independent and

EP367e/EXECPOL
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lcì Use of tribu¡rals

-t

I

I

I

(Recommendation 3)

A seParate tribunal, a gene¡al
estal¡Iished to sPecialise in
decisíons,

appeals
appeals

tribu¡ral, should' be
from administratíve

The use of trÍbunals as a means of reviewing
g:overnment ¿ecisions has the advantaqie of
accessibility ;d-irrã"p"rdence. In most cases . what
people are seeking f ;1 ad'ministrativ.e review is a

review on the meríts. A tribunai' vested with
ãi"ltioty jurisaiction, can provide sucl: a revies¡'

A general appeals tribunal is less formal and more

f lexible ttran a court. '

A general appeals tribunal will consolidate and

rationalise. eïisting appeal structures and create a

coherent syste; wheieby those appeaJ-s aie determined
accord.ing to a consistènt pattein of procedures by a

body indePendent of government'

il

JI

l¡

t
I

I
.t
I

i
.:
!

.t

':t
''l

:¡i

":¡

l!

:i
:'i
...t
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5.

(a)

ORGANISATION OE TRIBUNÀL

Composition

¡

tÃ

.tt
,.)

Í
ü

ü
4
5

t

I
r1

ii
i

ü

¡

(Recommendation 4)

The General Appeals Tribunal should consist bf:

(i) A Cltrairperson r+ho j.s the Chief Magistrate or anottrer

..ÞIagistrate 
nominated by tJre Chief Magistrate;

(íi) JudÍcial members being other l'lagistrates;

(iii ) I'Iembers being tJrose pel'sons appointed by tJre' Àttorney-General; and

( Ív) À Regristrar appoj.nted specifical-Iy to managre tJ:e.
Tribunal, to perform ancillary dúties a¡rd to exercise
ttre jurisdiction of ttre "Tribunal wl¡ere specified.

The Com¡nittee noted that tbe Commonwealth and
Victorlan AATts are both chaired by a judicial
officer at least equal to an Íntermediate court
judge. The Committee ionsiders such a person is
necessary to assess the likely issues and the
appropriate composítion of the General Appeals
Tribunal for a particular appeal.

Ttre Comrnittee conclucled it was appropriate. to appoint
Magistrates to this position. for five reasons:-

(i) A judicial officer was considered to possess the
necessary legal'. and administratÍve skills.

(íi) Of the 47 existing rights of appeal it was
proposed to assign to the General Appeals
Tribunal, 27 were already assigned to the Local
Court .or a body constituted by a Magistrate.

(iii) Based on exístÍng statistical information,' the volume of appeals does not appear sufficlent
to cause disruption to the v¡orkload of
Magistrates.

( iv) The judges of the Supreme Co¡.rrt were
generally committed to hearings of higher
priority and longer duration and were unlikely
to be readJ-ly available.

(v) The recornmendation is consistent with the cost
consideration of the Terms of Reference.

EP367B/EXECPOL
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Íhe Attorney-General strould appoint. the panel of

members f rom ñi;;--lr'u cr'airn"iJon :.|:.Ïrd constitute
the Tribunal ín each case '' ti}re Act wou]-d not require
any partlcular process to 

---¡e observed in the

nomínation of members

The Legislation should' provide for a term of office
suffÍcient to allow non-¡"ãici"f members time to

develop .*p.r-i"rr"l and. ptá;iã;- continuity;. for the

disclosure og 
-int"rests of ' such members '' and for the

removal' from office of such members '

(b) Constítutíon

-@)
The General Àppeals Tribunal should' be qonstituted' onlY in

tlle following manrrer:

(i) Judicial member Plus 2 members;

(ii) Jud.icial member sit'ting aJ-one; or

(iÍi) In conference onl-y, a' JuAíËiat member' tJre Registrar
or a srngle member sitting aLone I

I

The Committee
Victorian AAT
sitting alone.

both the Commonwealth and
clnstftuted bY a membernoted that

couLd be

It would be for the Chairperson to determine the

appropriate "oÃfã=iit."f -in. eäch case' The committee

considered ihä- Lstabli=r'*"ttt of d'ivisions not
justif ied bt'- th; tik-e:-v vorume of appea}s '
particularly'Ïraving t:?::.ã to the fact that tn",

process regurred to tt""it "ld maintain divisions
would i"#it"urv introduce tíme-consumíng
äo*pfi.^tions

a

!l
t
ü

I
)
I

t.
I'i
i,

I 'I

!

t,i
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6. JURISDICTION

(a) l{trat is ã. decision?

(Recom¡nendation 6)

À decision reviewable by the Tribunal óhould include.
decision of an adrninistratiwe characte:c r¡hich:-
(i) aLters ríghts or imposes liabÍlities;
(ii) has a real practÍcaI effect although' altering rights or 5-mposing liabilities;
(.iii) is a failure or refusal, for wl¡atever reasol:ì.,

take a decisiou or perform an act.

The above formulation is based in'part on the judgment
of Lockhart J in Director-Gener L of Social
Services v. IIaIes (1983) 5 ALN No 116.

"Decision" as defined in the Commonwea'Ith AAT Act
includes a r.eference to:-
(f) making; suspending, revokÍng of refusíng to

an order or determinatíon;

(ii)

d

not

to

gÍving,
to give

(iiÍ) Íssuing,
to issue

suspending, revoking or
a certifj-cate, direction,

consent or permission;

make

refusíng
approval,

refusing
or otherIt

¡I

I

suspending, revoking
a licence, auth.or

or
itv

instrumént;

(iv) lmposing a condition or restriction;
(v) making a d.eclaration, demand or reguirement;

(vi) retaining, or refusing to deliver úp, an
article; or

(vii ) doing or {efusing to do any other act or
thing.

The definition should make it clear that decisions
which could be classed as:-

judicial (eg a decision by the Supreme Court)

. Iegislative (eg a decision to make regulations)

EPs67e/EXECPOL



\{ou.Id. not be sr-tbj ect to review '

;i;; be given to -confining decision

"I*== 
of PubIic of f ici'al '

rt is d.esirabre that any definítion ad.opted shourd not

be restrictive-. 
---ir." triuJ".i should not be bogged

dovrn in jurisd'ictional questions but should make every

effort to exercise jurisd.ici;;; where it appea'rs th'ere

is a meaninge"iãi=f,ttt" to be settled

t2

Consideratíon nright
to those rnade bY a

The Commi ttee initiaIIY saw mer it in adoPting a

procedure o¡1 the lines of section L0 of the Ombudsman
Commonwealth

Act L976 (cth) which enables tÏ¡e
Ombudsman to issue a "certificate of unreasonable

delay" The effect of such a certific ate is that a

deci siotl is deemed to have been taken not to do. the

act or thíng in questi on. However, iri the oPinion of

the Northrern TerritorY Ornbudsman (who also acts as

agent in the TerrltorY for the Commonwe alth Ombudsrnan)

such a P rocedure appears urrnecessarY in the lerritorY
context s ince, Ín exercj.se of his generai- Powers under

ê er or theis
the
ínvariablY abIe, witkrout cost to the aPPI icant', to

persuade a Government agenc ytot ake the decision or

ot}.er action ín que stion ( albeit not necessariLY a

decision or action favourable to the applicant), or at

tkre very least to forma lly refuse to take it

The ombudsman had also pointed out ttra-t neither he nor

his staff """ 
-à*"te of any;;=;-ever having arisen in

tÏ¡e TerrÍtory i" -t":-"tion to a Commonwealth Government

agency in whici--th;-section- ro ãertification procedure

Ìras been usecl

Having regard' to tk:'e Ombudsman' s vie'w ' and to the

desired objective of d"ti;i;;:^; fYstem which wilr
or¡erate informally and iiã"pã"=iY:r-V' - 

the committee

näs ' decided not to tt"ã**ã"d thJ 'ad'option of a

certification procedur" - 
-'";;b as that presently

ã"i"ii"g in the botnmonwealth sphere'
s

q,

IrÍ

q,
tii
B

l!

bv(b) Deci sLons to
Tribunal

(Recommend-ation 7l

All decisíons u¡rder
the General APPeaIs
eremPtions.

a¡r enàcl=nen'b should
TrÍbr¡nal sub j ect to

be reviewable bY
certain specified

iÄ
h

)

rn the Territory there are presentry 5 different tlpes
of apperrare i'"åt!il'= Aî}tí" ãate õr this paper there

are 117 statutory riqhts of appeal against

äã*ittisirative decisions' of Lhese: -
- 24 "pp*á:-=-áã 

to trtt supreme court;
- 3f "PP"ti= io to ttre Local Couri:;
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35 appeals go
tribunals;
9 appeals gto to

16 appeals go to

13

to 32' different specialist
9 different indívidual's;
9 different ministers.

t

The growth of specialist tribunals is an indication of
an attempt to provide the most appropriate appellate
structure. Ehe Committee has not approached the
problem of reform of the administratíve appeals system
by starting from the position. t}.at there are "!oo
many.l' tribunals. It has, trowever, considered
consistency of appeal mechanj.sm a priority. In most
cases the appropriate structure for'appeal wiII be tl.e
General Appeals Tribunal given that the Tribunal may
be constituted to draw on specialist expertise.

Orrtions for Reform

The question. of v¡}-ictr administratiwe decisions áre to
be subject to review is essential. to any reform to any
reform of the administrätive appeal system. There
appëar to be two primary policy options for reforrn:

À: opt out

B: opt in.
The first option starts from the position that every
ad.nrinistrative decision should be reviel¡able unless it
Ís specífically exempted. The second option requíres
ttrat the only administrative decisions that wiLl be
reviewed are those that are specifically identified.

Wh.ichever policy opti'on is adopted, a decision to
ínclude or exclude a particttlar administrative
decision should be made on a consistent policy basis.
The matter should not be determined on an ad-hoc
basis, or as a result of. individuaL departmental
decision making in accordance with unspecifíed
críteria

À: Opt Out

The Committee has reconmended that every
administrative decision made r:.nder an enactment be
reviewab)-e by the .Tribunal except the'following: -

those where an existing right of
another more appropriate
Recommendation 8),

Eor reasons of policy, wê
decisions should be excluded: -

(a) decisions by the Administrator

appeal
body

lies to
( see

those exêmpted for reasons of policy.

beIíeve' the following

EP367A/EXECPOL
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(b)

(c)

(d)

d.ecisi"ons by cabinet ql a Titister 
to :tt:"t into

an agreement *îirt 
-t}te gom¡noiwãartrr or a State or

TerritorY

decisions of the Parli-ament or of a Cornmittee of

Parriament, "t 
- Jt;isions püi"tiã"t' t" Standing

;;å;;;' ;i lr'' Parriament

recolnmendations of -!ht. -E-lectoraj- 
Distribution

õommitte" t"¿äi trtã gL"ctoral' Act

decisions relating to tbe administration of

crimínaL justice

de_cisions in. corrnecti.on with the i":!il"tt"årtj:

ir:tTå:* *""'xî:îï*?:; -'î1"-^'o :î'å' ;: äii
ìÏ:'ä;"Ë'i;;i;;- ;t such Proceedinss

decísions in connectjon -yith 
'tt¡e enforcement of

jud.gments or orders for tnã-recovery of moneys

decisions in connection' with the prevention or

settleme"t ä' "i;å;i¿iia:-'ãisputes' or otherwise

iãiãlits to industriar. matters

d.ecisi-ons in connection wilh - 
oersonner

management (lncruding r-Jcïir:'tment' apiointmgnt

or ",,n"nt*Liï;--. 
;;.å*"tiã" 

- and orcranisatr"on

d.isciprit" 
"Jåä'disrnissai) vrith r"sp"át to ti.e

Public '"tt'îîä' 
-t¡; P:ii""'-Ëåt"" '-ot reachins

,service "t 
;;;tegi"t created by statute

decÍslons by the T-reasurer of Auditor-GeneraI

und'er tr't tå"täi-"r ïtl*itii"ït"ilot' and Audit Act

-t

(e)

(f)

(s)

(h)

(i)

(i )

é

Exclusions (a),
d.eci sions of ex
would not be aPPr

ecuti
(b)

opri
ve and leg
ate to Prov

and (c) relate to fundamental
i slative policY ' It
ide a 11 ght of appeal

against these decisions, given the ava11âbiI tty of

j udici aI review to ensure the Ieqalitv of the

decision naking process.

Exc Iusíon (d) rel-ates to a deci sion bY an indePendênt

Coruni ttee who se ftrnc tion it is to recom¡nend eIectoral

bound aries to the Legisl"ative Assembl.Y. The Committee

cons!ders the avai IabilitY of judic!al reviev¡

suffi cient to ensure the lega1ítY of the decÍsíon

naking Process

Excrusions (e)-, (r). "19 ^ 
(q) relat'1 to d'ecisiotls

invorving the hràeâom or gJ;Jt"t"nt to 
'conmence 

civir

;; crim'nar 
--pî*oìï'11"i;."';:Ï$"iÌ"rnuni33å"i:::

exe¡nPting sucll d'ecisions-c¡
schedure 2. ti"ilJ-["i' (f) anci (m)'

ili

ul

I
n

I
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Exclusions (h) and ( i ) reLate to tire management and
dispute resolut,ion procedures of the public sector.
The policy basis for exclusion is contained in the
commentary relating to Recommendatíon 8.

Exclusion (j ) relates to decisions about the financial
management of the public sector. To the extent that
such decisions ínvolve scilely matters of government
poJ.icy ( such as a decision on the amount of an
appropriation) the Committee considers it
inappropriate to provide a rj.ght of apþeal, given the
availability of judicial review. To the extent that
such decisions involve day to day financial decisions,
the commj-ttee considers the éxisting "checks' and
balances" structure of

the Auditor - General,

the PubLíc Accounts Committee of the Àssembly,

the Ombudsman, and

judicial review

tobea
decision
appeaL

more appropriate method of ensuring proper
- making, than tl-at provided by a right of

B: Opt In

'(c ) Decisions excluded from review bt¡

The CommíÇtee has recommended
However, if it were to be
precedent could be found ín tbre
Eribunal Àct 1975 (Cwth) s.25.

agalnst this option.
adopted, a suÍtable

Admini strative Appeals

ttre General Àppeals
Tribunal

lRec on 8'l

Those d.ecisions ttiat strould be exch¡.ded from reviet¡ by the
General Àppeals Tribunal- sbpuld be excluded because of tJreir
natrrre and special requ-i-rements on appeal. Itlost r¡oul"d' fal-L
vithin tJre general categories of industrial relations and
professíonal matters-

Exclusíons from th:.e jurisdiction
should be made only v¡here there is
the excLusion.

of the
a special

Tribunal
case for

Decisions in industriai relatiot:s matters could be
excluded,. These d.eci sions of teu go to a body
consisting of persons nominated by the enployee and
the employer

EP367e/E.XECPOL
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Soecialisalion in this area
;t;--=;;;1tívitY or issues and

that suPPorts these decÍsions'

1S desirable bc-cause
discrete bodY of

of
law
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a

Decísions related to professional licensing matters

courd. arso ¡.*àiJ:'t'ããa' d;;;-ãecisions most usuallv
go to a uoai""ã"1ãi¡i1v^'ïembers drawn from that
ó c cup at i on . . . 

^ör, 

" 

- ii" ; tvemãn{ 
- 

i|","-iîi,åt 
t 

" Xïl':;S:i :j.s deslrable e' q ' :.n
qualificatíons
ït is important that "lf- statutory decisions !n ttrese

oeneral "r""="äre- 
consid."=ãã to ãetermine whether an

áxclusion is aPProPriate'

(d) s o e\f

(Recommendation 9l

TheGeneralAppealsTribunals}rou].dhavepowertoreviet¡d.e
novo (i .e. .FËålï äî*ït"t" decision ånd should ' not be

confined to matters r"i"*ä-i"f";;-tlt" originar decision

maker.

The staÈutory provisíons- as to the scope of the appeal

orovided for, vary widely' 
-in"-"pp""i may be limíted

io the evidence and argrrment=-p"t'Lefore the decision
maker or the appellate- PtãV- ñl"y .1ehe1 the matter'
i.e. it is ,rot-lãt'iinea to Ëne át'idtttt" and argTuments

before the ¿eci"io" maker' iot example' â[ appeal to

the Local Court again-st . 
a t"?"=tf to grant a land

agent''s ticenä;-t;-o":-V be made on specific grounds;

an appeaL.qainst a re¡-usai io grant'ã radiographer's
:-1"ãñå" ..tt b" made on any grounds '

TLre r,¡ídest possible power . 
of review should be given to

ensure rhar áii-i;;"ã= ".ilãa-¡eiore 
a Generar Appeals

tribunal ""r, 
^fã ãã"it witrr]--eny- t-i*it on the powêr of

the.reviev¡ may also be *'riÃiË on the ability to do

justice in the Particular case'

1i

iltI:'

I

1l1

¡

u
(e) government Pol:icv

fRecommend.atíon 1O)

No special. provisíons strould' þe Tldt in respect of the \day

that t.tre General app.*iË - tribunal reviews d'ecisions

invotving Government PolicY'

EP367e/E,XECPOL
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There is a concern that an AÀT would
ínterfere i¿ith the policy of the elected
when d.ecidÍng administrative questions.

lrave to
Government

iJ

I
T

Victoria has deaLt with the policy questí.on by, in
effect, providing that if the policy is published in
the Government Gazette ít is bínding on the ÄÀT-

The Commíttee considers the Victorian . approach a
reasonable response to the problem, but. considers the
better approach involves two more basic propositÍons.
Eirstly,.the decision !o create a. right of appeal
against an administrative decisj-on in itself involves
a decisíon to subject the applicatión of Government
policy to review. Secondly, existing methods of
review involve consideration of the application of
Government policy

The Committee considers that the co¡nmon law appioach
as applied to the .operation of the Commonwealth AAT
Act, is appropriate. This approach is reflected in
the judgment of Bov¡en CJ and Deane J in Drake
v. Minister for Immiora tion and Ethníc Affairs ( 1e7e )
2 ALD 60 reviewing a decision
AÀT Àct, as follows: -

under . the Commonwealth

" If the original decision-maker has properly paid
regard to some general government policy in reaching
Ïris decision, ttre existence of that polÍcy will
plainly be a relevant factor for the Tribunal to take
into account ín reviewing the decision. On the other
hand, the Tribunal is not, in the absence of specific
statutory provisfon, entltled to abdÍcate its
function of determining whether the decision made
was, on the materÍal before the TribunaL, the correct
or preferable one in. favour of a function of merely
determining whether the decis j.on made conf ormed wf th
whatever the relevant general goverrunent policy might
lra ll

This appr'oach was taken further by Brennan J,
presiding over the AÀT in gg-DfgEC- and lviinister for
ImmÍqration and Ethnic Affairs (No. 2) (1979) 2 AlD
634 who stated that the Tribunal ought to apply
t"linisteríaI policy ttnl-ess there are cogent reasons to
the contrary. It. would, l:owever, Ì:e a cogent reason
if the policy t+ould work an injustice in a particular
case

I

I

i
Iì
'.
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7. ÀPPLICÀNTS EOR P*EVIEW

( a) Ìftro ¡nav aPP].v?

(Recomrnend'ation LLl

Any Per
affected
decision

(b) Decision rnakers

so¡a, group or organi-sation r¡hode interests
by a aecisíJn srräura be a]:Ie to apply for
to be reviewed' by tJre General Appeals Tribunal'

are
the

!

Iì'
.i
li
,1."
.i:,

"iir'
r",:.

^:!.':'

t..
:¡

.,! :,
''i:''

iil::i'

'n i.'ti':
. !r ..

r.ii :;:

I r¡, I
lir:.'
:: l '.'

i!r
ii:l'¡.r.
' 
l,i:

.:!.-

i i¡l
r¡.i.t :

Ii

l¡..
;r

I ' I' ii,'

l:,.:
.t . :J.1..',

,,lil

lr

.i.
'¡. '

¡

It ..

i
.i

. ' ..il.!
t

,t ."

Parties need not lrave a clirect personal stake in
pro'ceedings.

The right tp aPply shoutd' extend to 'thi¡d partiesr

where they i'*vï-å" íntereJ'- "l v¡here there is a

mat'ter of prrùtit interesi ínvçlve¿ ' These third

;;;¿i;= m"Y L" indivíduals or srouPs'

A similar provision to that contained in the

commonwealth "i;t'* Att' (s-'27 ) í-n t:li:t,"t to persorr's

who may apPry should .be "aåót"a' 
slilding under that

Act is attributea to a person or 
_ 
persons wltose

interest, "tJ-"iãectea' - inciuding an organisation or

association of perso"=- 'u¡""ã-ih; 
áecision relates to a

matter inctu¿eå in tkre oUi""ts or purposes of t}. e

;;;;i""iion or association'

(Recommendation L2)

À deci.sion-maker should' be able 'to apply
opinion from tltã ttibunal where provision
.tit¿"t an enactment'

f or arl
ís made

advisorY
for ttris

Where decisions are complex-' "f{:":-].1:n" 
numbers of

peopre,' rait."ä ;;ti-'f,roblem or require apprication
of legat prrncíples tl'te . 

ã;;ision inaker should be

encouraged. to 
';ñit-to tL¡e Tribunal f or g:uidance '

An advisory op""o" strould' not bind the decision-maker'

EP3678IEXECPOL
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(c) Joinder of rcarties

fi

f,þ
ã

(Recomrnendation l-3 )

Joinder of parties sb.ould. be cotrsÍstent r¡ith tJ:e
for tå.ose r¡ho call. apply i - e. a¡y person,
organisation whose interests are affeJtea may be
proceedings.

critêría
grronP orjoined in

Àny person, g¡roup or organisation whose interestsaffected by a decísion may apply to be joinedproceedíngs. Re-litigatíon. or tr¡e same issues isbe dlscouragred.

(d) RepresentatÍve actions

are
in
to

(Recomnendation l-4)

À grroup of persons or an organisation sTroul-d. bê abreby a representative r¡trere simirar issues and simÍrar
r¡ould arise if indívidual actions were taken.

to act
relief

Representative proceedings ensure
issues' in whicli atl members of a.
interest without t}.e necessity
member's case individually,

a single decisj.on on
group have the same

to litigate each

(e) Ricrtrt of tl.e Attorrtev-General to intervene

I

.(Recommendation L5)

rhe Attorney-General should }'ave a right to intervene in
proceed.jngs.

rn matters of l"aw the Attorhey-Generar courd assistthe Tribunar by fulry arguing points for the benefit
of the Tribunar. rn rnatters of government poricy theAttorney-General could argLle the content andappropriateness of grovernment policy in its
appLication to a particurar case. The Attorney-General
strould bear the costs of intervention.

FP3678/EXECPOL
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(a) Entitlement to reasons

lbrere i s no general common Iaw'dutY to qive reasons

administrative decisi on( IC

(Recornmendation 16ì

fhere slrould' be allr entitlement to reason's for an

administrative decisio-n. :-.ö;;*ilght 
.shourd' lbe independent

of ttre rígrrJ to aPPIY roî^-t**ti"t' r'towever it should be

subject to trre ;;" ä"i.'=i'o'rr=-;;-thá right'of revier¡''

Reasonsforad'ecisionshorr}d'begliven.onreguestv¡hereno
aoplication f or revier+ h";Ë; ¡äa" to 

--tfte Tr'bunal ' and

aü-tomati.*Ily'-*o, 
-t'; *.Xittg of arr 

'ápplication' to th'e

Tribuna].

À request should be made vithin 28 -d-ays 
of the decísj'on' ox

such ronger p"JåJãt t¡" Tribrrnal- allovs'

ttrose Persons whose interests are affected by a decision

shouldhave-stanainstoobtain'""=o','=forthatdecision,#T:*î:: i:Ï::î:-::î.:.:'*: ::::::::::: Ï-l'-

I
I

i

!

r ',i

I

¡¡ ì!:litii

.t.

for
ofN

an
ew th WaI es v.O smond ( le86 ) l-59 CLR 6s6).

to
il I

I

I
A statutorY requirement
f ollowing a.dvantages: -

give reasolls has the

(i ) Publíc scrutiny encourages- ratlonal decisíon

makins ";;;i=t;t 
w:-trt äxi=tit'tq raw and poricv;

stil-s Public conf idence in the
( ii) It Lnsç]rs. . H*"*].I^^-o- an¿ suppofts the

d'ecision making ptã""=" and' suonorts the

princípreoî'ätt-o''t*i"tiüivoiir'ose^iestedwith
i'rtã P"*"r to make ut":sion's

(iii ) rt enabres the applicant !? rearÍstically
assess whether a de"ít";';; stou:-¿ be charrenged'

whether by . judicial review o'r ad'mini strative
revíev¡ ,and may r¡e an Lif.ctiv" prerequisite. to
their use;

il

!
I
¡

Grounds of ctrallenge can be defined

oartiiularÍsed-prlor to revlew saving time

"-;;;;";;;;; iuå reviewins bodY;

ït aIlows proper superrrision of ttle dec!sion

making pto""""', assists i" irtt maín'tenance of

consistencY, äa-ãt*t tit"t'tiott to wronqful

ápplication of PolicY'

and
and( iv)

(v)
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In formulating the entitlement to reasons for an

administratívei decision' there appear to 'be two

orimary policy options.' to finL the åntitlement to ttre

:î;t;^t.'Ippiv ro" review' o; to make it independent'

't 
would. be consiste*t to . apply, lh"- same l-ist of

exclusions to the requiremettt tb iitt" leasons as weII

as to the right of review

2T

A deci sion not to aPPIY tl:e Ií s.t of exclusi-ons f rom

the righ t of review tó the entitlem ent.to reasons may

achÍeve little Practical ef f ect .exceP t to' add

unnecessarilY to administratorst burdens. It should

be borne in mind that, the Onbud sman alreadY has Power

to look into complaints about f éJ Iure to give reasons

for decisions, ar:d to make rPcommendations

accordinglY r rn ,e to
section 26(L) (9e )and( 2)(e)).

c E to

An 'admj-nistrative decision ad'versely af f ecting a

Þerson may ¡"*ãtf'"t subject to án appeal/application
io t,e tribunai 

-- and, f¡ - not, may 
- be amenable ' to

jud.icial ".viår+. 
If the "niit.r"*"ilt 

to reasons f or

decisions *"J"''to ï" lirniîãJ to those matters for
which the rri¡unar has j.tris-Ji"tion, it wourd preclude

a person "a""-t"ãrï "ff+l;ã 
kiy a - 

decision from

receivi'g r".å""=-ftr tfr. -ããcisión and may prejudice
tris or Ïrer ability to obtaÍÃ iãii"t by way of jtrdicial
review

Wel:averecommended'thlttheentitlementtoreasol'ls
should. be independent of th; right of - review thrat v¡e

have propos*ã--in n""o*"oåãf;; I althoush subject
to the Eame exclusions' However' !f option B to

Recommendation i were to ¡"-- à¿"pted'- and the rÍght
of review confined to "pã"ifit 

' d'ecisions' t}.en ít
would be stilL appropri"tï-;;- consider whether this
s.econdright'should'be*"'"extensivebearingj.rrmind
the derivation of . the u;t ( i '9' '- Ín t}.e matn'

ScheduLe 2 to the commonwããitit Þ¡n a"t' whicl: li:t=
the specif ic exclusÍons f rom tfre re@irement under

that Act to furnish reasons for decisions) '

a

impose a dutY
or a sPecific

been adoPted
I rr

s

to give
class of

in New
e:

to
An alternatíve aPProach is to
reasons for sPecific decisions

ach has

t"987

On this approach, there v¡ould be a duty to give

reasons for .n 
--.ã*inistraiive d.ecision only if the

oartícular Act expressly provided such a duty'

i{o*"r"r, the Cornrnittèe cloes rråt fat,our this approach'

I

I
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of(b)

In Particular, tåe reasons shbuld set out the findings a:rd

refer to the evidence or other material on wtrich tJrose

findÍ.ngs r¡ere Ì:ased' Relevant documentarY material should

be provided l¡itTr the reasons '
shotr Id. be a]:Ie to

WLrere reasons are inadegu applicant
TribunaL for arr order tù'atate the

make furtåe r application' to t]le
ttre decisi on-maker ProvÍdes f'or furtJne r and better

particulars of ttre reasons for tåe making of t}re decision

lRecommendation 17)

Reasons for d'ecisions should be in
proper ana "ããóãt" 

and deaL witlt
raised;

vriting and should' be
tft. substantive issues

Ttre provisÍon of réasons should be expected to meet a

standard sufftcient to."".*Lï-tft" quãstÍons "WÏty was

that .deci=io,'^ïtäåi"-ã"4 '"ñãt facdors were taken in

to account?

(S.ecommendation 18ì

Reasons for d'ecisions should be given

reguest- 
_--- 

=p"cial- circumstances
alrridgement oi- thiJ tine may be ordered'

(c) Ti¡ne limitq

t1

,llwittiin 2a d'aYs of
an extension or

of an action
are Provided

IJI

Time limits ensure that .a]-I tÏ¡e material on which the

:äîîdru" ';, ri'"*i"ï'#t'::*i"üt":lf uä*i"= 
the t

Any limitation period or:I- the lodging
should not "o*toätt"" 

until tlle reasolxs

where a request for reasons has been made G

i
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(d) Exemptions

f Reco¡rr¡nendation 19 )

Exemptions from tl.e requirement to give reasons should. only
be available on t:tre fol-Iol¡ingr grounds: -
(i) Wtrere the decision could be tJ:e basis for a claim in a

jud5-cíaI proceeding that tJre information sÏ¡ould not be
disclosed; and

(Íi) For security, defenee and international relations
reasons and for documents of Cabinet, Executive
Council aJtrd com¡n-ittees of . Cabi¡ret, on certifj.cation
and specifÍcation of grounds of exemption by tJre
Àttorney-General.

Recommendation 19 is based on the Com¡nonwealth AÀT
Act (s.28). It wouLd be appropriate to bear in mind
the provisions of s.42Q of the Evidence Act (N.T.)
and s.22 of the Ombudsman Àct (N.T. ) in applying
this exemption.

Application 1s to be made to the Tribunal for
exemptions. OnIy in the case of (ii) would these
exemptions be granted automatically on production of
certification.

t

E,P3678/EXECPOL
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ea

fRecorrmendation 20\

Where there is a faiLure to gj've- reasons e¡1 ;¡eguest or

where the qeasons are -inad"qtt"i; 
tJre t-equesting party may

apply to t¡r" i-riu't"'"r for . 
ã-ã*-p"tt" ordàr tJrat reasons be

siven wÌthin " ö;iiied' tíme

A party who fails to c91nff wi!\ a5r order

withJ.n a . tp"tiãi"a time t¡ould be ln
Tribunal *a *ã]-Le punistred' accord'inqrly'

to gíve
contemPt

reasons
of tÏre

I

t

.t.

I

.¡ir

':

'ii li:
ri. .

. ,:1.

..iì'
rll

.ti
i:,,:

.i l:

:,:,!ti.. .

,i

i,,'riir

r i.^: lii
:':

i 'it

. ,Í:-. ii':¡t,
'.;,

i

¡t1.,,!:" :

It

The requirement to
being enforced'

give reasons mttst be caPable of

Ttre Ombudsman under the Ombudsm+E- -Act (NT) can

investigate f "ifurã 
to gi.ve. reæV-a õ-epartment or

agency and *J;-;- t"poit to the responsibre Minister
to the effect that """"o"J- "ftã"ra 

bã 'qiven' If the

ma*er is .ot =-åîi"rã"Loriiy-;;;;ivea .dhe MinÍsrer is
requíred to t"¡r" ttre ;åp"tt'- l" the Legislative
AssembIY

When decision-makers hav-e- been late with a statement

of reasons it"'î;;.''"''"irf-;êd because' in a bulk
jurisdiction, I iitãv havå been 'over-worked and

under-resourced' 
-- What 

-i" -normaf fV d'one in the

Com¡nonweaLth a¡t is t'o ="J ¿ã"" sucþ matters for a

directions it.äti"g ang to cajol-e t"!l:t t'han coerce'

Penalties of oqe kind' 1"d añ'other ?re ' perhaps best

Ieft out of a systern of aa*inistrative law' where an

atmosphere or 
"ãóp"rati.on 

; *"terabte' Accordingly'
ít is envisaged tt¡at the coniempt power r.¡ourd onl-y be

used in the rritÃ exceptional- cÍrcumstances'

Ir

il

l'J '

I
I
D
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9 INITIATION OE REVIEW

Notice of decision(a)

(Recommendation 21)

Notice of the decision and tJre right. to revie¡+ strould be
given by tl-e decisÍon-maker-

The first step to a revier,¡ of a decision is receipt of
the decision itself.

Adequate notice must be g'irren of the decision.

Where a decision d.irectly affects a personts
rights personal notice of that decision should
be given

Where the
effect is
required..

exercise
involved

of the
pubric

power
notice

of general
should be

(b) Information a.bout the Tribunal

(Recommend,atÍon 22)

Informatj-on about t}.e Tribunal , j.ts jurisdiction and
procedures should be readily available.

The Administrative Review Committee
responsibility fo.r t}.e education
functions relating to the Tribunal.

should Ïrave
and publicíty

The right to review by the Tribunal should be set out
in the relevant statute under which the decisi.on is
made as well as in a specific General Àppeals Tribunal
statute.

Officers of community agencies and government
departments should be provided r+ith information and
trãiníng on the processes of the Tri¡:unal so .that they
too can provide assistance.

EP367A/EXECPOL
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(c) Form of tJ:e aPPlication
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constitutes
costs sl:ould

4
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.¡

(Re

The aPplication should
vti"ft- strould be made

iãtrt"a= of aPPl-ication
be accePted''

ati clr z3)

(d) Eees

(Recommendation 24)

generally be -by,vay of'- st-and'ard form

available wJaäfY'- Eoqeyer' ott¡er

, íncludj-ng "iJi'apptication' 
should

A stand,ard f orm requesting basic information only '
e. s. name _"rä:" "iJrå== "/ ãf,""- ap;l.ic.ant' who the

decisíon ^.*'î 
;;-ã"a'*riy 

'iî" äå"is'i'on sh'oul-d be

revíewed, st'outd be the usu;i form of 'application'

Ttre form shóuLd alert
entitlement to reasons
;;;-iáquest and suPPrY'

applicant to his or Ïrer'
ïhä:;;;ced'ures Providins

The form should Þ". nrint¡d
iätts,t.g.s and assistance Ln

;il;iäËá- uv .trre starr or.
information broclrure= "Ld
ãËivi." if resources Permit'

in al-I common communitll.
gîiritts it out should be

ti* 
-T;íbunal and tlrouglr

;- i"itPt ot'te inf ormation

The f orm should tu - avai lable tlrro-ugLr community

agencies, qotã;*t"t ¿"p*tli"ãïtt' rocal councÍrs and'

post off ices J" 
'*tîf 

^= 
it"*.'irt" 'úribunat ÍtsèIf

Use of the form should' -lot be a strict procedural

recruírement, 
'"wtìtf"" apprilåtiÃ= and aoolicatíons by

onóne shourd' alt be """tp*åä 
--åltd 

'::niirne¿ 
bv the

''Tríbunal. Only in. exceptiãnal circumstences would ar1

oral aPPIÍcatfä "ot 
be accePted"

the
and

I
j

mod.est contribution
be PaYabIe on ' lodging

li
ti

,li

lJ

E

GA fee vtrich
aúninist'rative
appeal-

towards
of the

discourage
The imposition 

'of a ft9 is intended to

apptications *îi"rt "t" 
frívolous or vexatious

The Registrar of the -Tribunal should have

;;;"" ?ä"= in cases of, hardshiP'

T}-e fee should' be set by the Tribunal'

EP367B/EXECPoL
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(e) Time limits and delays

(Recommendation 251

Time limits should, apply to the lod.ging of an application,
the filing of material relevant to .the application, any
response by ttre respondent and tf,re settirig down of tJre
preliminary conference. Àn application to ttre Tribunal for-review of an administrative decision is to be made r+ithin 28
days of tJre date of :-

ttre applicant receiving noLice of tJre decísion; or
where a request has been made for a statment
of the reasons for d.ecision', tJ:e applicant receiving
such a statement.

A díscretion sb.ould be griven to t}.e Tribr-¡nal to accept
appl-ications outside tJris period.

Included in the aims of a General Appeals Tríbunal are
the expeditious and ef f l"cient disposal of
ad.mini strati\¡e appeals

Delays may impact on the functioning of the Tribunal.
and the processing .of complaínts wíthin the system.
Delays may:-

(i) discourage the potential applicant from,
applying;

( ii ) af f ect the f low of ir:formation;

(iii) ínflict serious hardship on those the,
decisions affect; and

( iv) create problèms in terms of presenting i

relevant evidence

Injustice may result, however, if there is no'
discretion to vary time limits

(f) Internal review

(i)
(Íí )

(Recommendation 26)

Internal reviev' processes prior to tJre lodgin.g 'of
application witll tl¡e Tribunal strould be encouraged.

aIr,

EP367 8/EXECPOL
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lnternal review provídes opportunity
decisíon-maker or- the body- .responsi]:Ie
decision to reconsíder the decision'

The provision of internal .review or the 'oooortunity 
to

reconsider a d""i:i;; *itiiï-.t .-u"t-l:tment 
lras ti-e

advantag'e of provlding I quick re-solution of a

complaínt and såving tr'e ".åt==ì""urred 
in the hearing

ág tft" matter bY a tribunal '

It i s less tikely t-o harm the fr'tture relationship

between the pãili"Ê' for exu'*pr" where- an applicant is

recruired to ;:;; rtitit'"t jäü*=-*itt'' the Department

*"iitts the decision' .

for
for

the
the

" 1:
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t or wL ttrdrawal

ì
j

),

I
I

(g)

(Rec tion 7)

Once a¡r aPPlication
vithdrav¡al shou]-d' be
åi trt" matter should

Once an applicatíon is l¡ef ore the Tribunal ít' Ìras

exclusive responsibilÍty fot ttt" matter and' is obliged

to come to a decislon

withd.rawars should a)-ways_ come to the attention of the

Tribunal. ü-ïitrtãiai"r ï"v resurt in one partv

øaining an '"îr"ir-- ådvantage , 
' 

" 
. g.. *1.j" pres sure r s

broushr ro ¡jîrïv tr."-otËåi p"ftyr- o-{- the applicant

feels intimia"t"JËv tr'" ptå"L=! of-the Tribunal'

Settlements should be reglstered v¡ith -the Tribunal to

ensure that' lî-': Ãttremerlt-;-::::-,Tu i; :?å:J:"ä:
áïã".tea by t}.e decision may recelve'
f low-on ¡.rr"fît=" iirãrã-tù"-ã".ision is changed'

has been lod'ged' *iq !!" Tribrrnal'
bv Leave "f á;Gibuna1 and settlement
¡á ¡v consent order'

ì,
It

,ll

üi

!
t!

(h) Pre Ir-ml- l-ica ons and stavs

(Recommqndation 28)

Ítre General APPeaIs .Tribunal-
ínterim relief and staYs'

should, have the Pov¡er to g:rant

The CommoÑ¡ealth AAT i s empowered to "rnake such

order or or¿"-rã- slaying. ";";ih"rwise . affecting tbe

operation or inrplementatiof t;1h; decísÍon to wl.ich

tire relevant proceed'ing relates or oart of that

d.ecision as the Tribunal .. . "orr=iders 
aipropríate'"

F,P3678/EXECPOL
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ÍÏie review process can be psed unfairly to "buy time''
and advantage a party. Delays can be lengthy. It Ís
ímportant that the Tribunal have the power to adjust,
in- an interim way the rights of the parties from the
time of the applicatior: where the . circumstances
v¡arrant it.

fi

H
nl

u
ffi

f i 'l Conferences

Conferences

H

fRecommendation 29)

Íhe Tribunal strould have
of conferences éither at
tJee parties -

power to eonduct tJ.e review bY use
its d.irecti-on. or by ag'reement of

A compulsory conferencê prior to the hearing gives the
partiäs an opportunity to come to their own solution
lather than ftãv. a dãcisÍon imposed on them. Under
these cj-rcumstances the parties are more likely _ to
åã""pt the decision and the future relationship
betwäen the parties may not be jeopardised' It
assists the párties Ín tát:<inq to eacÏ¡ other with the
pã"=iuility ðf settling before incurring ttre financial
ãnd emotional costs of a full trearingr'

The conference should aim at narrowing the issues and
ldentifyíng common g'round. This allows the Tribunal
to take control of proceedings at all early stage ?ttd
to make sure the paities are prepared for the hearing
and alI relevant documents . are filed. It al-Iows a

hearing to be scheduled and an estimate to be given as
to the )-ength of tíme of the hearing.

Whil-e one conference before tbe hearing
compulsory, the parties or the Îril¡unal may
ít irecessary to schedule other conferences or
or to determine interinr applications '

may be
consi.der
hearings

Telepholne conferences

(Recomrnendation 3O)

Telephone conferences sþould be availa.ble if the parties
agrree.

There may be problems
to attend a conference

associated wÍth the reguirement
in.person.

EP367B/EXECPOL
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Telephone conferences (1"
other tribunalà) shou]-d -be
and imProve accesslþJ-!IL), I

agree.

ã;re widelY used in some

îilri"àa {o minimise cgst
b;;-o-"rv where the Parties

Procedrrre

(Recommendation 3L)

Procedrrres at a conf erer¡ce should' be kept inf ormal '

Parties should feel free to fulty discuss

issues at t}le conference =t"g" and costs

kept to a minimum'

Informality, the lack of Presence of a fuII tribunal'

and. ttre use äi *tJiatiorr 
'techniques are expected to

assist these Processes '

aII of the
should be

ì
I
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ì
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, , lr'.j:.|
:! 

' "::
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i,i
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(Recommendation 32\

All conferences
ËãrreiA"tttíal-itY ,of
the merits of the
tå.e recommendation

srrour-d be -h"Ld ---il^-=nïJi;årn "t:admissions and' discussror:
clispute rlrorriJ ¡e Preserved' subject to

uäi;-;tLl"titts to evidence'

il

"lI

tl 1

g

I
lI

This guarantee of confidentialítY
üå* ä;;;t=sion of the issues'

enables full and

introduced at ttre

Evidence

Evidenc
Trearing

(Recomrnend'ation 33 )

e from the conference -cor¡Id 
be

onIY nY con""nC-of all tJre Partie e

Vl}-ere agreement has J:een .reaclied between the parties

or the i"="åï ï; ài"nyt"-*n"ttt b-een narrowed the

material rroi" tri" nr"-iñ*";ï- conference should be

abre to be i*tr"ã-r"åa trl.iËii'¡"".r"?--:1" parties and

the Trj-bunal tt;" and rnonei "t the hearing stage '
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1 - 31

ts

( ommendation 34 'l

'settlement reached at a conference should be approved and.
regt'istered bY tJre Tribunal-

Parties should be protected in the settlement
process. To ensure a settlement does not,
siqrnificantly disadvantage eitirer þarty the Tribunal
sTroltld be involved in the settlement process.

(i ) NotÍce o hearinq

(ne_corunendation 35)

fhe Tribu:¡.al should give sufficÍent
to tJre parties and should provide
al¡out the hearing witl. that notice.

notice of
procedural

tJre hearing
informatíon

Providing adequate notice and procedural fnformation,
assists in the. efficient operation of the Tribur:al by
preparing the parties for the hearing and facilitatÍng
the smooth running of the hearÍng.

[l

I
I
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10.

(a)

PROCEDURE AT ffiARING

Srocedure

tion 37)

(Recommendation 36J

(i) Tlre Tribunal- should
Procedure in a vay
technicalitY r¡ÏriIe
ex¡reditious manner '

be free to determine íts
*tfti"ft avoid.s und'ue fonnality

dealing with matters :tn

The Tribunal should' have sufficient ftexibility to

tailor procedures to tbe tp""ifit circumstarrces of the

individual "."". 
It musC,:ïo*"t"t, be kept' in mind

that the trilunal should strive to' avoid lack of
un!formity and ineguatity of treatmen'E'

fLre problem of proced'ures beconring overly f ormalised
is a difficult one .to g.r"rã-ågainãt_ and is dependent

on other r""tãiã =uãh 
- 

"= 
- Iegal representation'

composition oi-ttã-triUu""t and the issue involved'

own
a¡rd

an

material

Iimitations
to adduce
aIIow the

:'.
.,iL '
ì

(Rec It

lt

ili

l¡

t
¡

(ií) ltre decision-maker éhou1d l-odge

ãããtrt.tts with- thã tti¡ttrraJ- prior to hearing:'

Lodging of .documents narrows the j' ssues' gives the
parties an i"ãi"áii"" of 

, 
the matters likely to be

raised, at h"";;;;-;å assists the Tribunal which has

ttã:pt"vious knowledge of the matter'

fRec-ommendatio4- 38)

(i+i) The Tribunal should conduct nroceedings ín a

broadly adversarial maloner but ',,t=it g "inquisitorial"
Povers where aPProPriate'

A. str.ict adversarial procedtrre has its
because reriance fs ptäced. on the parties
ãii tir" evidence Inquisitorial powers

iii¡''.ttt.r to play a greater role'

t.., 
I
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(Rec¡r4ur¡e:rdati on 3 9 )

lhe Tribunal strould at any time be
suJrpoena witnesses, examine v¡itnesses o¡:'
reguest production of furtJler information.

(iv) able to
oatJr, and

The Tribunal should have the power to compel
to bè produced wherê relevãnt information
before it.

evidence
is not

I

I

I

(Recommendation 4O)

(v) Íhe Tribural should
pu-blic.

generally conduct its hearings in

Where the TrÍbunaL
shoul-d be closed
evidence should be
as an intrusion on
be made.

is satísfied that the proceedings
or publication or dÍsclosure of
restricte.d for cogent reasons such
personal privacy. exceptions wiII

I,
I

I

ir

b
!
¡

¡
I

r
I

r

d
t{
E

(Recommendation 411

(vi) contempt provisions shourd appry to the operation of
üre fribunal.

(b)

Persons who interrupt the proceedings of the'Tribunal,
create disturbanceq, wilfutly delay proceedinqs,
ignore an order of the Tribunal or generally do any
act or thing which would constitute contempt of a
court of record should be in contempt of the TrÍbunal.
Rules and forms of evidence

i

ri
Þ

I
Í

(Recommendation 42)

Íhe Tribunal should not be bound by rules of evidence but
strourd be free to inform j.tself on arfy matter in such ma¡¡er
as it thínks appropriate-

It j.s not alvrays appropriate.to adopt ti:e strict rules
of evidence for the General Appeals Tribunal because:

( i ) some relevant matters may be excluded from the
Tribunalrs review of the decision;

(ii) it may serve to increase costs; or

8P3678/EXECPOL
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(iii ) ít maY create unnecessary
Ín the Tribunal's Procedure'

(c) RePresentation

Except to the extent that is d'lctated by natural
justice the '!ti-¡ï"^i 

=r'o']rJ- u" able to maint'ain

ftexibility ""-lo îàceptio" ii evidence and how it is
to be adduced

Evidence may be introduced in " '-v-1ttt!{ - 
of ^ittl:1:

íncluding *tift"" submit=io"=' affidavits' or oral
evid.ence. Th;-rri¡unaf *"V "oá=íd'er 

it approprilÈ"-:o
receive tetephone evidence at the hearing or the

oarties may ""#""ît""'å;'iÃroduction 
of evídence from

tft. preliminary ton-f "tt'l"" ' Persons could be

authorísed by the rri¡unaî-to take evidence on its
be1-alf .

technicalities

li

I

I

I

(Recommendation 43ì

(i) À11 Parties s}lould
before t}le Tri'bunaL '

ïrave a riqht to rePresentation il
l¡

lt
It is imPortant ttrat aII t}'e
Ëãrot" tfie Tribunal and ttrat
rest on the individual- '

evidence is Presented
this burden should not

The respòndent agency is líkely to have, expertise
experÍence in -these matter-s and theref ore

;;;ll;;L =r,or,.ia also have representation'

and
the

lt

J

u

t
tr

(Recommendation 44)

(ii) RePresentation
rePresentation'

El3 67 g/EXECPOI

I

sl.ould. n.ot be restricted to J-egal

Representatives other tban lawyers' such as

para-Iegals, ititrrãg, famift--"t rela{ed' professionals'
may also ft"v" - " role beÉore ttre Tribunal and may

overqome =oÃt 
- og the= 

- 
obj ections t'o legal

;å;;;;;;tation such as cost and formalítv'

TlleabilityofaTribunaltoídentifyinequal-itiesin
representation and. take "n-L.tirru 

rðIe in "levelling
the playing-fi.iã; "*t 

eliminate some of the problems

associated. with Iegat t"ptt=""tation' The General

Appears Tribrinãi wif:. be $l;-lã-"=" its inquisitorial
.Þowers to 

"*=.,,rr" 
-arr informatlon necessary for tlie

;;;i;; is berore the rrlbunal'
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l_L. POWERS OF rSE TRIBUNÀL

(a)
(b)
(c)

I.
j

t,
)

f,
l

I

l
)

I¡.

l

nl

Ë

l

ü

l
i

f
Ê

I
¡

{

il
d

g

(Recommendation 45)

ltre Tribu:ra.l should be empowered to: -
Àffirm the decision r::rder review;
Vary the decision'under review; or
Set aside tåe decisj-on r¡nder review; and

(i) make a decision in su]¡stitUtioñ for tÌ:e decision
so set aside; or

( ii )' remj.t tJre matter for reconsideration
accordance with. any directions
reco¡nmendations of the Tribünal-.

l"n
or

(d) Make such order or orders as appropriate including:,
without j-imiting tJre g'enerality of tJlis potrrer, a power
to order identiffcation and notification of persons
w}.o are or are lÍke1y to be affected.

(e) Àw.ard compensation (but not damages)

À decision of the Tribr¡nal should be bindirrgr on all parties.

The r+idest possible powers
justíce in each case.

are necessary to. ensure

The power to award compensation would be a wÍde
power, Iargely in the dÍscretion of the Tribunal, to
award "just compensation for loss arÍsing from the
effects of the origínal decision". This would not be
the same as a general power to award damaqies.

(Recommendation 46)

The Tribunal shoul-d not
except: -

be empo!¡ered' to ar¡ard costs,

(i) Ín favour of the person applying for revierr if-
that person Ìras been put to urrnecessary
ì¡nreasorrable expense because of tJre actions
the decision malcer in tJre conduct of
appJ-ication for review (whether tl.e person

or
of

tlle
is

are
t}.e

ultimately successful in tJre action or not); or

the appeal is successfi¡I and the costs
reasonable hawing reçrard to tå,e nature of
d.ispute and complexity of tfrat matter.

EP367A/EXECPOL
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(ii) In favour of a
for reviev has
otherwise not in
of a deci-sion.

allowance of legal
formalítY, delaY,

the Proceedings and

Department if tJre person applying
r;;åd vexatiously oî frivolou=:I-,. ::,-;;;d eaitrr in JPPrYinq for a revaew

A power to award costs may -deter 
potenti"lly

meritorious cases and possibry Jnf.ruence- the runnLng

of otlter ;;;;= 
- 

ot t:h;-' Èå'=i=- -.:r financiar
consider"tions iãlher than on thä grounds ot' merit '

In addltion, ^=-inãi"iA"":- 
¿ã"i=io"-makers do not rneet

costs personally !h"y may ;;t b" dírec-try i"I}::::::
by costs aliard's or d'ete¡:recl f rom pursul-ng

unmerítorious 
*"-"-"tio''s likely to "starve" the

applicant.

CosÈs awards couPled w-ith the
iããt.""tttation cóurd . lead to
;;ã;;;=;aiv- st.Ps beins taken i'
íncreased costs aII arou.no'

Awards of costs merelY based ol1

äppii"ation may penali'se the party
;ãifh and lead to'financj'aL hardship'

success
acting

itr
in

the
good

o.f Costs can contribute to
ri

ìtit,tt
Det,ermining the quantum
overall cost and delaY'

rn ad.versariar proceedings r-egar representation for
applicants wiir ït 

- ¿t=itã¡r" íg not necessary' rn

such c:-t"*¡*JË**t* costl strould normally be

recoverable 
-Ëî'.'-;r".ã=sfif appl.icants and in

exceptionar, êtearty utüne¿ c-ircumstances ' by

succêssful agencies '

In the case of commerciai- disputes'' particularly in
the'area of tt"í"* of tax assêssments' consideration'
may need to - ¡t given tã- tne imposition of a

liä¿iti"nal costs-indemnity rure

Suclr a rule shouLd be coup.Led with the introduction of

r¡rocedures f ;;*ã;"iirrg *ilit f rivolous and vexatious
troceedings by provid'ing Í¡-;' their summary disposal
-rrr¿, with a provision got 

"ãuts 
to kre awarded aqainst

applicants in these ¿ircums-tãn.L=, either during or at

lítã "o.t"Iusion 
of Proceedings'

rl

l
t
ü
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(Rec¡r¡¡¡qqUêation 47 )

Ä:r appear from tJre General Appeals Tribunar to the supremecourt on a point of raw onry shourd be availal¡le from tåedecision of ttre Generar Àppears rribunar. simirar appeal
rigtrts shourd be appricabre to every oHrer appetrate
tribr¡nal.

A general appeal or review on the ¡nerits shourd notlie to a court since, in most cases, it willconstitute an appeaL fronr a body expert in aparticular sr-rbJect to a body .without specificexperience. Decisíons which falt r.r¡ithin thelribunal t s .special competeuce, because of' thequalÍfications and experience of its members or of itsprocedures (e.g.the decisions on ¡natters of fact,policy and discretion), should be left intact. Bycontrast, the Supreme Court is the body with thärelevant. experience and skirrs to determine d.isputeson guestíons of law.

IJ

¡

I
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13.

(a)

LBecornmendation 48)

À¡' independent body - to- be lcnov¡n as the Ã'dministrative
Review cornmitlee sháuld ¡" IIt""iãá uv statute to' keep under

review al-I of the procedur";; 
- 
inc¡ud.înø. tl.ose of tt.e Courts

a¡rd ottrer ¡oAiJ=l ;}-;hi;h 
-ádministr"{iv. decisions mav be

fhe role of tr.e Commíttee

The Àdministrative Review Councíl (Commonwealttr)

iüã 
-C.".ãir 

on rribunars (uK)
The Electoraf 

- -- tüa àa*ittistrative Review

Commission (QLD)

Both the Administratlve Rer¡iew Counci I and ttre

Electorar "nJ . Àdministralive Revi'ew Commíssion

(EARC) have ide-raÃging - and comprehensive

functions. EARC is a r"f átiú":-y ney body and has

broad scope f;; innovatiorr.-- ilr" ^{¿^inistrative Revíew

council is,ã=po""iuru for ascertaining "ttg keeping
under review "lf classes of administratíve decisions'
tne "a.q.r*cy 

*ãi 
i"* and 

-pia!ti"." 
, relatins to the

review or lack of review of'administrative decisions;
tlie suitabif il'- "f bodies- ancl procedures of bodies

conducting lf.L=" reviews ' ",t'd 
th: making of

suggestions tî'-ltnpto"" th;' review system' It is a

simirar rore to that envisaged fòr the Advisory
Committee '

cl.allenged'.

The recommendations of this 'report 3t. aimed at

improvins th¿ suali.tv oe 
-- 

1liii:=:rative decision
making and ensuri'ng th;t easy acces*- i: available to 'a

review systern. seiting uP å General Appeals Tribunal
only goes part of the way Èow"tA= ãéhievinq these

aims; it is limited to. t-he nature of ttre appeals

within its jurisdiction- ""J the ind'jvidual matters
that come ¡"'for"--it. tfie iribunal forms part of a

system that needs to be ¡no"i{"ttã' reviewed' assessed

and slrpervised by a body iitá"p"ttAtnt of the Government

and thã Tribunal itself' '

Several common Law jurisd'ictions have sought to fiII
this ro le uv-- tr." cieation of permanen! ínstítutions
seeking to '""JäJr"ä-roi¿å=pi""ã improvement in the

administratlve process ""-tË"" 
juriådictional línes '

Tkrese bodies include: -

(1)
(2)
(3)

Ll

ü

r

I

I

;

t

f
I
I

I

,l

Ì
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I

(b) fte appropriate forum

(Recommendation 49)

Íhe Àdministrative Review committee shourd be empowered. toreview existingr legislation to recommerrd r¿hetJrer ä right ofreview shourd be created or to ensure tåat'future rigbts ofappear or review rie to tl.e ¡nost .appropriate apþerratetribunal.

There are many cases wlrere' J-egislation d.oes notp-roviri_e a specif ic right of review by a Tribunal. Inthe light of recomnendations Ín ttris aocurnenlconsistent means of review shourd be provid.ed for arrdecisions under an enactnrerrt

The bodies establÍshed to ad.judicate on particurarclasses of cases shourd be -sþeciatry deãigned. tofulfil their particular rore. The wide variations inprocedures and constitutions which no\{ exist. are muchmore the result of ad hoc decisions and historicaraccident than of the apprication of generar andconsi stent principles .

(c') Decision-makinq process

(Recommendation SO)

Ttre committee shourd have .a rore in revi.ewing procedures,formrrlating gruidelines, and consul-ting witJr oepãrirnents wit¡-respect, to tJ-e decisÍon-making procesJ

There is no recogni-sed standard to whÍch variousadministrative decÍsion-making proced.ures or apperlateprocedures have to conform. Aithough there "iå i"g*rrestraints on the procedure which an ad.ministratlvedecision-maker may adopt in rnaking a decision, by andlarge there are no for¡nal guiáerines on how thedecision maker shor.rld go about áecíd.ing an issue.

(d') Internal rewiev

(Recommendation 5l-)

The Administrative Review committee shourd. perform arevj-ewing and advisory function in relation t; Ínternarreviews incruding their effectiveness, ind.epend.ence and.consistency.

I

I

I
l

-J

I

[l

å

å

¡
I
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Ttre Commj-ttee shoulcl give encouraçfement and guidance

in setting ";"-i"t;."ãf 
review proc€sses. lheir

effectiveness ånd' appropri"J""*s sliould be monitored'

s and íb l_

(e) af- ô f o

of tJre Gener aI Apr¡eals

(Recommendation 521

lhe Administrative Review Committee

iîo."¿ot"r "=pã"t= 9I Ih:. op"ration of
Tríbunal to *ï",¡.=t t]lat it' maintains' ac

informalitY is Preserved'

strould monitor the
the Géneral APPeaIs
cessib5-litY and ttrat

Tribunals often develop procedure to such an extent
that it mimicä tfr"t oi ttfr" 

-C""it=. 
-It is important

that the pto..ã"i" of {t'tu- Tribunalt continues to
support its .i^-"i-;cces.sibitity and informality.

(f) on

(Recommendation 53)

.' lhe Committee st¡oul" d. have a further ro1e as arl educator in

promoting awareness of the administrative revierr¡ sYstem and'

information to deci.sion make rs and aPPlicants

rfti
JI

,ll
provid-ing
alike. It prrJclic clocuments

AssemblY- CIo
l-d be maintained'

and s}.ould be
se links withs reports will be

tabled in tf.e Legislative
parliamentarY commj- ttees shorr

I

l

ì

ineffective
review. These
bodY removed

riÏ:unal-.

when not
functions
from the

uILegÍ slation in it'self is
ãcáo*paniea bY Promotion- and
are Ëest carried out bY a

àay-to-d'ay oPerations of the T

(g)

¡

ß

(Recoruuendation 54ì

The Àdministrative Revier*' Committee
community representatives and ¡iossibly a

of tJl-e Lãgisl.ative AssemblY'

o on the

shoul-d . include
member or mem]¡ers

The Ad.rninistrative Revlew Council of the Common'¡¡ealtlt

cãn=ists of three ex-officio members:-

EP367B/EXECPOL
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The President of the Adrnini stratíve
Tribunal i
the Commonwealth Ombudsnan; and

Appeals

the Chairperson of thq Law Reform'Commission;

and ten other members v¡ho have had extensiveexperience."at a high level of industry, c.onmerce,publÍc admínístration, industrial reIat,io4s, practice
of a profession or the service of a Government or ofan authority of Governme¡rt or an extensfveknowledge of adminlstrative law or publi.c
ad,ministration" (s.50 AAT Àct)

EP367e/81€CPOL



14' oTffiR I{AT'ER' 

^,hic}r 
have not been

There are a number of specífic issues I

addiessed ry--- fftt co*niittee 
- in this document' our

reconmendations ä" intendeã- to provid.e the basis for a

general system-of, admÍnistrative r"ïi"w on the merits'

The arêa of ad'ministration of the Tribunal is
issues. It-;;= thought this matter'could
ããvernment and Parliamentary Counsel '

The importance of security of - 
tenure of members of

ÀdministrativJ TríÑnats Ín farticutar is an issue that has

been recently raised. by tf."-ã-aoti"ï=ttative Revíew' Council'
The recommen¿"liorr" og tb; ãour:ci I s]rould be taken into
account when imprementÍng lhís report. (L990 Admin

Review, 25)

Various other issues Íncluding: -

one
be

of these
left to

( Í) Questions
Tribunal;

not reguired to 'be answered before the

the manner. ín whÍch guestions are to be decided i

lilnitations on time for appeals from decisions;

the availability of stays . and interim

"ppfi""tíons "tt "pp"tl 
fron't the Tribunal;

referenceofquestionsoflawfronrt]reTribunaltothe
Supreme Court; and

(vi ) the Protectíon
wítnesses;

of members, representatives and

li(íi)
(iii)
(iv)

(v)

tl,r

li

ill
are all dealt with successfully unde¡ the two AAT

already op"ttiin;;; victoria anã the commonwearth'
systems

E

I
T

ì'
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ÀPPEì{DIX.''À''

À1: TERMS OT REE'ERE}TCE

T, the HonourabÌe JÀMES I'TURRAY ROBERTSON, Attorney-General,
refer to the Northern lerrítory Law Reform committee, the
following terms of reference:

1. To Ídentify and, provid.e details "; aII present
Northern Territory statutory provisíons conferring aríght of appear from adminiJtrãtive and executive acts
to a court, or eDDeLlate bodv other than a court

2 To report on the law as 1t
and as to the rules of
evidence relating thereto.

applies to those appeals
practice,. procedure and

t

2A. To consider and report on whetÌ¡er or not, in eacÏ¡ case
the pov¡er to make .an. admini strative or executivedecision, f rom which an appeal- l-ies, has beenconferred on. thè person or body most appropriate to
make that decision..

To consider and report as to whether or not in eaóh
case it is appropriate that the appeal lie to a court
or bodv.

I

.

I

I

t'
J

4 To consider and report
is appropriate that a
the decision of the
such an appeal.

w}.etl'er or not
further appeal
court or body-

ín each case it.
should lie from
adjudicating on

i

1

I

5. To conslder and report whether or not it wourd beapproprÍate to establish a Tribunar or Tribunalsconstituted by a Magistrate or. a Judge of the supreme
Cou::t of the Northern Territory to which such appeals
could lie and, íf so, the law and rules of practice,
procedure and evidence which ought to apply

rn considering .these Terms of Reference and when making it.s
recommendations, the committee is asked to bear in mind. that
it is unlikely that the Northern TerrÍtory Government wourd.be prepared to establish any fresh system of appeaL fromadministrative or executive acts which are not spåc:"fically
provided for by statute nor any which would, in the ordinary
course, read to a requirement for additionar resources,

Note

The Attorney-Generar directed that the words underlined be
added to the Reference on 26 May 1,987.

Tbe.Attorney-General directed that paragraph 2A be added to
the Reference .on 27 April 1989.
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Workincr Papers : Appellate Structure

InEebruaryLgeT'th?'Executiveofficertabled'aworking
iär J'- 

- 
":'*11îîx' ï. =' i'il,. " 

$t i;';**^lç "*r' 
: Ï:; 

" ".f 
:'!

subsequent vo
tisted each 

^äI"-.r'iãg,,.f "tiL-i,, 
-Ut" l¡''i' ïrtich conferred a

riqht of appear from J"^;i;ì"1=ttatiie'decisj'on' 
rt

crãvided irrr"îiäii"i- or, ,rrl ä.*päiition- of the bodv makins

trr" aclmini=iîä?;;;' 
-decí"1o"' the composition of the

apcerrate o"Jr.'-i;; ti,nt ii*:'t for tpp*ìl and the decision

Ëiä-;hiãr'-tr'ð aPPear laY'

44

the
for

orrÇe

Oueslionnaire

on + November L987 '
irr" 

-r,o""l Court and

wfticit the Committee
;t;; aPPeals fronr tb¡'e

Tlre questionnaire sougÏrt details of

L. The person making the admlnistrative cleci3ion;

Tï¡ese decision-makers were subseguently contacted

thepurposeofoutairiit'ä-=lafi={i""tinformation'

.:2, The appellate tribunal' in particular

the Comnrittee sent a 'questionnaire to

atl appellate b;äi;= oú't'"t than courts
had Ídentifi"l * being authorised to
'äa^i"i=lrative 

. decisions '

. its membershiP

. ttr" aPPeaI Provision

. "PPeaI Procedure

. decision 
";;;;; obl'iqations ( es'

dutv to siiä'-iäå""t'=. fór the decision

. powers "i'å;o;iiãlË-uã¿v 
to' dear wlth

Rights of further aPPeal '

tf
¡t

rl i

!
I
11

is
?)

for

there a

appealen

EoIlow-uP

ÎÏrese bodies to vrhích

=õ;;o"¿ntrY coutacted
ãiãiiËticar information'

qr'restionnaire was sent were
the PurPcrse of obtainÍng

it 
-ïõee ãttd ottce in 1989 '

Subcommittee

Takingintoaccountatloftheinformationgat}reredint}re
Drocess descriu"o above, -.th;. 

co¡nmitt." 
-"ã"tluded that the

Lsrabrishmenr';;*. 
-!p""iric^"trI;;;;I alons the l!*es of an

AÀTwas"pp'oiii"t...n.su¡committee-"ä=establíshedin
Ausust, 1eB9 ":"t'åîäa"r-lr,å*""1î"ål"re 

of ihe Tribunal' The

sub-conimíttee "äpått.a 
t-o 

= 
tLã- io^*itt"" l; september and

thetr reporr ;J="";å;it.l. with one -mtIlã*"ttt' 
- TÞt report

attempted to iã;*ù;ï "Îd";;;"iå; 'detaj'i; 
or alr present

Nort}iêrnrerr:.lãrys.iatul.'f-p'ãvi=.1Îi-;ãnferringaright
of appeal r'",i-ãaåi'1str"tlå än'a executive .acts to a court,

EP3 67 8/EXECPoL
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or appellate bod.y oti:er ' than a colrrt' The
circulated extensively for comment (DiscussioD.
Appeals from Àdrninístrative Decisions: Appellate
December 1989).

report was
Paper on

Structuie,

Responges

Ehe responses to the Discussion Paper were considered by the
Committãe and chanqes were macle to the paper'in the light of
these responses.

Sub-Committee

The sub-Committee considerecl the issues raised in the
workíng paper, and as a result of collsllltations on the
piscusãioït -paper, and reported to the Committee in Nove¡nber
1990. The Sub-Committeers report was circulated for comment
to a number of people j.dentifi,ed þy the Committee as having
expertise in thã area of law under revíew.' These comments
r"-r. taken into account and a draft Report was tabled by the
sub committee at the April meeting of the commíttee

Report

Subject to a number of clranges, the Cotnmittee adopted ti:e
repórt of the sub-Committee and agreed to present it to the
Attorney General on 28 Jrrne 1991

t,

.,t
I

iJ

I
,l

I

I,
I
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IX rrBtr

R.ETORMS ELSEWTTERE

of tLre Committeet s
the enactmerit of

eommon\dea].tf.

In 1971 t,he CommonY¡ealth Administrative Review Commíttee

publishedareportknown"=theKerrReport.Amo.ng.other
t}ringstheComnrit,tee'u.o.*"''a*that-anAdministrative
Review friUunal Ue established. The'Committee expressed the
view ttrat the Tribunal "fto..iÀ 

¡" presided' over by a Judge'

and Ín add'ition that there should' be two other mernbers' one

ofwhoms}rouldcome.fromtlreCommonweatthDepartmentor
authorÍty responsible for administering the decision under

review, t}.e oïh", being u fãV *ember dt"wt'Ì from a panel of
persons crrosen .f or trr"ir *character and experience in

þractical- aff airs.

l

tl

I
I

)

t

ì
1

I

I
I
I

I
I
ti

I

ì
i

ì
i
)l

tl
JI

.ll

ur

¡

t!

In 1"975 the m3joritY
out into effect bY
Àppeats Tríbunal Act'

recommendations were
the Ad,ministrative

The Cornmonw
actions is
in tris book

s].

ealth machinerY for apPeals from
outlined in detait bY Professor
ttc nwe th Adm inÍ strative Law",

a

adrnini stratíve
Derrnis Pearce
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TheAd'minist'rativeAppealsTrj-bunalAct].9?5establishedtLre
Ad.¡nini strativJ 

-1;;";f" rribuna:- ( " the. AAT" ) ' Thq ÀAr i s
a general appealï tribunal but sit= in divisions (general,
valuation, "o*p"rr="tion 

an¿ 
-Lucl 

others as are prescribed) .

The Act providäs for the "ppoitrt.ent_ 
of . presidential .members

who have q,r.iif i"ations f"r - i.aeral ¡uaicia:- appointment,
and non-presidential *"*¡"t" who have qualífications
relevant to iti. particular categories of matters that 'come

before the AAT

Diví s ions

TheTribunalisd.ivid.edintothefollowingdivisions:
General Ad.mínistrative Divisíon;'
Medical APPeaIs Divisíon;
latuation- änd Compensation Divi sion;
Such other d.ívisj-ons as are prescribed'

At the time of writing, the Veterans' Appeall. ".ttd. 
Taxation

Divisions are 
-the only additional d-ivisiõns that have been

prescribed.. No;-p;¡i'dential members 'must be assigned to a

oarticular d.ivísion or aivisions of the Tribunal, and can

äi.t onty in that division
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Powers of Appell-ate TrÍbunal

Thg ÀAT Ïras powers to review the merits of d.ecisions mad.eunder specific enactments and to affirm or vary the decisionunder review, substÍtute its own decision, or remit th;matter to the decision-maker for reconsid.eratíon. rLre À;iincludes detailed provisions concernj_ng the proced.ure of tbre
AÀT.

Th..most significant feature of the. AAT, anci that whichdístínguishes ít from previous review bod.ies, is that it isempowered to substÍtute its decision for that. of the primarydecision-maker and to exercise arr his powers in deteiminin'gwhat decisÍon should trave. been made und.är all enactment. Tl-eTribunar does not exist simpry to hear argument on wtretherthe original decision \das wrongi.

rt ristens to the appticant and to the d.ecision-maker and.determines what it considers to be ilre bes:t decision in thecircumstances. rn'arriving at íts decisiorr, the Tribunar isentitred to have access to art documents that are rerevantto the decÍsion. other r.eview bod.ies may l:.ave rimit,ationsimposed upon'the materiar to which they aie to have access,but there are no sucÌ¡ limitations on the Tribunal ( or thepartles before the Tribunal).
.Australian Capital Tertitory
rn 1989 the Governor-General made ordinancesÀustralian Capital Territory, whích has sinceself-government, providing ior a separate AATÀ.9.T. which, in aII materíaI aspects, ]." identicaf
Com¡nonwealth AAf .

for the
achieved
for the
with the

I

I

,l

tr

ll
fl

Victoria
victorian administrative raw apperlate machinery has beenreformed along the lines of the càm¡ronwearth model'.

The Administrative Appeals. TrÍbunal Act l-984 established anÀdministrative Appears 'Tribunal very simii."-- t" thecommonweaLthrs AAT. However, the- actuar apperratejurisdiction conferrect on the victorian AAr Ís tLt thisstage) relatively small.

Compo tion of Appellate Tr ibunalThe President of thetribunal must be a County Court judge. Deputy Presidentsmay be County Cou rt judges or persons qualified to hold suchoffice. Other members of the tri bunal must, be legallyqualified or persons with special knowledge or skills inrespect of which decisions rnay be made. Although laymembers may be appointed, it. i s understood that as yet nosuch persons have been appointed to tlie tribunal - Theconstitution of the trí bunal for sittings is regrrlatedsolely to the extent that only a legally quatified member ofthe tribunal may preside

E'P3678/EXECPOL
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The tribunal comprises â General DiViSion, a Taxation
pirrision and ="J;'.äth"rbivision= as may be prescribed: s.19-

It embraces d.ecisions relating to

freedom of information reguests

:îîå::":.ffi:3::îi::, .motor accidenr compensation
superannuation benefits
adoption aPPeaIs
estate agentst licences
town planning (added in L987)

4A

D íví s í ons

Powers of Àppell ate Tribunal

(b) the TribunaL is satisfied that, at the time of making
the decision

'ì
I

l

ì
I

The powers are íd.entical to the Commonv¡ealth AAT except as

follows:

Where, .

(a) t}.e Minlster administering trre Act creating the right
ofappealcertifiest}rattherewasinexÍstenceatthe
time of- ma)ríng of t}.e decision a statement of policy
applying io aeãisions made rlnder the Act'

I
I

I

i,l i
:11,t

(i)
(ii)

(iii)

the applÍcant was aware of the statement of
po Ii cy;^p..=oå! who may appty f or review could
'r"a=ot a¡ly have bËen ei<þe"t"a to be aware of the
statement of PoIicY; or
the statement of-' policy trad. been publÍshed
in the Government Gazette; and

ti
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(c) the persotl by whom the decision was made
giviåg reasons for 'the decisíon, that
iel-1e¿ on that stat'ement of poJ'icy vhen
decisíon

stated, wlten
the Person
maki-ng the

the extent
apply that

South
made

modeI.
of an
Report

il
4

ii
I the Tribunal, in reviewing a decision shall' to

that the statement of policy is within poller'
statement of PoLicY

I
I

Soutb Àustralia

The 1984 Report of the Law Ref o-rm .conrmittee of
Australia lielating to Admínistrative Appell¡
r..o**"rrd.ations along the lines of the commoÑ¡eaLth
The commíttee also ênvisaged the possible creation
Áa*itistrative DÍvision of the Supreme Court. The

has not been imPlemented,

The priincipal recommendations were:

8P3678/EXECPOL
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The establishment of a General
brear most admÍnÍstrative appeals.

Appeals Tribunal to

The.enactment of a proced.urar code for.such a tribunar.
The retention of speciarist appear tribunârs in thecases of bodies r*ithín sþãciarised fields ãrdiscourse, but wíth amendments to p.",r"rrt i"-i-rìi"es ã,naturar justice or í*acleg*ate úearing or reviewprocedures.

Questions of raw shourd be identif ied. a'na í sorated.lvhere possibre for d.ecision by th¿- s.,p."*" court asspeediry as is compatibre witti the otirãr work of thecourt, This may necessitate the creation of anadministrative d,ivÍsion of the Supreme C"urt.

l

l.

)

l,
I

J

I'ì

il

ü

t
I

I

rhe Report of the Law Refqrm commission of New south wareson Appears in Administration in 1973 recommend.ed. theestabrishment of a pubric Administration Tribunar presidedover by a suprerne court Judge a.d..incru¿ing,ro.-judiciarmembers. The Report Ìras not bee. impreménted,, " b.rt anAdministrative Law Dívisíon of the srrpr".. court has beencreated.

The establishment of
Comnrittee.

an Àdministrative Revíev¡

New South YlaIes

os o IIate
The commission recommend.ed. that the Tribunar be presided.
9v9_r by a supreme court Judge and that members of theTribunal, oth-er lhan judicial - members,- shourd be serectedfTor panel ' of peisons having Çeciar .*p"ii.rr." ínadministration, commerce, industry ä" "^a*i.ristrative raw.
P of ellat'e

The Tribunal was intended to have two functions, namely tohold inquiries into the offi.ciar . actions of pubricauthorities rng t-o .hear appears. rn the case of inguires,it was proposed' that where- a public authority takes officialaction. objecrion may be mad.e-to thãr "ãiiäiår-I.ii"i uy theAttorney-General or-by ,any person who claims to be adverselyand substantial-ry affected by the ofriciãr action.
rn some cases, the Tribunar rnight in its d.iscretÍon decidethat it v¡ould or wourd. not inquíre. IJ ,u.= recommended. thatthe Tribunal might alrov an objection lå an officiar action:(a) where the officiar actíon was beyond. the po"ui of tliepublic authority concerned.; or(b) where the Tribunar was satisfÍed that the officialaction was harsh, discriminatory or ãirrãrwise unjust.
The Tribunal might then set the officiar actÍonremit it to !h. public authority ãã,:'iurrr.a foraccordance r¡ith the d.irections of trre Tribr-rnar.

EP367e//EXECPOL
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The Commission recommended' that rígl-ts of appeal to the

Tribunal stroui¿ be conferred;y, l;g_í=lation other than the

Act setting up the fribunai. 
-tf.ã óommission hel-d the view

t¡at the grreaÈer part of thrl jnil=¿i"tion of the.Supreme and

Local Courts 
-iã -he"t urra'ã.tãt*i.r" administrative appeals

coul_d be transfer.red to tirã--iiibunal, together with th'e

jurisdiction ;i a number ;i .ã Ïroc bod.ies which are not

utitised enough to gain "p*Jili" 
expertise ir: their field'

Subseguent developments

Section 53(38) of the New South WaLes Supreme Court Àct 1970

- 1981 createâ an Admini"ttáiin. Law Division of the supreme

Court. This Division has iurisdiction to hear a number of
appeats re:-atinq 

-iã 
^anriniJiJ"Jiï" 

-ã.ài=iott=. rt arso has

iurisdiction to hear pro.u.a-ittg= involving a public body or

'"";.,i;ü;'äiri"., where ^I"ããñ"=, 
prohi¡itioñ, certiorari'

i"it;J;;tt 
-ot a"tlaration is beins sousht

Western Australia

The administrative lav¡ machinery re_c-ommended by the Law

Reform Co."ni="i.on in W."ätt 
--Áustra:-:"a is very díf ferent

from the co^'not'wtatth rno¿J'--- uttiiL" the Commonwealth model

wtrich involved' the tt"Jfio" of the AA'T as a general

appeaLs tri¡unaf , tl. e tfrrust of the proposal's j"n 
' 
Wester'n

Àustraría is to graft "r, 
-"ä^lrrirtråii.rË appears,system onto

the present structure "o'npti=ing- 
the- supf"*" Court' Local

cã"t€ and specialist appellate tribunals'

'The recommendations are contained in the
ðäÃ.i¡"i""r = 

-nãpãri on Review of Administrative
;;Ë;i;,-ltã¡".€ No . 26 - Part r (Januarv 1e82) '

50

Law Reform
Decisions:

The main thrust of Part I of the Report can be summarised

under the follov¡ing headings:

(i) An Ad'ministratíve Appeal System

The comrnission recommendeå that an administrative appeal

äïIt.^--=ù",rra'f" 
-d.;r;pãá which should consist of -

an Ad'ministrative Law Division of the Supreme Court;

.. an Administrative Law Divisíon of the Local Court; and

. a limited number of specialist appellate bodies'

Where there is an appeal in the fírst instance to the

Àdministratíve Law pfvision--år the Local court or to a

speclalistappellat.e-tribunaltheresholrld'beafurt}rer
appeal on poïñt, of law i;--lh" Administrative Law Division
of the supreme court. rrrere should. be provision for points
of !ar+ to bg considered ""ã-aãLermine¿ 

¡y the FuIl Court'of
the SuPreme Court.

( ii ) Criteria for
APPeIlate BodY

Recommend.ations as to Appropriate

ì
j

l

t'
I

li
il
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¡

B

i
J
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1

I
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the

matters proposed for
Supreme Court are:

e matters proposed fore Local Court are:

sJ.

the Aclministrative Law Division of

the Administratir¡e Law Division of

I

11r those rights- of appear presentry conferred on theSupreme Court and the Oistriãt Courti ánd

appeals rerating to the ricensing, registration ordisciplining _oI _ 
people in .r*iiou= professions,occupations, livetihoods or commerciar.- activitlãåwhich invorve rights, benefits' .or privit"ges of suchan' important or complex natnre , th"-t- it v¡ould. beappropriate to have the appeal determined by ; supr"nàCourt Judge

Th
th

matters in which there wereto the LocaI Court, CourtsStipendiary Magistrate; and

present .rights ,of
of Petty Sessions

appeal
ora

a number of other matters whicir shrouldto this Division from certain .pp;il;l;they should be within the jurj-sd,ictÍoncourt system but are ,rõt of suchcomplexity as to require .deterninationCourt.

be transferred.
bodies because

of the ordinary
importance or
by the Supreme

certain specialised appelrate bod.i-es (e.g. Land varuati"onTribunars, Town pranniñg Appear Tribuna.l,- Licensing court)should be retained. Íf trre cases in which the d.ecision inquestion is of_ 
. -such a speciari sed nature that a betterdecision in unrÍkely to bL obtained on appear unress thebody designated to hear th.e' "pp"ài' h;= expertise j.n thematter the subject of the appèår. of the many existingspecialist appelrate tribunai-s, the -commi"=ior' 

specified.only 7 that should be retained.
(iii).Lay Members

The commission recommend,ed that provision should. be rnade forthe appointment of lay members t,o tire Administrative LawDivÍsions in appropliate cases. While in otherjurisdictions .there is provisÍon for appointment of taymembers to administratirie . tribunals, -tfri= prãposaI toappoint lay members to the Local court, ancl the supreme courtseems nover, even thougr: the appoinlment wourd be for alimited purpose.

(iv) Powers of the Appetlate Bod.y

The CommÍssÍon recommend.ed. that the various appellate bodiesin the administrative appear systeni shourd have po\rer toexercise' aII of the pow"r= anci ãiscretior,.= conferred. on theoríginal decision-makèr and should h;;";.wer to
affirm the decisÍon;

. vary the decision; ol:

EP367e/EXECPOL
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. set the decision aside ar:d' make a decisi'on in
-substitutionforthedecisionsosetasid'e'ot'remit

' the matter for ton=ia"rttiott in accordance vith any

directio-n-o'_'."o^*.,'a-uio''oftheappellatebody.

AJudgeoftheAdministrativeLawDivisionoftheSupreme
Court should have po!¡er, "íth"t 

on Ïris own motion or on

apprication oi-'" party t;--;;- appeal' after giving the

partíeÈ an opforü-ri.;t.-i. b; rtã"ra'irt chambers, to remit a

matter from tte Admini=tr"tiv" Law Division of, the supreme

Court to t}.e Administrative-t,åw Divisio¡r of the Local Court

or vice versa

(v) Costs

The Commission recommended that
sfroufa bear their own ' costs'
rã"=ot = for the appelLate body to
costs of the other'

(vi) A Code of Procedure for Appellate Bod'ies

The Commission recommended that a code
ä|;"ii;f; uãaies in the administrative
be develoPed.

(vii) Ongoíng RevÍev¡

of procedure for the
appåal sYstem should

An ongoing bod'y shoul-d' -Ug- "stablished 
to review

ãJ*iri'=trJti*r. ãppeal and the appeal process.

Part II of the RePort recommends:

. reform of the procedures for jud'iciat revíew;

each
unless
order

appeal
speci al
pay thie

partY to an
there are

one PartY to

ilrights of

and

IT

,l 1a requiretnent, sub j ect to exceptions '
i"q.r""t, admíttisttaúivt decj'sion-makers
i.å"ott" for their decisions to. persons
them.

that,
give

affected

on
the
by

The Electoral
(E.A.R.C. ) was
reports to the
achievement and
efficiencY in

ensl

and Admi nistratíve Review Commission
set up bY statute in 1989 and Provides

Premier and tl:e Legislative AssernblY on 'the
maíntenanc e of "honestY, imPartialitY and

pub Iic 'administration of the State"
t Re ( Qrd) s.2.e)

IJ

E

t
The functions of thp 'commission include to investígate and

reportinrelatíonto:"theviholeorpartofthepublic
administration of the lt"t", incluáing any rnatters
pertaining thereto specified tn the report of the Commissíon

of Inquiry, oF refer-red. to tfr"-Commission ):y thê Legislative
Assembly, the Parliamentary Comm^i.ttee. or dtt" Minister" and
,,arr or any of the matter'=p""ir:-"a in the schedure to' tbrè

Act" .

The relevant matters in the Sched'ule are as follows:

EP3678/EKECPOt
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Elimination of inappr.opriate consideratíons from -
(a) decj-sions made by or on behaLf of the Government;

(b) advice tend.ered. to the Governor-in-Council;

(c) discharge of functior:s and exercise of powers by
units of public administration.

Àvailability to the publÍc of information concerning -
(a) decisions made by or on behalf :f the Government.

(b) discharge of functions and exer:cise of powers by
units or public administration.

Administratíve appeals and jud.icial
adnrinistrative decisions and actións. "

10

I
I

14. review of

EARC has already produced reports on
Information and Judicial Review with the latter
detai. led section on "reasorrs for d,ecisioÌ1s".
review on the merits is expected. soon

Ereedom
including
A report

of
d

on

2 New Zealand

(i) The Orr Report

In !964, G. S, Orr prepared a report entitledÀdministrative Justice in New zearand. The report
recommended the establisÏ¡ment of all Administratíve court,the jurisdictíon of which would include most apperratefunctions of the supreme court and Magistrates courts inrespect of tribunals and other administrative authoriti.es,
and in addition that a right of appear shourd be granted
from tribunars where none already existed.. rt was further
suggested that the juri'sdiction of tb.e proposed court need.not be confined to hearing appeals from administrativetribunars, and that a right of appear to tire court'shourd. begranted from some decisÍons of officials and administrative
authorities other than tribunals,
(ií) P.A.L.R.C

rn Jury L966, the New ze'arand. Minister of Justice set up the
PublÍc and Administrative Law Reforn committee.. The bod.y
ceased functioning in 1986. The matters which were referreãto it incruded appeaLs from admir:istrative tribunars, theconstitution and procedure of such tribunals and. thejudicial control of administrative acts.

First Reoort: Composítíon of Ar¡oellate Bodv

rn íts Eirst Report, (L968) the principar recomnendatíon was
for the setting up of an Administrative Division of the
supreme coúrt to hear appears from specified ad,ministrative
trÍbunals'and to exercise the.existing jurisdictlon of the

EP3678/EXECPOL
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'Courtinthefie].d'ofadministrativelaw.Atthoughit
recommended the creation o? 

-** Ad.ministrative Division, it
did not "*=.r*å 

that it o.,rght--to be the appellate body for
aII tribunals. irr* corunitiee studied the functipns, powers

and pro"ed,tr"= oi--each triUunaf separatelv and subseguently

made such recommendations "= 
-ã applals, "'ttd. 

on procedure as

îãã-"pptopri"i. to the particular tribunals

Eor example, in Íts Eirst Report' the -Committee 
recommended

t}'at the j..ri=ai.tion og. {rre Land. valuátion court, tLre

Transport l,i.Jti¿i"ïïpp:"1 n"lrtotliv and the Trade Practices
Appeal -nurhorîtï--årr"üia be absorbãd. by the Administrative
Division, arrd that there u" ãr appeal, wÍth reave, to the

Divisionfromd'ecisionsoftheTownandCountryPlanning
AppealBoaras.Itconsidered'theTransportC}rargesAppeal
Authority .r.ã the price Tribunal were'troï appropriate to be

absorbed..by ttre Administrative Divisj.on, oE 
-that ttrere ought

to be a rÍght of appeal to iire Division from these decisions '

54

Fou rteenth Report: RIgTI tto ensa ton

TLre Committee
that -

initsEourteenthReport(1980)recommended

l
'l

)

l

l
ij

ì

I
I
1

1

)
I

.
,l

t

ì
,tr

ì

I,l
Iì'

I

t

"...wheneveranewstatuteconferspowersthat'ifexercised
unlawfullywillcauseeconomicloss,.considerat.ionshouldbe
given to the inclusíon of a provision relatinqi to
compensation iãt tã"="" flowing from aly unlawful decisions

siven by the ãã.ãi=l ."f É;;;utã"" ' vlã v¡ourd ProPose that
new statutes ¡ä exámined'-*iirr trr. aid of the following
.'guidelines for the Committee and others concerned:

1i

lt

ti
(a) how great is the risk that
\ -' suffer loss as the result

decisions taken in good faith'

whether the conmon law already p-ro.vides an adequate

remed.y? In J;h 
-; case, i;-i=-,tttl-i¡ely that we v¡ould

recommend the i;;"sition of statutory t!ability'

whether the imposition of liability in t'he particular
instance 'is 

"åã- "" analogous to tj.rcumstances wÏ¡ere

tiabilitY alreadY exists' "

innocent Persons wiIl
of IegalIY erroneous

(b)

(c)

(d)

,Ji

[¡ 
,

I
ß

Gove +. ons tota

Bodies

In its

tu

Nineteenth Report (1986) the Committee recommended -

Directj.onstoadministratived.ecision-makersonw}rat
policy they sh¡'ould' aPPly . should be given only by a

Minister. e"{rt-oãiy to give po-ticy. .d'irections s}rould

¡ã "*.tud'ed. 
from any power of delegation'

Directions 'should be given in writing '

E,P367A/E,XECPOL



Ðirections should be published ín'the Gazette and
before the House of Representatives as soon
practicable after they are given. .Exception to
should be made only where the public interest does

qq

I aid
as

thi s

require immediate publication and publiêation would
inimical to economic or commercial interests.

not
be

Directions should be restricted to considerations of
policy, ar:d should not be given where.they might
interfere with:
(i)
(ii)

Eranks Committee

the duty of Í-ndepender:t tril¡unals to act
judicially; or
the determination of indivídual
applications, allegatlons, or cases which relate
to a partÍcular person.or orgianisation..

]
j

I

Before a policy direction is given,. the Government
should, wherever practicable, consult with individuals
and organisations likely to be affected by the
direction.

J.

(r)
The Coin¡nittee on. Administrative Tribunals and Enquiries (the
Franks CommÍttee) in 1957 reconmended that there shouLd be:

an appeal on fact, Iaw and rnerits from a tribunal of
ffrst instance to a speciallst appellate tribunal,
except where the tribunal of first instance was
"exceptionally strong: and weII qualified"; and

an appeal orr a question of law to the courts, except
in the case of a limited number of specified tribunal-s.

lhe Eranks Committee consid.ered., and rejected., the option of
creating a general administrative appeal tribunal,' giving as
reasons that, in its view;

a greneral tribunaL could not have the experience and
expertÍse in particular fiel-ds which should be a
characteristic of tribunals;
the establishment .of a general appellate body would
invoLve a departure from the principle vhereby alI
adjudicating bodies in Engl'and, whether ínf erior
courts or trlbunals, are in. matters of jurisdiction
subject to the control of the superior courts; and

final deterninations on points of law would be made by
the general administrative tribunal in relation to
tribunals but by the superior courts in relation to
matters decíded by the courts, and this would create
two systems of law, "witl: all the evils attendant by
this dichotomy".

1

;

I

IJ

IJ
t

lç

l
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(ií) L c ssr

(iiÍ) TI

action.

on

A ma j or reform 'in t}le f íeld' of ad'ministratlve lav¡ f lowed

from the 19iä' îå* 
--commission reco¡nnend'ation that there

strould be a form of procea"îJê Ut entitled "an application
1:or judÍcial tã"i"*" under *fti"it ãt applicant could aPply to

the court for any of the ii"" ".p"rJi" 
remedíes covered by

iudicialreviev¡.Thi"'..o**endatíonvasparti.altyputinto
¿;;ä.¿-i^-lò1i ín the supreme court Rures' .order 

53'

Thismethod'of'jud'icialreviewhas'however'indírectlyled
to rhe "r..tiori 

-ãi- ã" ÀdJ;i sirative it" Divi-sion in the

High court. -with the r"*o.r"ï of technical constraints in
applications for jud.icial tã"iã*, the ntt''nb"t of apptications
màieriaIIY increased'

,,A speciarised. adrninistrative court - arbej.t one which racks

the d.!stinct;;.;;"; anq "onllii.ttional 
statr:s o'f a body like

r}-e Erenctr ätî1,'.ir 
--ãi rt"i Ïras been esia¡Ií shed, . - 

even if
it has been ãcr,i"v"¿ by .d"rï;istrative stealttr rather than

;t ih; a"*o"rliït-ptot"ss of regislatíon"

Apartfromrecommendingamoresimplifiedproceduretoapply
ro judiciar ;;;i;;, the L;;-ðommiäsion *tä. recommendations

that tLre coull-¡e'entitleä'to- awáta d-anages .in appropriate
cases. The Commission tËtJti*""ãtd that v¡Ïrere the Court'

havíng decided on an 
-aieiiSation 

,for jud'iciaI review

thatillegatitv had' ot""t'ãä (in tt=p"ãt od which a cIalm

f or d"m"s,.s"rriï* b;;;--i;i."i with rhe appricarion) , is
satisfied, that such a "f aim 

"is 
in J-aw maintaiñable' and that

,thereÍsnodisputeth;¿-t}redamageresultedfromtlre. fllegalíty ;. "" to tr¡e iact or extent of damage or as to
the guantum of damages, fr-srroura be able to make a f ormal"

award of damages and -if !i."rá is dispute as to any of these

matters th""-ó;;ri should Ìrave power to give appropriate
derections for their ".p""^t" 

ãeterminatión ' fItegalÍty
in this =.rr=. includ'es t;ã;;; made beyond power' mala fides'
in breach of the rure" og-rãlural juslíce är by detournement

de Pouvoir.
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APPE¡{DIX *C"

SU}IT'IÀRY OE RECOMIUENDÀTTONS

4. ÏEIE USE TS

(a) lhe use of courts

(Recommendation 1)-

lhe r¡se of courts is inappropriate in tf.e revier+ ofadministrat,ive decisions orr tfreir ¡nerits because offorniality, costs and delays associated ryith their proced.ure.

(b) Use of Ministêrs
(Recommendation 2L

tL. use of Ministers to review d.ecisions of tJlei-r owrr
Department should be avoided-

(c) Use of tribunals
(Recommendation 3ì

A separate tribunar, a generaL appears tribunal., should beestablished to specÍalise in appeals from ad,rninj-strative
cÌeci sions

5- ORGANT SATION OE TFTE

(a) Composition

(Recommendatíon 4)

ft¡e General Appeals Tribu¡ral should consist of:
(i)
(ii)
(iii)
( iv)

(b)

A ctrairperson v¡ho is tlre cthief lrlagistrate or anottrer
Magistrate norninated by tJ:e Chief Mag.istrate;
Judicial members being other [fagistrates;
lllembers being those persons appointed by tl-e
Attorney-General; and
A Registrar appointed specifically to matr.age ttre
lribunaL, to'perform ancillary duties and to exercise -
tJ.e' jurisdictj.on of the Tribr¡nal w.here specifj.ed,
Cons tution

(Recommendation 5)

Ttre General Àppeals Tribunal
the following mar¡rrer:

should be constituted only

Jud.icial member plus 2 members;
Jud.icial member sitting alone; or

..riwt
.¡ i.i,lde

(í)
(ii)

EP3678/EXECPOL
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(iii) In conference only' A Judicial member' ttte
Registrar or a single member sitting alone-

6- JURISDICTION

(a) Ylhat .is a decision?

(Recommendation 6)

A decision reviewable by ttre Tribunal' should includ'e a

decision of an administr"tiv" character v¡hich: -'

alters rigtrts or imposes liabilities;
has a real ¡iractical ef fect altJeough
altering rigtrts or ímposing J.íabilities;
is a raiturè or refusäI, for vtra.tever reason, to

take a
decísj-on or Perform an act-

(i)
(ií) not

(iii)

(b) SA to
Tribunal

(Recommendatien 7I

AtL d.ecisíons under an enactment should' be reviewable by
t1.e ceneral Àppá"t= rri¡unal su5ject to certain'specified
exemptions.

(c) a excl-
Tribunal-'

(Recq4¡e4dê!¡.on 8.)

Those decisions that should. be excluded from review by tb'e
êneral AppeaJ-s Tribunal should be excluded becamse of t}.eir
nature anh- special requirements on appeal. Most nould fall
r¡itåin the general categories of inãustrial relati'ons a¡rd
professional matters

fdì Sccpe of RevÍew

(Recorq¡Rq4d?tion-gI

Tribr:¡ra.l- sl.ould. have Pov¡er to review d'e

t}:e wbole decision and should not be
raised. before the original- decision

I

ì

ì

l

{

t

ì
I

I
l

)

ì

I

ì

t:

ìr

il

lr
it

,ll

Ir

I
tIIae General APPeals

novo (i. e. afresh)
confíned to mat'bers
maker.

(e) Government Policv\ -,
(Recommendari 10)

No speci.al provisions strould be made in resPect ' of-'the gtay

tåat tfie General Appeals Tribunal reVier¡s decisions
ínvolving Government PoIicY -

APPTICAIqTS TOR REVIEW7.

8P3678/EXECPOL
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(a) W-Lro mav ar:pIv?

(Recommendation 11)

Any person, group or orgranisation v¡hose .interests
affected by a decisj.on sl.ouJ.d be alole to apply for
decísíon to be reviewed by t.he Generar Appeals Tribunar-

(b) Decision makers

(Recommendatíon 12)

for an
is made

ate
the

advisory
for tb.:Ls

A decision-maker strould be able to apply
opinion from tJre Tribunal vhere provision
under an enactment.

(c) Joinder of parties

(Recommend.ation 131

Joínder of parties strould be
for those r¡Ìro carr apply
organísation wtrose interests
proceedings.

consistent wittr tfre criteria
i . e. aJty persou,, grroup or
are affected may be joined in

.i

I
I

(d) Representative actj.ons

(Recommendation L4L

À group of persons or an organisation shourd be al:re to actþy a representative where similar issues and similar relief
would arise if individual actions .were taken.
(e) Riq}.t of tJre Àttornev- General to intervene
(Recommendation 15)

fhe Ättorney-Generar shourd Ìrave q right to intervene in
proceedings

B REASONS DECISIONS

(a) Entitlement to. reasoÌr.s

(Recommendati-on 16)

There sl.ould h¡e an 'entitlement to reasons for anadministrative decision. ll¡at right shourd be ind.epend.eut
of tJre ríght to appry for revÍevr, however it shourd. be
subject to the same exclusions as the riqrht of review-

Reasons for a decision shourd be given oD reguest l¡trere no
apprication for reviev¡ has been made to tJre Tribr¡nar, and
automaticarly on the making of an apprication to ttre
TrÍbr:r:,aI

A request strould be mad.e wi.ttrin ZA days of the
such'Iongrer period as the Tribr¡nal allows.

EP3678/E,XECPOL

decision, o!



I

-60

Ttrose persons vhose in'terests' are affected' by a decision

s'ould 'ave =täãirg t. oblain reasons 
-iot tirat decÍ sion'

suþject to t:re-excruãions p;;ää"d to u:e entitlement abowe'

of(b) o

(c) Time tir.nits

(Recommendation 18ì

Reasons for decisions should' be given

request - l; special circrrmstances
abridgement oi-tttii time may be ordered'

(d) ExemPtions

(e) f. ct I e

(Recommendatíon 19)

Exemptionsfromtåereguirementtogive.reasonsstrouldonly
be availal¡re ;; tÌt" foliowing grounds:-

f i) ffirere tf.e decision cou]'d be tJre ^basis for a cLaim in a

judj-cial -proceedi"g 
L;ãt th" informåt:'on should not be

ãisclosed' or(ii) I3î".ro,,:""ïå?";, "i;t"?:: . ão'iiå"t= 'l;":Ë*ii:il
ExecutiveCou¡rcil-;ãããm¡nitteesofCabinet,on
certification and '":;""i;l-:::l"t of srounds or'

exemptiã*-¡V 1he Àttorney-Generar'

(Recommendation 17)

Reasons for decisions -should 
be in

proper and "d:=õål;-- 
ã¿ d'eal r¡ith t::e

raised-

In particular, the- reasons strould ="! out the find'i-ngs and'

refer to ïhe evidence oìc 
-ot¡"t material on r¡laich tf.ose

findings *"r" b;=J. , n"revr.ìü-ão"**t.;[y ¡nateriar shourd

ü" 
-pioíid.ed' r¡itfr t]-e reasons '

Wtrere reasons are ínadequate the applicant strpuld be 
- 
able to

make further appl!cat':i-:ã õ" tïi¡un"ï for an' order tåat

the decision-ìfaker ptot'iaJ='- ;;;-- furtJrer and l:etter

particul_ais of tfre reasorr= ?äï t]le ¡naking of the decision'

r^rriting, should be
. suþstantive issues

l

)
i

I
).

r+itTrin 2g daYs
ärr extension

of
or

Ìril
)t

,ll

l'Jl

3

I
(Recomrnendation 2O)

i{here t}rere is a failure to give- reason's oI} request ox

r¡here tjre ,"Jårl= "r" 
inade-ira€" t¡. requesting party may

apply to trl" T=-i¡ut"r foT 
- 
ãn- ex-p"rte otãã= that reasons be

;ãî;it wÍthin a sPecified tirne

A party wlro fails to colPIY '*itharr order to give reasoll's

withín a "påJüi"¿ .t$åt wo;îã ;"- i; contempt of trre

TribunaL "*¿ ilåïiã-p"nisrted' accorcLingly'
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9. INITIATION OF REVIEg

fa) Notice of decision

(neconunendation 21)

Notice of ttre decision and the right to review sÏ¡ouId be
griven by tJ-e d.ecision-maker.

(b) at'out tlre

(Recommeirdation 22 )

Information about the Tribqnal , its jurisdiction and
procedures should be readil.y available.

(c) Eorm of tfie anolication

(Recommendation 23)

fhe application should grenerally be by way of standard form
r¡¡trich shçuld be vlidely availa]:Ie. Elowever, other methods of
application, incl-uding oral.'application, s}.ould be accepted.

(d) Eees

(Recommendation 241

,ä fee which constitutes a nomina]. contribution
administrative costs should be payable on lodging
appeal

towards
of ttre

t.

(e) Time l-imits 'and delavs

( Recomniendation 25 )

Iíme Li¡nits should apply to the l-odgingr of an appJ-ícation,
the filing of material relevant to t}.e application, any
response by ttre respondent and t:hre. setting down of ttre
preliminary conference.. .An applÍcation to the Tríbunal for
review of an administrative decision is to be made t'itJ:in 28
days of tJ¡e date of:- i

the applicant receiving notice of tfre decision; or
vtrere 'a reguest has been made, for a statement
of, t}.e rea.sons for decision t}-e appl-icant receiving
srrch a statement.

À discretion strould be given to ttre Tribunal to accept
applications outside tJris period.

(f) Internal revíew

(Recommendation 26)

lnternal reviev¡ processes prior to the lodging of
application with the Tribunal should. be encouraged-

(s) Settlement or wi

tJ

t.l
(i)
(ií )

EP367e/EXECPOL
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T:he General Àppeals Tribunal should. have ttre power to qrant
interim relief and staYs..

(i) Preliminarv conferences

(Recommendation 29 )-

Tll-e Tribunal sl¡ould. Ïrave Power to conduct tl.e' review by use
of conferences either at its direction, or by agrreement of
ttre parties.

Te onferences

(Reco@

Telepl.one conferences should be availalcle if the parties
agree.

Procedure

(Recommendation 3LI

procedr¡res at a conference shoulcl be kept ínformaL.

Privacv a:ad confidentialitJ¡

lRec tion 32ì

I

'l
i

I

I

ì

)

ì
I

J

ì
i
t

I
l

'

ì
i
)

ì
{

I

ì,I
ri

Irtl
rl

ìr
tt

,J i

11

I
I

i'
I
!

I

i..

I

t_,

t:

t:

AtI conferences should be he}d in private
ããr.gia"ntiatity of admisÈions and discussions relating
the merits of tl.e d.ispute should. be preserred, subject
the recommendation belor¡ relating to evidence'

and
to
to

g

Ë

a'

Ë"

ñ!l
!l

tì
6t
Fì

Evidence

(Reco@

Evidence from the conference coul-d be i-ntroduced at the
hearing only by consent of all the parties'

Settlements

(Recom¡nendation 34)

Settlement reached. at a conference
regristered. bY tJ:e Tribuna!-

(j ) Notice of hearinq

EP3 67 8/EKECPOL
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(Recommendation 27)

once an applicatíon Ïras been lod.ged. with t}.e Tribrrnal''
r¡it}.drawal strould. be by leave of thg Tribunal and settlement
of the rnatter should' fJ Uy consent order

(h) ations

(Recomm tíon 28

re

should. be aPProved and
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ri

(Recommendation 35)

ÍL¡e Tribunal should grive suffícient notice of the hearingt9 the parties a:rd strourd, provj-de procedural iuformatÍonah'out the hearing r¡ith ttrat notice
10. PROCEDITRE Ä1 EEÀRTNG

(a) Pro dure

(Recommendation 36)

( i ) lhe Tribunal strourd. be f ree to dete¡:mine its owrrprocedurg- -i.r a way w1.ic}. avoids undue formarity and.technicarity wh-irst dearing with matters in anexpeditious man¡ter.

(Recommendation 37)

( ii ) Íle'e decisíon-maker shourd rodge materiardocrrments r¡itå tI.e Tribt¡nar prior to heaüng.
(Recomnendation 3Bì

(iii) F" Tribunar shourd conduct proceedings in abroadly advèrsarial manner but r.=ing,,inqrij.sitorial,,powers where appropriate,
(Recommendation 39)

(iv) rhe Tribunar shourd at any time be abre to.subpoena witnesses, examinã witnesses on oath, andrequest production of further Ínformation.
(Recommendation 4Oì

(v) lihe Tribunal shourd generalry conduct its hearingrs inputrlic
(RecommendatÍon 4L)

(vi) Contempt provisions sl.ould.
tù.e Tribr¡nal

apply to tÏ¡e operatj-on of

(b) ôe SO denc

(Recom¡nendation 42 )

Tfre Tribunal should not be bound. by rures of evid.ence butshourd be free to in.form ítserf on aäy matter in sucl. maFrìeras ít ttrinks appropriate,

( c) ReÞresentatj.on

(Recommendation 43)

(i) Alt parties should. Ìrave
before the Tribunal.

tJ

ü

r
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(Recomnendatíon 44)-

tii) Repnesentation
representation-

-64

sb.ould. not be restricted to legal

(a)
(b)
(c)

1L. SOE

(Recornmendatiou 45)

The Tribunal shôutd be empowered to:-

Affirm t1.e d.ecision under reviev¡;
Vary t}:e decisíon u¡rder reviev¡; or
Set asid.e the ãecision under revien; and

(i) make a decision 5.n sr:bstitution for ttre decísion
so set aside; or

(ií) remit tJ.e matter for reconsíderation in
accord.ance l¡ith any directions or

' reconmendations of the lribunal'

Make such ord.er or orders as appropriate including,
;itÌt"rt 

-ii*itlrrs tJ:e generality o!^gti:.power/ a power

|o order identificatlon and ãotification of persons
w}.o are or are likely to be aff,ected

(e) Àward compensation(O'l in-f dar^t'X"s)

À decision of tåe Tribunal sirould be l:in¿Ìng on aII parties'

(Recommendation 46)

not be emPowered to an¡ard costs '

(d)

l
)
t

ì

I
(

)

I
t

the Tribunal . sh.oul-d
except:-

(ii )

li
(i). in favour of the person appLying for review if-

. tJlat person has been put to urulecessary or
urrreasonal¡te "4p"t=" 

becãuse of tJ-e actions of
the d.esision ã"X"t in the conduct of ' ttre

^ppriã"ti"r, 
ror- 

-ráview (vhether the person ' is
ultinately successful in ttre action or not);, or

the appeal is successful and the eosts
r""=ooäÈI" ttaving regard to the nature of
dispute and complexity of that matter'

In favour of ^ 'Department if tJle Persolr appJ'ying
for reviev has actåd. vexatiously or- frivolously or
otherwise not in .good. faith in aþplyíng for a review
of a decision-

[lt
t

are
tfre

t
I

12. APPEÄtS

(Recommendation 47)

AlIappealfromt]reGeneralAppe.al-s.Tribunaltot]reSupreme
Co*::t o'' a point of law oni-i'shoúl-<1 be a.vailable from t1.e

8P3678/EXECPOL
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13. ADM STR¡.TIVE

(a) ft¡.e ro Ie of tfre ttee
(Recommendation 48 ).

Àrr Índ.ependent body to be known as tl¡e .Administrative
Review committee shourd be created. by statute to keep und.erreview alr of the procedures incruding those of the courtsand other bod-i.es, by whictr ad.ministrative decisions may bectralJ.enged-

(b) Ttre anpropriate forum

(Recommendation 59)

ÍLre Àdministrative, Revier* committee shorlld, be empowered toreview existing legislation .to recommend l¡hether ä right ofreview s}.ould be created or to errsure that future riçrltts ofappear or revier+ lie to the most appropriate apperratetribunal-

(c) Deci on-makincr ocess

(Recommenda tion 50)

65

decisíon of the. General Àppe.als
rights should be applicable totribunal-

TLre Committee should have a .role informulating gnridelines, and consultingr
respect to the decision-making process-

(d) Internal review
(Recommendation 5l_)

The. Administrative Revierr
procedural aspects of the
Tri.bunal to ensure that it
informality is preserved..

T::i!:rrn.aJ,. Similar appeal
every other appellate

rev:'-ewing procedures,
with Departments r¿itå

Committee should monitor the
operation of Ure General Appeals
maintains acces;sibility and tJ:at

IJ

T

I

The Administrative Review committee shourd. perform areviewing and advisory function in reration tõ internarreviews including their effectiveness, ind.epend.ence and.conSistency.

(e) n l_ o roc acceof ttre Genera I Appeals Tribunal
(Recommendation 52)

(f) Diss atíon of inf ormation

lR-ec ati 53)

]Íhe Committee should have a furu:er role as anpromoting awareness of 'b1.e administrative 
.revi-ew

8P3678/EXECPOL.

educa,tor in
system ar¡d



I

¡l

-66
it

I
Drovid,ing information to, decisj-on makers a¡rd applicants
ärix*. Its reports shoul-d ¡" 

-p"¡ric- d.ocuments and should be

tabled in the tegislatiy" 
- fssernUfy Close LinJts witl:

parLiamentary ão*iil""s sb'ouLd' be maintained''

(g) Comnosition of tå'e Committee

(Recommendation 51[]

lhe Admlnistrative " Review Cornmittee' strould include

communíty t"pià=""tatives ã¿ possibly a meriber or nembers

ãl' t¡ã r,êgisiative ÀssemblY'
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