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I.

NTLRG: Report on the Rules AgainstPerpetuities andAccumu/ations

INTRODUCTION

The Attorney-General has asked the Committee to examine three rules of law:

. the RuleAgainst Perpetuities;

. the Rule in Whitby vMitchel/;

. the RuleAgainstAccumulations.

Appendix A contains the fullTerms of Reference to the Committee and information on
the manner in which the Committee considered the reference.

In Part 2 the effects of these rules are explained . They permit a person who is
disposing of property or income to tie it up for a certain period. This period is called the
perpetuity period. Ifthere is a possibility that the property or income may be tied up for
longer than the perpetuity period, then the disposition is void.

In Part 3 the Committee examines the policy options for reforming these rules.

In Part 4 the Committee makes recommendations forthe reform of the rules.

The Rule Against Perpetuities

Adam may make a will in which the family house is left to Adam's first male grandson
born after Adam dies. This means that, untilthe grandson is born, the house remains
as part of Adam's estate. The legal response to this possibility could take three primary
forms.

. No rule controlling vesting.

Under this approach a person can make a transfer of property and attach any conditions
he or she chooses. In Adam's case, he could leave the house to his first male
descendant born after 3001.

The policy behind this approach is that:-

. Adam should be free to deal with his property as he sees fit;

. common sense and commercial reality will restrictAdam to making common sense
transfers; and

. the Courts have the power to alter the terms of any transfer that is too vague or that
lasts too long (this alteration may be inconsistent with Adam's intention).

. A rule against deferred vesting.

Under this rule, a person can only transfer property to someone who is alive when the
transfer takes place. In Adam's case, he could leave the house to any grandson alive
when Adam dies.
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The policy behind this rule is that the dead hand of Adam should riot be allowed to
restrictthe use of the house until some future event, eg. when the first grandson is born
after 3001. The house should be able to be bought and sold immediately on Adam's
death.

. A rule againstremoteness of vesting.

Under this rule, a person can transfer property to someone who is:-

. alive when the transfer takes place, or

. born within a reasonable time after the transferor's death (eg. 80 years).

The policy behind this rule is that Adam should be allowed some control over how his
property is dealt with, as long as the restriction doesn't take the property out of
circulation for too long.

The Rule Against Perpetuities is such a rule. In adopting this policy, a rule against
remoteness of vesting must also decide the following associated issues:

Howlong is too long?

The Rule adopts a period of the life of someone alive at the transfer plus 21 years -
often a period of approximately 80 years,

To whatproperty should the Rule apply?

All or some, eg. only land. The Rule applies to most property.

Should the rule be one of initial certainty or wart-and-see?

Under an initial certainty rule, it must be certain, when the transfer is made, that the
ultimate recipient, eg. the first male grandson, will become entitled to the property within
the allowed period. Under a 'wait and see' rule, you wait untilthe end of the allowed
period. Ifthe grandson has taken the property then the transfer is valid. If not, the
transfer ceases to be valid.

The Rule Against Perpetuities is a rule of initial certainty.

NTLRG. ' Report on the Rules Against Pepetuities andAccumu/ations
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2.

NTLRO: Report on the Rules Against Pelpetuities andAccumu/ations

THECOMMONLAW

(a) The RuleAgainstPerpetuities

The rule of law known as the rule against perpetuities is one of the rules developed by
English courts to restrict dispositions of property which mighttie up land or wealth
indefinitely or fortoo long a time. The rule developed in the late 17th century, when
family settlements were often made with the intention of keeping property within landed
families from generation to generation and to protectfamily fortunes against profligate
heirs and their creditors. These settlements effectiveIy prevented the sale or mortgage
of land for substantial periods of time. The courts thoughtit necessary to place some
restraint on schemes that tied up land in perpetuity'.

The rule against perpetuities was designed to strike a balance between a wealthy
family's ambitions for its descendants and the needs of a market economy in which land
ought to be traded like any other commodity. The rule achieved this object by focusing
on the vesting offuture interests in the property. The rule is usually stated as follows:

No interest in property is valid unless it must vest (take effect), if at all,
earlier than 21 years after the death of a person alive at the time the
interest was created.

The rule is one of initial certainty

The rule requires that it must be certain, when the disposition is made, that the property
must vest Of it is ever going to vest) in a person within the perpetuity period.

Examples of dispositions which do not offend againstthe rule are:

Example I

A gives land to B to vest 20 years after A's death.
(Land vests in B Of at all)less than 21 years after A's death).

Example 2

A gives land to B to enjoy during B's life (a 'life estate') then after B's death to B's oldest
surviving child (if any).
(Land will vest in B's child less than 21 years after B's death. )
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Examples of dispositions which do offend againstthe rule are:

NTLRC: Report on the Rules Against Pelpetuities andAccumu/ations

Example 3

A gives land -
(1) to Ba lifeestate;
(2) to B'sfirstchild (ifany) to attain 25.
(B's first child may turn 25 more than 21 years after B's death, eg. he or she is one
year old when B dies. )

Example 4

A gives land -
(1) to Balifeestate;
(2) to B'sfirstchild (ifany) a life estate;
(3) remainder to that child's firstchild (ifany).
(Land may riot vest in child's child within 21 years of B's death, whereas the rule
requires that it must be certain that when the disposition is made it must vest
within the perpetuity period. )

Example 5

A gives land -
(1) to Balifeestate;
(2) to allof B's grandchildren who reach 21.
Crhe giftto the grandchildren is wholly invalid because one grandchild may reach
21 more than 21 years after B's death. For gifts to a class, the rule is: one out all
out. )

To what property does the rule apply?

The purpose of the rule was originally to ensure the free alienability of land. According
to Sappideen and Butt (p. 3), most commentators agree that the rule no longer serves
this purpose, see Maudsley pp. 220-224, Allan pp. 31-32.

However, the common law rule has been applied to many dispositions of personal
property, powers of sale, a special power of appointment(the common law modifies the
rule when it applies to general powers), the creation of options to purchase land (in
some jurisdictions, riot others) and various other interests, but does riot apply at all or
with fullforce to certain charitable gifts, certain covenants over land (however, it does
apply to contingent easements) and certain trusts: see Sappideen and Butt pp. 7-11,
American Jurisprudence pp. 36-73.

,

,
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NTLRG: Report on the Rules Against Pelpetuities andAccumu/ations

Example 6

A transfers land to X Pty. Ltd. , subject to an-option exercisable by Y Pty. Ltd. to buy the
land at valuation, the option to remain open for 25 years,
orhere is no relevant life in being, so the perpetuity period is 21 years. The option
may be exercised beyond the perpetuity period, so it is invalid: see Worthing
Corporation v Heathert1903j 2 Ch 532. )

Example 7

A gives to B and B's heirs -
(1) a rightfor 999 years to use existing roads on his or her farm;
(2) a rightto use anyfuture roads on his or her farm.
(The first gift is valid because it vests immediately, even though it lasts for 999
years. The second gift is void because it may riot vest(ie. a road may riot be built)
within the perpetuity period. )

It has been said that the range of interests to which the rule against perpetuities applies
may be extended as the necessity arises, and that the court proceeds on the principle
that the rule is to be applied where no other sufficient protection against remoteness is
attainable: Re Ashforth, Sibley v Ashforth 1,9051 I Ch 535, at p. 545.

How long is the perpetuity period?

The perpetuity period is defined by reference to 21 years after the end of a 'life in being'
at the time the interest is created.

A life in being includes the entire period from conception. Accordingly, a person born 8
months after the interest is created may be a life in being forthe purpose of the rule.
Similarly, the period of gestation may be added on to the 21 years, so an interest that
must vest 21 years and 8 months after the life in being may be valid.

How does the rule apply to a gift to a class of people?

A gift is to a class of persons when ms to those who come within a certain specific
category and who, ifthey are to take at all, are to take one divisible objectin certain
shares. Gifts of my land 'to allthe children of X living at my death' are class gifts. But a
gift of property to be equally divided between five daughters of X is riot a class gift
because a distinct share is given to each beneficiary as if she had been named.

The rule against perpetuities as applied to class gifts is:if a single member of a class
mighttake a vested share outside the perpetuity period, the whole gift fails, even in
respect of those members of the class who have already satisfied any required
condition. A class gift cannot be good as to one party and void as to the rest because
the share of every member may be increased or diminished by the void contingency.
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NTLRG: Report on the Rules Against Pelpetuities andAccumu/ations

Example 8

T gives property to his wife for life, then to such of the children of his brothers and
sisters who attain 21. At T's death, his father and mother were alive but both were aged
66. He had two brothers and two sisters, of whom the youngest was 32, and several
nephews and nieces, of whom the eldest was 14: Ward v Vander Leofft, 9241 AC 653.
Crhe giftto the nephews and nieces is invalid. There is a common law conclusive
presumption offerIility in respect of any inari or woman, however young or
however old. T's 66-year-old parents might have a further child who might outlive
the other brothers and sisters and then have a child. Such a child would attain a
vested interest more than 21 years after any life in being. )

Whatis the effect of breaching the rule?

The general effect of a particular disposition being void under the rule against
perpetuities is that the instrument containing the disposition takes effect as ifthe invalid
disposition, and all dispositions dependent on it, were omitted.

(by The Rulein WhitbyvMitche"

English courts grappled with the question of perpetuities before the rule against
perpetuities was finally formulated. At least as early as 1556, in Chudleigh's Case I Co.
120, doubts were expressed aboutthe practice of piling contingency upon contin enc
in order to keep land within a family.

A rule, also known as the rule against double possibilities, was stated in a case in 1890
and has been known since as the rule in Whitby vMitche11(1890) 44 Ch. D. 85:

If an interest in land is given to an unborn person, any remainder to his
or her issue is void, together with all subsequent limitations.

Some grants may infringe this rule without infringing the rule against perpetuities; for
example, a grant of a life estate to a person who has no children at the time of the grant,
remainder to his or her first-born son for life, remainder to the first-born son of that son
to be born within 21 years of the death of a nominated person then living or
ascertainable from a list. Since the most remote interest vests within 21 years of the
death of a living person, the rule against perpetuities is avoided. The rule in Whitby v
Mitchell, however, will still apply.

,

(c) The RuleAgainstAccumulations

The accumulation of income within a trustis a common device where interests are
vested in minors. Maintenance and support are normally permitted at the discretion of
the trustee and the remaining income, if any, is accumulated (usually re-invested).

,
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The rule against accumulations is not directed specifically at trusts but affects them. It is
concerned with the person who seeks to set aside a fund, have it accumulate for many
years, and then, at the end of the period, have it passed to a beneficiary, usually a lineal
descendant of the settlor. To prevent this .accumulation, the U. K. Parliament passed the
Accumulations Act in 1800 (presently in force in the Northern Territory).

The Act limits the accumulation period to one of four periods which the settlor (person
creating the fund) might choose:

. the lifetime of the settlor;

. 21 years from the death of the settlor;

. the minorities of persons living at the settlor's death; or

. the minorities of person entitled to the accumulated sum on coining of age.

The rule against accumulations determines for how long income from property may be
accumulated in such a way as to preventit being enjoyed by anyone in the meantime.

Th^ rule against accumulations relies on accumulation periods which are arbitrary and
may be difficultto apply. They may resultin otherwise avoidab!e litigation. There are
practical problems, too. If a parent sets up a trustfor his or her mentally handicapped
child, with a discretionary power to accumulate income, the rule would apply to allow
accumulations for only the parent's lifetime, or worse, the minority of the child. The
parent's intention to provide a discretionary trust forthe duration of the child's lifetime
could not be accomplished.

NTLRG. ' Report on the Rules Against Pelpetuities andAccumu/ations
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3.

NTLRC: Report on the Rules AgainstPeipetuities andAccumu/ations

POLICYOPTIONS FOR REFORM

(a)

There are three policy options for reform:

Option A: To abolish the presentrule and introduce variation of trusts legislation.

Option B: To introducea ruleagainstdeferred vesting.

Option C: To retain the present common law rule, but to take away its traps for
the unwary by the introduction of repairing legislation.

Option A: Abolish the rule and introduce variation of trusts legislation

This option rejects the view that as a matter of policy there should be a rule to control
the disposition of property.

The general thrust of arguments advocating abolition is that modern laws of income tax,
capital gains tax and death duties mean property cannot be 'taken out of circulation' as
a result of commercial decision making. In the event specific property is evertied up
(presumably for non-commercial reasons) then variation of trusts legislation permits the
terms of the disposition to be altered. For example, Waters states, at 287:

It is arguable that today the perpetuity rule, /Ike the accumulations rule could
safely be abolished also. This indeed is the author!s view. Those rules arose in
the days when somesuch machinery was required in order to implement the
pollby of keeping property in commercial circulation, andoflimiting the control
upon the futurebeyondtheirown lives which was otherwiseopen to sewors and
testators. Then came the volume of modern taxation. The resulttodayis that a
succession of/jinitedinterests will yieldsuch a rich haulto the Crown that the
Crown itselfratherthan the cestuique trust willin effectbe the chiefbeneiiciaryof
the trust. It is difficult to see who among intending sett/ors and testators would
wish to create this result. Moreover, in recentyears, at the behestofffie
beneficiaries, the courtconsenting on behalfofthe incapacitated, the variation of
trusts legislation has allowed beneficiaries to make vastinroads upon thesehemes
of beneficialinterests as contrived by sentors and testators.

Generally speaking, Scotland does not have a rule relating to perpetuities (see Muir's
Trustees v Williams (1942) SC 5), but it does have a series of rules dealing with
particular problems (eg. Smith's Trustees v Michae1(, 972) SLT 89).

The Manitoba Law Reform Commission in its Report on the Rules Against
Accumulations and Perpetuities (1982), the South Australian Law Reform Committee in
its Report Relating to the Reform of the Law of Perpetuities (1984) and the Law Reform
Commission of Saskatchewan in its Proposals Relating to the Rules Against
Perpetuities and Accumulations (1987) recommended that the rule be abolished.

The reasoning of the South Australian Law Reform Committee is as follows:

The Rule Against Perpetuities

,

,
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. The absence of a rule against perpetuities doesn't seem to have caused the
slightest inconvenience" to anyone: p. 11.

. Taxation laws means 'No one in his sane senses would tie up property strictly for a
life in being and 21 years": p. , I.

. Variation of trusts legislation provides a better mechanism to prevent perpetuities:
p. 12.

The reasoning of the Canadian bodies can be stated as follows:

. Assuming the law should provide some protection against attempts to create
perpetuities, is the rule against perpetuities the most appropriate vehicle for
implementing that policy? MLRC p. 33, LRCS p. 5.

. Reform has proceeded by dealing with the most obvious absurdities of the rule but
has riot made any simpler or clearer a technical and complex area of law: MLRC
p. 39, LRCS p. 6.

. Variation of trust legislation provides a better mechanism to prevent perpetuities. It
allows a court to consentto a termination or variation of a trust on the application of
any presently entitled beneficiary: MLRC pp. 54-57, LRCS p. 6.

In 1986 Manitoba abolished its Rule Against Perpetuities. The Committee received
advice in April 1992 from Cy Fein, a leading Manitoba trusts practitioner. He feels there
may now be more generation skipping trusts (ie. where gifts are made directly to
grandchildren) but has riot come across attempts to attach conditions to the transfer, so
that the deceased attempts to 'rule from the grave'.

NTLRC: Report on the Rules Against Pelpetuities andAccumu/ations

Variation of trusts legislation

In Chapman v Chapman 1,9541 AC 429 the House of Lords held that the court had a
common law power to varythe terms of a trust in limited circumstances. These included
allowing income which a sett!or had directed to be accumulated to be paid as
maintenance. The case was followed in New Zealand (Re Ebbettt, 9741 I NZLR 392)
and Canada (eg. Lockwood v Brontwood Park Invts Ltd. (, 970) to DLR (3d) 143).

In New South Wales a wider view of the power to vary trusts is taken: Tickle vTickle
(1987) 10 NSWLR 581.

As a result of Chapman, a number of jurisdictions have enacted variation of trusts
legislation:

UK: Variation of TrustsAct1958

Vic: TrusteeActs. 63A
Old: TrusteeActs. 95
WA: TrusteeActs. 90

SA: TrusteeActs. 59C

NZ: TrusteeActs. 64A

There is no such legislation in the Northern Territory.
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Option B: Introduce a rule against deferred vesting

Under this option the power to dispose of an interest in property would be limited to
giving it to persons alive at the time of the transfer takes effect.

Louisiana law has a civillaw background and a statutory prohibition of all'substitutions'
(La. Civil Code (1932) Art. I 520). Louisiana law permits a trust, but only to lastforten
years, or, where an infantis beneficiary, forten years after the majority of such infant.
(Const. Art. IV, S I6 and Gen. Stat. (Dart, I 941) S 9850.4. ) By virtue of these statutory
provisions the Louisiana regulation of the creation offuture interests and of the duration
of trusts is totally unlike, and, in many particulars, is more stringentthan that of any
other State in the USA. The Louisiana situation is explained and discussed in Nabors, 4
Tulane L. Rev. 190 (1929), 603 (1930); and 13 Tulane L. Rev. 178 (1939).

Until 1940 Wyoming had no relevant legislation except a constitutional prohibition of
'perpetuities" (Const. , (1890) Art. I, S 30. ). In 1939 this State adopted a statute
forbidding transfers unless made to "persons in being ortheir immediate issue or
descendants. " (Wyo. Laws 1939, c. 92. Now Wyo. Rev. Stat. (Supp. , 1940 S 97-209. )

NTLRO. ' Report on the Rules Against Pelpetuities andAccumu/ations

Option C: Retain the rule but introduce repairing legislation

The reason to retain

The reasons stated by Allan (p. 32) are those generally given to support retention of the
rule:

It is the natural desire of each generation toprovide for future generations by
distributing the assets ithas amassed in the manner it thinks will be most
beneficial forthose future generations. Similarly, it is the natural desire of each
generation to shape its own destiny, which itean notdo ifan earlier generation
basalreadyprescribed for it. 'The far-reaching handofthe testator who would
enforce his willin distantfuturegenerations destroys the liberty of other
individuals, andpresumes to make rules fordistanttimes. ' Hence the rule against
pepetuities holds a balance between the aspirations andinterests of the living
andofthe deadandisa compromise to secure that the controlofpropertyis not
withheld from the living for too long a period. ..

Waters (pp. 530-31) expresses the following point of view:

There is a gooddea/to be said forthe argument, which has nowprevailedin
Manitoba, as we have seen, that the day of the rules againstremote vesting,
alienabi/Ity, , andaccumu/ations was spent when modern modes of taxation came
abou^ andpersonalwea/th no longer took the form of/and, but of invested funds. ..

However, Manitoba aside, reform commissions everywhere, for notparticu/arly
precise reasons, stillseem to be unwilling to bury the perpetuity rule. In its
modern legislative form, shorn of its hidden traps, the perpetuity ruleseems to be
intended toplaythe role of whatthe villagegreen cricketsrwou/dknowas long
stop' - ap/ayerkeptoutofthe waywherehe can do noharm, but possibly be able
in an unusual situation to dosomegood. In these circumstances the exemptions
enjoyed byeharitable gifts from the rule stillhave theirsjgnii7cance. ..

.

,
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American Jurisprudence (pp. 12-13) expresses the object and purpose of the rule as
follows:

NTLRG: Report on the Rules AgainstPeipetuities andAccumu/ations

The immediate objectofthe rule againstpeipetuities is to require the vesting of
future estates within a limited period of time after their creation andto barthe
creation offuture interests depending on remote contingencies. The underlying
and fundamenta/purpose of the rule is founded in the publicpo/icy ofpreventihg
the tottering of the marketability of property overlongperiods of timebyindirect
restraints upon its alienation. The rule is one of policy in navourofitee alienabMty
and transferability. Again, the purpose of the rule is topreventthe tying up of
property to the detriment of society in general.

The exclusion of property from the channels of commercial development for
extended periods of timeis considered by the lawas apublicevil. Since
alienabi/Ityis the object, the destruction offurure interests is the means of
obtaining this object, The rule againstpeipetuities is usedas a knife to cutoutthe
limitations which, ifthey were allowed to take effect, would produce the
consequences which are to be avoided. Accordingly, aperiodhas been fixed,
sometimes varying betweenjurisdictions, beyond which no one can exclude his
estate from the course offfee alienability. The deadhandcan controlcontingent
devolution toward ultimate vesting only within a fixed period.

Another reason to retain the rule is that there are an unknown number of instruments

drafted on the basis of the rule and changes may invalidate these.

The repairing legislation: the "wait and see" approach

Staintory reforms to the rule against perpetuities may be said to follow publication of a
comprehensive textbook on the topic in 1956 by Morris and Leach. The principal reform
recommended by Morris and Leach was to replace the 'initial certainty' rule with a 'wait
and see' rule. That approach, with some modification, has been adopted in most
jurisdictions which have reformed the rule:

Western Australia (1962)
England and Wales (1964)
New Zealand (1964)
Ontario (1966)
Victoria (1968)
Queensland (1972)
A1berta (1972)
British Columbia (I 975)
New South Wales (1984)
Australian Capital Territory (, 985)
Tasmania (1992)

The various reforming Acts do not provide a complete code forthe rule against
perpetuities, but modify various aspects. Forthe disposition to be void, it must actually
vest outside the perpetuity period. This reform would seem to save most breaches of
the rule (see Examples 3, 4, 5, 8).

The 'wait and see" approach, while attempting to give every opportunity for an interest
to vest, lacks certainty by merely suspending the final determination of the validity of
interests. Ifinvalidity does occur, it may be necessary to reopen an estate which has
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been administered with assets dispersed or to delay administration for years in order to
avoid a perpetuities problem.

NTLRG. ' Report on the Rules Against Pelpetuities andAccumu/ations

The repairing legislation: other issues

Once a decision to retain is made, it would follow that allthe traps identified in the rule
would be examined and repaired.

(by The Rule inWhitbyv Mitchell

The options are to retain, abolish or modify the rule.

(c) The RuleAgainstAccumulations

The options are to retain, abolish or modify the rule.

,
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4.

NTLRG: Report on the Rules Against Perpetuities andAccumu/ations

RECOMMENDATIONS FOR REFORM

(a) The Rule Against Perpetuities

Recommendation I: Introduction of a "wait and see" rule to

replace the rule of initial certainty (Clause 10)

Under the 'wait and see' rule, the instrument creating an interest is assumed to be valid
and only becomes invalid if a contingent interest cannot or does not in fact vest within
the perpetuity period. At the outset you cannot be certain that the instrument is valid,
but you must"wait and see", sometimes untilthe expiration of the perpetuity period.

The Ontario Perpetuities Act provides a typical example of the "wait and see' approach:

3. Nonmitationcreatingacontingentinterestin realorpersonal
property shall be treated as ordec/ared to be invalid as violating the
rule againstpeipetuities by reason only of the Iiactthatthere is a
poss^hinty of such interest vestingbeyond the penoetuity'period.

4 (1) Every contingentinterestin real orpersonalproperty that is capable
of vesting within orbeyondtheperpetuityperiodsha/Ibe
presumptive!y validunt^Tactualevents establish -

(a)that the interest is incapable of vesting within the perpetuity
period, in which case the interest. .. shall be treated as void
ordec/aredto be void; or

(b)that the interest is incapable of vesting beyond the perpetuity
period, in which case the interestsha/Ibe treated as validor
declared to be valid.

See also: NSW s. 8, Vic s. 6, Old s. 210, WA s. 103, ACT s. 9, UK s. 3.

These provisions render void only those interests which cannot possibly vest within the
perpetuity period. As most contingencies are created by conditions that will remain
unfilled for an indefinite period of time, few interests are void from the outset. This
makes the 'wait and see" rule attractive.

Accordingly, the Committee recommends a "wait and see"rule be adopted. Apart from
Recommendation I which introduces a new type of interest; one which is presumptive Iy
valid but which may later prove to be invalid, the Committee proposes no change in the
narure of the rule against perpetuities. It remains a rule againstremoteness of vesting.
The subsequentrecommendations are intended to remove the traps that now lie forthe
drafters of such dispositions.
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Recommendation 2: Abolition of presumption offertility (Clause
9)

NTLRC. ' Reporton the Rules AgainstPeipetuities andAccumu/ations

Under the initial certainty rule, extremely remote possibilities operated to invalidate a
disposition. Under the "wait and see" rule this will no longer be the case. However, it
may be more convenientfor beneficiaries to receive a disposition when it becomes
probable that the disposition will vest within the period, rather than wait untilthe end of
the period.

Rebuttable presumptions offertility have been established in some jurisdictions to
provide certainty in distribution: Vic s. 8, Old s. 212, WA s. 102, UK s. 2, NZ s. 6. The
presumptions are usually that a male or female under 12 cannot have a child, nor can a
female over 55. If a disposition is made on the basis of these presumptions, and the
relevant person does have a child, the Supreme Courtis given power to adjustthe ri hts
of persons interested in the disposition.

While the NSW Reportrecommended such presumptions, the subsequentle isIation
contained none.

Recommendation 3: Unborn husband or wife (Clause 8)

A common trap forthe unwary drafteris the 'unborn widow' Waiting and seeing under
clause to will not save a gift which fails at common law because of an unborn spouse.
This is so because the spouse would not have been reckoned a life in being if clause 10
had riot been enacted. It has therefore been necessary in clause 8 to resort, in effect,
to the expedient of deeming the spouse to be a life in being. In most cases this will
accord with the facts and in the rest no great harm is done.

Recommendation 4: Fantastic possibilities (Clause 9)

Clause 10 (wait and see) is intended to be a section of lastresort. The Committee
considered it appropriate, whenever possible, to remove any need to 'wait and see'
One way of doing this is to abolish some of the fantastic possibilities which would
otherwise require wait and see to be applied. To avoid, for example, the absurdity of
waiting and seeing whether a woman aged severity bears any children, clause 9
provides a presumption that a woman over 55 is incapable of bearing a child. The
section also provides a presumption that a person who is under 12 is incapable of
having a child. By virtue of section 9, evidence of capacity and incapacity to have

b

*
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children is admissible. To coverthe unlikely event of a child being born to a woman
after a judicial decision to the effect that she is incapable of bearing children, the courtis
given a wide discretion to do what is just in the particular circumstances of any case.

The only fantastic possibilities specifically dealt with in the Bill are those mentioned
above. The Committee is satisfied that it is impossible to prepare a list of all the
possibilities that may pose special problems in the field of perpetuities. In other cases, it
will be necessary to wait and see.

NTLF7G: Report on the Rules Against Pelpetuities andAccumulations

Recommendation 5: Clarifying the perpetuity period

Ifthe perpetuity period is to be measured by a 'life in being', it has been argued by
some (see earlier) that one must specify how to find out who are the relevantlives in
being in order to calculate the perpetuity period.

Some jurisdictions have done this by saying it is the lives relevantto the vesting: Vic
s. 6(4), Old s. 210(4), WA s. 103(3), Ontario s. 6(,). Another approach is to provide a
statutory list of measuring lives: UK s. 3(5), NZ s. 8, A1berta s. 5.

Some jurisdictions provide no guidance on the question.

Another approach is to simply abolish a measuring lives approach altogether and
replace it with a statutory period.

The Committee considers no guidance is necessary on the question of who is a life in
being.

Recommendation 6: Altering the vesting age (Clause In

The most common reason for breaches of the rule was an instrument which postponed
the vesting of an interest untilthe beneficiary attained an age greater than 21 (see
Example 3). To overcome this problem, legislation usually provides that age may be
reduced to allow vesting within the perpetuity period: Vic s. 9, Old s. 2.3, WA s. 105,
107.

The 'wait and see" rule will obviously save many class gifts (see Example 5). If not, the
age reduction rule may save others, If both of these rules fail, exclusion of members of
the class may be necessary to save a gift(see below).

One option is to provide that where any instrument provides a vesting age of more than
the age of majority, it is automatically reduced to the age of majority: UK Law of
Property Act, 925, WA s. 105(I).
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The second option is to allow age reduction only to save a disposition when it becomes
obvious that the disposition would be void as offending the rule against perpetuities if
the age was notreduced. This option has two variations.

Firstly, it may operate after a mandatory age of majority reduction. If so, it would allow a
second reduction to an age below 18.

Secondly, it may operate only to save an otherwise invalid disposition. If so, it may
allow the age to be reduced -

(a) to 21 or 18 but riot below: eg. Ontario s. 8, Old s. 18, Vic s. 9(,), NZ s. 90);
(by to anyage:eg. NSWs. 9.

When this second option can be used depends on whether there is a 'wait and see'
rule. Ifthere is one, then it may be necessary to wait untilthe end of that period.

The age reduction rule has been criticised as destroying the settlor's intention in the
guise of preserving it: Gray p. 757.

The Committee recommends that where any age overt8 is specified, it be automatically
reduced to the age that will preventthe disposition from being void. This has the effect
of riot altering the disposition more than necessary.

NTLF7C. ' Report on the Rules Against Pepetuities andAccumu/ations

Recommendation 7: Altering the rule as it applies to gifts to a
class (Clause 11)

At common law, if a single member of the class mighttake a vested interest outside the
perpetuity period, the whole gift fails. The NSW Report(p. 47) agreed with Morris and
Leach that this rule is undoubtedly harsh in its operation. The UK Report recommended
that no class gift should be invalidated by the failure of a disposition to some of the
members of a class and that the disposition should take effect as a disposition only to
those members of the class who take an interest within the perpetuity period (para. 25).
This reform has been enacted in alljurisdictions which have reformed the rule against
perpetuities by adopting a "wait and see" rule.

A class exclusion rule will have to apply to two situations: first. where there is a need for
the exclusion of potential class members but no need for age reduction, and second,
where there is a need for both age reduction and exclusion of potential class members.
The first situation can arise where the inclusion of potential class members would make
a class gift wholly void. For example, T, by will, makes a gift to A for life and then to A's
grandchildren. At T's death, A is alive but has no grandchildren. A dies leaving children
but no grandchildren. Under a 'wait and see" rule we wait and see whether any
grandchildren are born. If so, the giftto them is valid. If at the end of the wait-and-see
period there is a possibility of further grandchildren being born, they will be excluded
horn the class.

.

r
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The second situation can arise where there is a class gift which could be saved in the
case of some members of the class by reduction of the specified age exceptthatthere
are other members of the class for whom the defect cannot be cured. In this event, the
other members are excluded from the class. For example, T gives property to A for life
and then to such of A's children as shall attain 25 and the children of such of them as

shall die under 25 leaving children who shall attain 25 such children to take the share
their parent would have taken. At T's death, A is alive but has no children. The gift is
too remote, unless saved by the "wait and see" rule. If not so saved, the grandchildren
will be excluded and the ages of the children will be reduced so far as is necessary.

This is the reform adopted in NSW s. 9, Vic s. 9, Old s. 213, WA s. 105, NZ s. 9, UK s. 4.
See Sappideen, "Perpetuities - Age Reduction and the Application of the 80-year
Period: Some Unexpected Problems"(, 986) 60 ALJ 471, where these examples are
given.

NTLRG: Report on the Rules Against Perpetuities andAccumu/ations

.

The Committee recommends that no disposition be invalidated only because of a failure
of some of the members of a class to qualify. The members who do riot qualify should
be excluded from the class.

Recommendation 8: Allowing the courtto alter the terms of a
disposition errustee Amendment Bill)

Where a settlor has expressed a general intention, and also a particular way in which he
or she wishes it to be carried out, butthe intention cannot be carried outin that
particular way, the court may be empowered to vary the instrument creating the
intention and to directthe intention to be carried out as nearly as possible to the way
desired.

The doctrine, called the cy-presdoctrine (cy-pres being French for'as nearly as
possible'), is applied to charitable gifts by the common law. Reform of perpetuities law
has often imported a power to vary the terms of a disposition to enable an interest to
vest within the perpetuity period in a way that is as near as possible to the settlor's
intentions.

Australian reform has rejected adoption of a general cy-prespower, presumably
because it gives rise to uncertainty because it will be difficultto tell how the power will
be exercised in a particular case. See the discussion in UK Report pp. 16-, 7. A
contrary view is taken in New Zealand. The Committee considers it desirable that the
Supreme Court be given such a power.

Recommendation 9: Restricting coverage of the rule: options
(Clause 17)
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Generally, proposals have treated the reform of options separately from general reform.
One approach to reform has been to limitthe perpetuity period to a wait and see period
of 21 years for most options: eg. Ontario s. 13(3), UK ss. 9 and 10, WA s. 110, NZ s. to.

A1berta provides a wait and see period of 80 years.

In NSW, the rule has been abolished in respect of options for valuable consideration:
NSW s. 15. The NSW Report rioted the situation in New York City (pare. 17.10):

In New York, as Morris and Leachpointout, options in gross unlimited in time are
validandspecifica/ly' enforceable andyetno dimeu/tiesseem to arise andno
demands fortime restrictions seem to be voiced. This divergence of views leads
us to the question whether optionsshouldbe subjectto the rule agarhst
pelpetuities at all. It can be argued, as Morris andLeach do, that the rule has its
origin in I^, inmy settlements and to derive from it a general conceptapplicab/e to
commercial transactions is wrong. In these transactions, they argue, neither/IVes
in being northe period of twenty-one years have any s^7nii7cance.

In the Committee's view, the rule against perpetuities serves little purpose when applied
to arrangements which are essentially of a commercial nature.

NTLRO. ' Report on the Rules Against Pelpetuities andAccumu/allons

Recommendation 10: Specifying an order of applying the
modifying rules (Clause 12)

If various aspects of the common law rule are to be modified, one must determine the
order in which the modifying rules are to be applied, and ifthey are to be applied only to
save a disposition that would otherwise be invalid.

British Columbia requires the remedial provisions of its Actto be applied in the following
order:

I. Presumptionsconcerningcapacityto havechildren;
2. Waitandsee;
3. Agereduction;
4. Classexclusion;
5. Cy-presmodification.

The fifth remedy gives the court power to amend only when all else has failed. This is
substantially the approach adopted in NSW. The Committee endorses the New South
Wales Order.

.

The relationship between the age reduction rule and the 'wait and see' rule was
considered in the UK Report. The majority view was that age-reduction should be
applied before wait and see. The minority view was that wait and see should be applied
first and, if actual evidence showed that the gift would not vestin time, the vesting age
would be reduced to that age which would, if substituted, preventthe giftftom failing.

q. .
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Recommendation 11: Special Powers of Appointment(Clause 6)

*

In 1964, Morris and Wade considered the rule against perpetuities in relation to powers
of appointment (p. 518-521). They said:

In substance, a general power is equivalentto ownershjo;the donee can make
himselfownerby a stroke of the pen; andso the Rule against Penoetuities, looking
at substance rather than form, treats property subjectto a general power as
property beneficially, owned, Thus, a general power is validifitcou/dbe exercised
within the perpetuity period, even ifit could also be exercised outside the period;
but a special power is void ifit could be exercised outside the period, even ifit
could also be exercised within the period. Again, the perpetuity periodstarts to
run in the case of a general power from the date of the appointment, andthe
appointees needonlybe capable of taking under the instrument of appointment;
but in the case of a special power the period starts to run from the date of the
creation of the power, andthe appointees must have been capable of taking under
the instrument of creation.

Although the distinction between general andspecialpowers is wellrecognised,
some powers ....., are difficult to classify from this pointofview.

With a view to removing these uncertainties, the Law Reform Committee
recommended maras 47-481that, with one exception, for allpuiposesconnected
with the Rule against Perpetuities, every power of appointmentshou/dbe treated
as a special power, other than apowerunder which there is a sole donee who is
at antimes free withoutthe concurrence of any other person to appointto himself
The exception was that forthepurpose of determining whether an appointment
under a general testamentary power infringed the Rule, the powershouldbe
treated asgenera/. This was intended to preserve the liberal(but 11/09ica, rule
mentioned above.

The recommendation mentioned in Morris and Wade has been adopted in Western
Australia, New Zealand, Victoria, Queensland, New South Wales, ACT, Ontario and
A1berta. The Committee is satisfied that substantially the same recommendation should
be adopted here.

.

A

Recommendation 12: Power to Specify a Perpetuity Period
(Clause 7)

The Law Reform Committee in England recommended that the length of the perpeti. lity
period should riot be altered. The Committee said:
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We know ofno serious objections as to the period as being excessive in duration,
and we can see no realadvantage in shortening it, orin substituting a r^71dand
arbitrary fixed term of years which mightbe too long in some cases and too short
in others' A period which has grown outoftheprovisions commonly to be found in
wills and trusts has at all events that much to coinmendit, andseemspreferab/e
to anyofthe alternatives which have been suggested. In the absence of any
compelffng reasons, whether based on publicpo/icyorothenvise (and we can see
none), we prefer to leave the permitted periodas iris, subject to the provision of
nani optional alternative ... mara 51

The Committee agrees with this reasoning.

The Law Reform Committee in England did, however, recommend that as an alternative
to the present perpetuity period, there should be allowed such period, not exceeding 80
years, as specified in an instrument creating an interest.

The Committee also agrees with this reasoning.

NTLRC. ' Report on the Rules Against Pepetuities andAccumu/ations

Recommendation 13: Administrative Powers (Clause 13)
Recommendation 14: Remuneration of Trustees (Clause 14)

Provisions to the effect of clauses 13 and 14 exist in England (s. 8), New Zealand (s. ,6),
Victoria (s. 14), Queensland (s. 220), Ontario (s. 12) and A1berta (s. ,5). These provisions
stern from recommendations made by the Law Reform Committee in England. The
Committee said:

Another fieldin which the operation of the rule hasjustly'been the cause of some
complaintis that of the exercise of administrative powers by trustees. Thus in Re
Allott(1924) 2 Ch. 498, the CourtofAppealheldinva/Idapoweribrtrustees to
grantleases, on the groundthatthepowerm^jhtbe exercised so as to bring new
interests in property into being after the perpetuity period hadrun. ..

So long as the substantive trustitselfva/idly endures, we thinkitwrong that any
application of the perpetuity rule should preventthe trustees from exercising any
administrative powers given to them: and we include in this opi'ribn anyprovision
forthe remuneration of the trustees.

The Committee agrees with this reasoning.

,
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Recommendation 15: Determinable Interests (Clause 16)

*

A possibility of revertsr is an interest that remains in a grantor after he or she has
conveyed land by way of a fee simple determinable. For example, a disposition of land
to the the ABC Club for so long as the land is used for club purposes gives rise to a
possibility: The premises may cease to be used for club purposes. It seems that a
possibility of reverter is not subject to the rule against perpetuities. But, as a matter of
policy, the Committee considers that a possibility of reverter should be subjectto the
rule. It ties up land in a way that the rule against perpetuities was intended to prevent
and possibilities of this kind can give rise to considerable difficulties in tracing the
persons entitled to the reverter. Clause 16 (2) provides, in effect, that possibilities of
reverier shall be subject to the rule against perpetuities as modified by the Bill.

Provisions on the application of the rule to possibilities of reverier, resulting trusts of
personality and rights of entry for breach of conditions subsequent are included in the
perpetuities legislation of Western Australia (s. 111), United Kingdom (s. ,2), New
Zealand (s. , 8), Victoria (s. 16), Queensland (s. 219), Ontario (s. 15) and A1berta (s. ,9)
Clause 16 is concerned with like questions and, in general, it proposes like answers. Its
expression is based on section 16 of the New South Wales Act.

IfT leaves a fund to a body so long as a certain state of affairs continues to exist, he or
she retains a valid interest in the fund which will form part of his or her estate, if and
when that state of affairs ceases to exist. T might, for example, give a fund to X so long
as X maintains T's grave: a resulting trust attaches to the fund.

It now seems settled that interests by way of resulting trusts, which are analogous to
possibilities of reverier, are riot subject to the rule against perpetuities.

We consider that resulting trusts should be subject to the Rule.

Recommendation 16: Nori-Charitable Purpose Trusts (Clause
18)

.
.

.

A trust is usually void if it is riotforthe benefit of an individual or of a charity. The courts
do, however, recognise some exceptions to this general rule. The most important of the
exceptions are trusts forthe erection of monuments or graves and trusts forthe benefit
of unincorporated associations. Trusts of this kind are often called 'nori-charitable
purpose trusts".

The ordinary Rule Against Perpetuities does not apply to such trusts. There is,
however, a rule restricting the duration of trusts for purposes which are riot charitable:
the rule against perpetual trusts orthe rule againstinalienability. Under this rule, a trust
for a nori-charitable purpose lasting longer than the perpetuity period is void, if by the
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terms of the trustthe capital is to be keptintact so that the income can be used for a
period exceeding the perpetuity period. Forthe purposes of this rule the perpetuity
period is the same as in the rule against perpetuities.

Provisions for nori-charitable purpose trusts are contained in the legislation of the
United Kingdom (SI5(4)), New Zealand (s. 20), Victoria (s. , 8), Queensland (s. 221),
Ontario (s. 16) and A1berta (s. 20).

Clause 18 (2) preserves the presentlaw that forthe purpose of the rule against
perpetual trusts the perpetuity period is the same as in the rule against perpetuities,
including the option of a perpetuity period of 80 years.

Clause 18 (3) introduces a "wait and see" rule into the law of perpetual trusts similarto
the 'wait and see" rule forthe law of perpetuities.

NTLRG. ' Report on the Rules Against Perlietuit^^s andAccumu/ations

Recommendation 17: Dependentlnterests (Clause 19)

If an interest is void under the rule against perpetuities, does that fact always cause
subsequent interests to fail? Morris and Leach (p. 173-181) have considered this
question. They draw a distinction between:

. subsequentinterests which are dependent upon the same contingency as the prior
interest; and

. subsequent interests which are either vested or bound to vest, if at all, within the
perpetuity period.

In the former case, the interest is intrinsically too remote and, in the latter case, the
interest is intrinsically valid (p. 173).

The Committee does riotthink it rightthat any limitation which itself complies with the
rule should be invalidated by being preceded by an invalid limitation. It accordingly
recommends that no limitation which complies with the rule should be invalidated solely
by reason of being preceded by one or more invalid limitations, whether or notittakes
effect after or subject to any such invalid limitations, or is dependent on them.

(by RuleinWhitbyvMitchell

In many jurisdictions this rule was simply abolished, long before any reform to the rule
against perpetuities: eg. NSW Conveyancing Act1919 s. 23A (added in 1930): UK Law
of Property Actt925 s. 161.

In alljurisdictions which have reformed the rule against perpetuities, this rule has been
abolished.

.

A
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Recommendation 18: Abolition of the Rule in Whitby v Mitchell
(Clause 21)

*

The Committee considers that the Rule serves no purpose and recommends that it be
abolished. The reformed Rule Against Perpetuities will apply to such situations.

(c) RuleAgainstAccumulations

In the United Kingdom (s. 13) and Ontario (s. I) the rule has been modified by the
addition of two new accumulation periods: 21 years from the date of a settlement, orthe
minority of a living person.

In New South Wales (ConveyancingAct 1919s. 31), Western Australia (s. 113), New
Zealand (s. 21), Victoria (s. 19), Queensland (s. 222), Tasmania (s. 22), A1berta and
British Columbia the Rule has been abolished.

Recommendation 19: Abolition of the Rule Against
Accumulations (Clause 22)

The Committee considers that this Rule is based on a fiction and should be repealed as
it serves no purpose. The reformed Rule Against Perpetuities will apply to such
situations.

.

.
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APPENDIXA:

NTLRC, ' Report on the Rules Against Pelpetuities andAccumu/ations

TERMS OFREFERENCE

I, the Honourable Daryl William Manzie, Attorney-General, refer to the Northern
Territory Law Reform Committee, for examination and report, the following question:

Is there a need to amend the various rules of law known as -

(1) the rule againstperpetuities;
(2) the rule in Whitbyv. Mitchell; and
(3) the rule againstaccumulations,

in their application to the Northern Territory?

CONDUCTOFTHE REFERENCE

The Committee established a subcommittee to examine the refenrece. The
Subcommittee consisted of:

Members: Judith Kelly
Robert Bradshaw

Neville Richards

Peter MCNab (until January 1992)

Secretary: Stephen Heme

At the request of the Coinittee the Secretary of the Subcommittee prepared and
circulated an Issues Paper on a limited basis within Australia and to three persons,
overseas. Comments were received from:

. MC Meston, University of Aberdeen,

. Cy Fein, trusts lawyer in Manitoba,

. Tasmanian Law Reform Commissioner,

. NSWLaw Reform Commission,

. Carolyn Sappideen, Reader in Law at the University of Queensland

Parts 2 and 3 of this Report are based on the Issues Paper. The Paper identified three
primary options for reform:

. Option A: Abolish the presentrule and introduce variation of trusts legislation

. Option B: Introduce a rule againstdeferred vesting

. Option C: Retain the presentrule but introduce repairing legislation

After consideration of the comments received, the Subcommittee recommended to the
Committee that Option C be adopted, the principal element of which was the
introduction of a "wait and see" rule. Subject to some modifications, the Committee
adopted this approach.

.

.

.
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APPENDIX C: LEGISLATION
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Australia ACT:

NSW:

Old:
Tas:

Vic:

WA:

Canada

New Zealand

A1berta:
British Columbia:
Ontario:

Perpetuities and Accumulations Act 1985
Perpetuities Act I 984
Property Law Act , 974, Part XIV
Perpetuities and Accumulations Act 1992
Perpetuities and Accumulations Act, 968
Property Law Act , 969, Part XI

UK

Perpetuities Act RSA 1980, c. P-4
Perpetuities Act RSBC 1979, c. 321
Perpetuities Act RS0 1980, c. 374

Perpetuities Actt964

Perpetuities and Accumulations Act 1964

,

.
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APPENDIX D: LISTOF RECOMMENDATIONS

,

.

NTLRG. ' Report on the Rules Against Pelpetuities andAccumu/ations

Recommendation I: Introduction of a "wait-and see" rule to replace the rule of initial
certainty (clause 10).

Recommendation 2: Abolition of presumption offertility (clause 9)

Recommendation 3: Unborn husband or wife (clause 8)

Recommendation 4: Fantastic possibilities (clause 9)

Recommendation 5: Clarifying the perpetuity period

Recommendation 6: Altering the vesting age (clause It)

Recommendation 7: Altering the rule as it applies to gifts to a class (clause 11)

Recommendation 8: Allowing the courtto alter the terms of a disposition errustee
Amendment Bill)

Recommendation 9: Restricting coverage of the rule: options (clause 17)

Recommendation to: Specifying an order of applying the modifying rules (clause 12)

Recommendation It: Special Powers of Appointment(clause 6)

Recommendation 12: Power to specify a Perpetuity Period (clause 7)

Recommendation 13: Administrative Powers (clause 13)

Recommendation 14: Remuneration of Trustees (clause 14)

Recommendation 15: Determinable Interests (clause 16)

Recommendation 16: Nori-charitable Purpose Trusts (clause 18)

Recommendation 17: Dependentlnterests (clause 19)

Recommendation 18: Abolition of the Rule in Whitby v Mitchell(clause 21)

Recommendation 19: Abolition of the Rule AgainstAccumulations (clause 22)

4

.

.

,
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APPENDIX E: PERPETUITIES BILL - INTERSTATE CLAUSECOMPARISON
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CLAUSE

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

ORIGIN*

3

4

5

6

7

7TAS

10 TAS

8

9

10

11

12

13

14

15

16

17

13 TAS

21TAS

18

19

NSW

3

4

5

6

7

VIC

2

3

4

5

10

8

6

9

QLD

206

207

208

209

214

212

210

213

WA

too 3

99 4

99 5

1/2 8

101 6

108 7

102 10

103 9

105,107 11

107

TAS

8

9

10

11

12

13

14

15

16

17

ACT

2

3

4

7

8

REC

14 220

17

16

15

18

11

11,12

3

2,4

6,7

10

13

14

220

219

218

221

215

,,

.

* perpetuities Act 1984 (NSW) unless otherwise indicated.

9

10

It 5

I I I

110

14 12

13

14

15

16

17

18

18

19

17

16

15

18

12

19

109

216

222

15

9

16

17

1/4

113

20

13

21

22

27

19

21

18, ,9
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DRAFrPERPETulTiES BILL
DRAFTTRUSTEE AMENDMENTBILL
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APPENDIX F

NORTH^RN T^RRTTORY OF AUSTRALTA

CLatz. se

I. .

2.
3.
4.
5.

6.

7.

8.

9.

1.0 .
I. I. .

P^RPETurTTES BrLL 1994

TABL:B OF PROVTSTONS
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NORTHERN TERRITORY OF AUSTRALIA

*.,

to ef^ect reforms i. n the IruJ. e of Law commonly known
as the TILLe agai. nst perpet. IJ. i. t. i. es and to aboLi. SII the

ZILLe of Law commonJ. y known as the rIJl. e agai. nst.
accumtJ. Labi. ons, and for rel. ated purposes

A BILL

for

ANACT

WHEREAS:

I. . :EC i. s a TTLLe o^ the common Law ill force in the
Territory i. n reLat. ion to di. sposi. t. i. ons of
property by wi. 1.1. or by sectl. errient that an

I. rite, :eSt. i. s not vaLi. a unLess i. t SIIal. ,. vest, i. f
at aLL, not Later than 21. year's after some Li. fe
in bei. rig at the CT'eati. on o^ the interest.

2.

.

The r\ILe o^ Law referred to i. n cLause I. i. s
commonLy known as the IruJ. e agai. nst perpet. tii. ties
or the I:'ul. e agai. nst. remoteness of vesti. rig.

The appLi. cation of the I'LLl. e agai. nst perpet. IJ. ,. t. i. es
has been found to be harsh and capricious and to
have de^eated the reasonabLe int. enti. ons of
testators, sett. LOTS and other persons deaLi. rig
with property.

3.

,

4. Tt. i. s considered that the Law shotiLd continue to
exercise a measure of control. over di. sposi. ti. ons
of property, whether by wi. 1.1. , set. t. Lament or
otherwise, to ensure chat there are reasonabLe
time Li. ini. t, s ^or the vesti. rig of future interests
but that it i. s desi. ,:abLe to modify the ,ri. gi. at. t. y
of the appJ. toact. on o:E the ZILLe agai. nst.
perpet. lit. t. i. es .

Tt. i. s exped, .ent to effect other reforms i. n the
Law reLat. i. rig to accumiJ. Lati. ons of property and
otherwise.

5.



^!^,':,;ni"^;^ ^: ':^:;it';: A:::,^^ If'^1:10^^:,, ",:,,, ,f^!A, I, ;I^"^;^ ^: ':^:;i";: ^:::,^^ li'^1:''^^:,, "^::;;:,"
ise!/:Government, inct 1978 of the Commonwealth, as follows:

I. . SHORT T'TTL^

This Act may be cited as the PerpeCuiC. Ies AGC Z994.

coi^^, I^NCEM^in

Ttii. s Act sriaLl. come into operation on a date to be
fi. xed by the Adjni. rid. strator by notice i. n the Gazette.

3. TNTERPRE:TATTOl. I

(L) Tn t. In. s Act, unLess the contrary i. ritent. i. on
appears

" di. .spos i. t. i. on " i. nc, .12. des

(a) the conferri. rig or exerci. si. rig of a power of
appointment or any other power or authori. ty
to di. spose of property; and

(b) an aJ. i. enacton of property;

"i. riterest" i. nc, .udes an estate and a In. ght. ;

"power of appoi. ribment. " incLtides a di. scret. i. onary power
to make a di. sposi. t. ton;

"property" i. ncl. udes an interest in real. or personaL
property and a thing i. n acti. on;

"Sett. I. ement. " i. DCLudes

(a) a wi. LL;

(b) an i. nstrument, testamentary or otherwise,
exerci. si. rig a power o^ appoi. nt. merit, whether
generaL or speci. aL; and

(c) any other instrument,
dealing whereby a
di. spos i. Lion ,

but does not i. ncl. tide all Act or an instrument of
a Legi. SLati. ve or admini. strat. i. ve character;

",:uLe agai. DSC perpet11a. L trusts" means the common Law
rule that invaLi. dates a trust (not otherwi. se
invaLi. a) for a purpose which is not chart. tabLe,
where the durati. on of the trust wi. Ll. or may
exceed the perpet. ui. ty period;

2.

Perpecu. ICJes

*

"

transacti. on

person makes
Or

a

2

,

.
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.

"trust" and "trustee" have

respectiveLy as they have

(2) For the purposes of Chi. s Act, a wi. I. L srial. I. , i. n
rel. ati. on to a di. sposi. t. i. on contai. ned i. .n i. t, be deemed to
take effect on the death of the testator.

"wi. LL" incLudes a codi. ciL.

( 3 )
treated

PerpeCUZC. ies

For the purposes of this Act, a person SIIaLL be

( a ) as a member o^ a cLass if, i. n the person's case,
each and every condi. t. i. on i. denti. fyi. rig a member of
the cLass i, s sabi. s:Ei. ed; and

(b )

the same meanLngs
i. n the Trustee Act;

as a potenti. a, . member o^ a cJ. ass if, i. n the
of theonlyperson' s case, one someor

cond. ,. t. i. ons Id. ent. i. ^ying a member o^ the cLass ,. s
or are sabi. s^i. ed but there i. s a possi. bi. .Lity that
the remainder of those condi. t. ions wi. 1.1. i. n ti. me
be sabi. SEi. ed.

4.

provi. ded by(I. ) TILi. s Act does not, except as

secti. ons 1.3, 1.4 and 1.5, appJ. y i. n rel. at. i. on to a sectJ. ernent.
t. aki. rig effect before the commencement of chi. s Act.

APPLTCATTON

(2) This Act appLi. es i. n reLat. i. on to a sectLeinent
exe, :cLSLrLg a power of appoi. DCment, whether general. or
speci. aL, and t. aki. rig ef^ect. a:ECe, : the commencement o^ Chi. s
Act, whether or not i. t. appLi. es in reLat. i. on to the
Sett. LemeDt CTeat. i. rig the power o^ appoi. ntment. .

(3) Thi. s Act does not appLy to render i. rival. ,. d, at
the outset or at some future t. i. me, an i. riterest. created by
a provi. si. on of a wi. 1.1. executed before the commencement of
Chi. s Act, but t. aki. rig effect after that commencement, where
the provi. si. on would not have in^ringed the TILLe agai. nst.
perpetui. ti. es had Chi. s Act not been enacted and had the
wi. LL taken e^^ect. when it. was executed.

.

. .

,

,

5.

.

(I. ) E:xcept. as provi. ded by subsect. i. on (2) or by any
other Act, the rul. e agai. nst. perpetILLt. Ies, the ,:IJ. Le agai. nst
perpet. 11aL trusts or t. ILLS Act, Chi. s Act bi. rids the Crown not
onI. y i. n ,:i. grit of the Tern. Lory, but aLso, so far as the
Legi. SLati. ve power of the Legi. SLat. tve AsseiribJ. y permi. .t. s, the
Crown i. n all i. t's other capaci. ties.

(2) NotlL, .rig in the TILLe against perpet. ui. t. i. es, i. n the
zruLe against perpetual. trusts or i. n this Act at^ect. s a
sett. Lament made by the Crown.

CROWN BOUND

3



6.

( I. ) the purposes o^ the ZILLeFor agai. nst
perpetui. t. i. es, a power of appo. i. ntment. SIIal. I. at a parti. CUI. ar
t. i. me be treated as a speci. aJ. power 11nLess, at that t. I, me,
the appointo, r has, by the sectLernent CT'eati. rig the power,
uricondi. Lional. authori. t. y at In. s or her own di. screti. on to
exerci. se the power by appointi. rig the interest the subject
of the power to ILLmseLf or tierseLf.

POW^RS OF APPO^inMIE:ITF

(2) Notwi. t. 11standi. rig subsecti. on (1), an appoi. ribment
of an interest made by WILL under a power of appointment
that wonl. d, but for the fact that it was made exerci. sabLe
onLy by wi. 1.1. , have been a generaL power, shaLl. be treated
as a generaL power for the purposes o:E deterini. Ding whether
the appointment of the triterest in^ri. riges the iruLe agai. nst
perpetui. ti. es .

PerpeCutctes

(3) For the purposes of thi. s secti. on, an
uricondi. ti. onaJ. notwi. t. hst. andi. rig a formalJ. S

reLat. ing to the mode of exerci. se of the power.

.

7.

(,.) For the purposes of the ZILLe agai. DSC perpet. u.
i. ti. es but subject to subsect. i. on (3), the perpetui. t. y period
appLi. cable to an triterest created by a sectLeirierLt. shal. L be
a Li. fe i. .n bei. rig PLUS 21. years, or 80 years from the date

wtii. ch the sett. Lement takes e^fect, whi. clieve, rOn a. S

specified in the sectLement. .

(2) Subject to subsecti. on (3), where no perpetui. ty
peri. od i. s speci. fi. ed i. n the settLerrient. , the perpetuity
pen. od SIIal. L be taken to be 80 years from the date on
which the sett. Lament takes ef:Eect. .

PERPE:TDI:TY PERTOD

(3) Where an appoi. nt. merit of an interest is made
under a speci. al. power of appoi. DCment. , the perpetui. ty
pen. od SIIaLl. be reckoned from the date on whi. ch the
sectJ. ement. creating the power takes effect.

8.

The widow or widower of a person who is a Life in
bei. rig for Clie purposes of the rule agai. nst. perpetlittles
SIIaJ. I. be treat. ed as a Li. fe 1.11 bei. rig for title purpose of the
appl. ICati. on of the TILLe to

(a) a di. sposi. bion i. 11
widower; and

(b) a di. sposi. t. i. on in favour of

(1) a charity that actai. ns;

(i. I) a person who attains; or

UNBORN HUSBAND OR WTFE

autriori. by
condi. t. I on

t

.

.

favour of that widow

4
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.

(i. I I)

accordi. rig to the terms of
vested interest on or after

a cLass the member's o^ which actai. 11,

PerpeCuiCJes

( tv) the death of the survivor o^ a person who
i, s a Li. ^e in being and Ills widow or her
wi. doweir;

9.

(v)

(I. ) Where there a, :i. ses, i. n the appLi. cati. on of the
rtiJ. e against perpetLid. ties to a di. sposi. ti. on or i. n deter-
ini. ni. rig the ,:i. grit of a person to put an end to a trust or
an acornnILLat. i. on, a questi. on that depends on the capaci. t. y
of a person to procJ:eate a chi. Ld at a future time

(vi. )

PR^SUMPT:EONS AND Ev^D^NCE As To FUTURE PARENTHOOD

the death of tit. s wi. dow or her wi. dowe, :;

the happening of a cont. i. rigency aur, .rig the
I_i. fet. Line of his widow or her widower.

ttie di. sposI. t. i. on ,

( a ) i. t. SIIaLJ. be presumed, subject to paragraph (b),
that

( j. ) a inaLe person who has actai. ned the age of
1.2 years can procreat. e a chi. Ld but not
under that age; and

( j. j. )

a

(b )

a fernaLe person who has actai. ned the age of
1.2 years can procreate a chiLd but not
under that age or i. ^ she has actai. ned the
age of 55 years; but

(2) Where, by vi. I:'Cue of subsect. i. on (L), a person i. s
i. DCapabLe of procreat. i. rig a chi. Ld at atreated as

partic\11. a, : time and he or she i. n fact proc, :eates a chi. Ld
at that t. I'me, the Supreme Court may make such order as i. t
Chi. nks fit for pLaci. rig the persons interested in the
property comprised i. n a disposition, faras as

pi:. acti. cabLe, i. n the postt. i. on they w0\13. d have heLd if
subsect. i. on (I. ) were not appLi. cabLe to the di. sposi. ti. on,
trust or acc^rillLat. i. on concerned.

i. n the case o^ a I. tvi. rig person, evidence may be
gi. ven i. n any proceedi. rigs to show that he or she
wi. 1.1. , or wi. LL not, be capabLe of procreat. i. rig a
chi. I. d at the t. Line i. n questi. on.

*

Or

.

(3) Subject to an order under subsecti. on (2), where,
in proceedi. rigs reLati. rig to a di. sposi. bion, a person i, s
treated by vi. TCUe of subsecti. on (1) capableas Or

i. DCapabLe of proc, :eati. rig a chi. Ld at a parti. CUI. air ti. me, the
person shaLL be so treated for the purpose of a questi. on
that may arise i. n the appLi. cation of the rule agai. 11st
perpettz. iti. es to the same di. sposi. bion i. n any subsequent
proceedings .

5



(4) Thi. s section, except subsecti. on (I. )(b), has
effect i. n reLat. i. on to the possi. bi. Lity that a person may at
any ti. me become a parent o:E another person by adopti. on or
the operat. i. on of a Law, whether or not i. n force i. n the
Territory.

IO .

(1) Where a provi. si. on of a settlement that creates
an triterest wouLd, but for this secti. on and secti. on ,. I,
i. DEL'i. rige the ru3. .e agai. nst perpet. ui. ties, the i. riterest SIIaLJ. .
be treated, urici. I. such t. i. me, if any, as it becomes certai. n
that it must vest, i. f at al. I. , after the end of the
perpettJ. i. t. y peri. Od, as if the provi. SLOD did not i. nfTi. rige
the TILLe, and i. t's becoini. rig so certain does not af^ect. Clie
vaLi. di. ty of a chi. rig previ. ousLy done i. n rel. ation to the
interest. .

WAJ:T-AND. SEE:

Perpecuic. Ies

(2) NO Jimi. tabi. on i. n a provi. SIon of a settlement
that creates a cont. trigent. triterest shaLL be treated as or
decLared to be i. rival. i. d because i. t. i. nfri. riges the TILLe
aga. i. nst perpet. ui. t. i. es, by reason on, .y of there bei. rig a
possi. bi. Lity of the interest vesti. .rig after the end of the
perpetuity pen. od.

(3) ^very cont. i. rigent interest in a prov:. si. on of a
sectLernent capabl. e of vesti. rig before or after the end of
the perpet. ui. by period shaLL be presumed vaLi. d urici. I. events
est. abl. i. sh that the i. riterest i, s i. ncapabLe of vesti. rig

(a) before the end of the perpet. \Ii. ty peri. od,
wtii. cti case the interest shal. L be treated as,
decLared to be, voi. d; or

(b )

(4) TtLi. s section does not affect the operat. i. on of
section 1.7 .

after the end of the perpet. 11i. t. y peri. od, i. n whi. .CLI
case the i. riterest shaJ. I. be treated as, or

deci. area to be, val. i. a.

II. . RE:DUCTTON OF AC^ AND ^XCL, OSLON OF CLASS ME:MBERS

( I)

a

(a)

.

Where

.

a provi. .si. on of a settlement creates an i. rite, :est
and the vesti. rig of the interest depends on a
person actai. ni. rig a speci. ^i. ed age; and

(b) i. t. becomes apparent that the provision wouLd,
but for Chi. s subsect. i. on, infringe the ZILLe
aga, .nst perpet. lid. ties but that i. t wotJ. Ld riot
inETi. rige the TILLe i. f the specified age had been
a Lesser age,

.

J. n

or

6
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.

the triterest sriaLL, ^or aLl. purposes, be treated as i. f,
i. nStead of i. CS vesti. rig depending on the person attaini. rig
the speci. ^i. ed age, it, s vesti. rig depended on the person
attaini. rig the greatest age t. hat, i. f put I. n PI. ace of the
speci. .fi. ed age, wouLd save the provi. si. on ^Torn i. nfri. rigi. rig
the r12. Le.

.

triterest to which subsect. 5.0n (L)(2) Where an

appLi. es i. s subsequent to any other i. riterest. created by the
sectLeirient. , the other i. riterest. SIIal. L not be defeated or
otherwise adverseLy affected by the operat. i. on of
subsect. i. on (1) .

PerpeCutctes

(3) Where, in rel. atton to an i. riterest created by a
provi. si. on of a sett. I. ement. , di. ffei:ent ages are speci. fLed i. n

.

rel. atton to d, .ffererit persons

(a) the reference i. n subsect. i. on (I. ) to the speci. fi. ed
sha. 1.1. be const. irued as a reference to aL, .. theage

speci. fi. ed ages; and

(b) subsect. ion (1) SIIaJ. ,. operate to reduce each such
age so far as i. s necessary to save the provision
:ETom i. DEL'i. rigi. rig the TILLe agai. DSC perpet. TILLi. es.

(4) Where a provi. SLon of a sectLerrient creates an
interest whi. cl'Ii. s to be taken by merinoers of a cLass of
persons and it becomes apparent that the i. ncl. IISi. on of a
person, bet. rig a ing^er of the cLass or an 11nbo, :n person
who at bi. rt. 11 wonLd become a member or potenti. al. member of
the cLass, woILLd, but for t. hi. s subsect. ion

(b) prevent subsect. 5.0n (1) ^,:0m operati. rig to save
the provi. SIon from i. n:ET'I. rigi. .rig the ,:11Le,

t. hen, on i. t's so becoini. rig apparent, the person SIIaLJ. ,
LIDLess the excLusi. on of the person wonJ. d exhaust the
cLass, be treated i. n reLat. i. on to the i. rite, :est as i. f the
person were not a merinoer of the cLass and, where subsec-
t. i. on (I. ) appLi. es, Chat subsect. i. on SIIal. I. thereon have
effect accordingLy.

(a ) cause the provi. si. on to intri. rige the IruLe agai. nst.
perpet. \Ii. ti. es ; or

,

(5) Where Chi. s section has effect i. n reLat. ion to a
provision to writ. cti secti. on 1.0 appJ. i. es, the operati. on of
this secti. on does not affect the vaLi. di. ty of a t. tit. rig
previ. OILSLy done i. n rel. atton to the interest created by the
provJ. SLon.

. 1.2 .

. .

The toLLowi. rig provi. SIons SIIaJ. L, for the purposes of
t. he TILLe agai. nst: perpet. ui. t. i. es, be appLi. ed ,. n the toLLowi. rig
order:

ORD^R OF APPLTCATTOtl OF R^M^DrAL PROVTSLONS

(a) sect, .on 3.0;

7



(b )

1.3 .

( c )

(1) Tn chi. s secti. on, "adjni. ni. st. Tactve power" means a
power of a trustee to seLJ. , Lease or eXchange trust
property and any other power of a trustee, but does not
i. ncJ. ude a power to appoi. nt. , pay, trans^e, :, advance, appLy,
di. st. ri. bute or otherwi. se deaL wi. t. h trust property i. n or
towards sati. sfact. i. on of the interest of a benet, .ci. ary
under the trust or i. n or towards sati. SEact. ton of a purpose
of the trust.

secti. on 1.1 (I) ;

secti. on ,. I. (4 ) .

ADMTNTSTRATTVE POWERS OF TRUSTE^S

PerpetuJCtes

(2) The ruJ. e against perpet. ui. ties does not

i. nvaLi. date an adrrii. rid. SLTat. i. ve power i. n reLat. i. on to trust
property during the subsi. stence of a bene^ICi. al. i. riterest.
i. n the trust property.

(3) Ttii. s secti. on appLi. es to an adrni. Distractve power
t. aki. rig effect, and to an exe, rci. se of an adrni. ni. stirati. ve
power, before or a^ter the commencement o:E Chi. s Act.

1.4 .

(L) The iruLe agai. 11st perpet. niti. es does not
i. rival. I'date a power or other provi. SLon for reinuneraCi. rig a
t. ,rustee ^or the trustee' s sex'vi. ces.

(2) T'tit. s section appJ. i. es to a power or
provi. si. on for reinunerat. i. rig a trustee taking effect
or after the commencement of Chi. s Act.

REMUNER. ATTON OF TRUSTE:BS

1.5 . SopE:^NunATTON AND OTHER FUNDS

( I. )

"ampLOyee" i. DC1. tides a director, 0^fi. Cer, Servant and
einpLoyee of an ampJ. oye, :;

"fund" means a provident. , superannuation, si. ck,
acci. dent, assurance, uneiripLoyment. , pension or
co. operative benefit fund, scheme, arrangement
or provi. si. on or other Like fund, scheme,
arrangementI or provi. SI. on;

Tn chi. s section

,

"sei. f-ampLoyed person" i. ncLudes a person engaged
a Lawful. professi. on, trade, occLIPat. i. on
caLLi. rig .

.

(2) The
invaLi. date a
beneti. t. of

( a )

(b )

against perpet. tit. tiesI:'\. IL e does

fund estabLished by a sectLernent. for

other

before

ernpl. oyees ;

seLf-ampLoyed persons;

8
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Ln

Or

not.

the

.
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.

( c ) chi. I. dren, grandchi. Ldren, parents,spouses ,

dependant. s or legaL personaL representatives o:E
ernpLoyees or seJ. ^-empLoyed persons; or

persons auJ. y seLect. ed. or nominated for that
purpose by erupLoyees or seL^-ampLoyed persons i. n
PUTSuanCe Of the provi. SLOTis of the SectLement.

( d. )

agai. 11st perpetui. ties(3) The doesiruLe not

i. nvaLi. date a trust estabLi. shed by a sett. I. eruent. and used
for i. nvest. trig the assets of a fund referred to z. n

subsecti. on (2) (whether or not it i. s al. so used for

investing other assets).

(4) Subsect. i. on (3) does not a^fect. the generaLi. ty of
subsecti. on (2).

PerpeCutCtes

(5) Thi. s secti. on appLi. es to sett. Laments t. aki. rig
ef^ect. before or after the commencement of Chi. s Act.

1.6 . DBT^RMT11ABLE: TNT:EIRE:STS

( I. )

"det. e, :ini. nabLe i. riterest" means an i. riterest created by
a sectLernent. , bed. rig an i. riterest. that i. s, by a
provi. si. on of the sectLerrient. , deterinI. nabLe on a
conti. rigency;

"subsequent i. riterest", i. n rel. ati. on to a deterini. nabl. e
,. riterest. created by a settlement, means an

i. riterest, whether vested or conti. rigent

Tn Chi. s secti. on

( a )

,

created by the sectl. anent. , or reinai. 11i. rig
undi. sposed of by the sectLement. , or t. aki. rig
ef^ect. by way of reverte, :, resIJ. I. ti. rig trust,
reSi. dual:'y gift otherwi. seOr On a

possi. bi. Lity ari. si. rig under the settlement;
and

(2) The IruLe agai. nst. perpet. ui. ties appLies to render
invaJ. .i. d the provision for deterini. nati. on of a determinabLe
i. .riterest. created by a sectLernent. , i. n the same manner as
the ,:\ILe wotiJ. d appLy to render i. rival. i. d a condi. .CLOTi
subsequent the sectLerrient. for aefeasance of theLn

determinabLe interest on the same contingency, and where
the rule does so appJ. y

,

(b ) reLati. on to which theLn

interest i. s a prior interest.

.

( a)

.

the determinabl. e

determinabLe; and

(b ) a subsequent interest not i. CSel. f rendered
i. rival. Id by the rule SIIaLL be postponed or
defeated to the extent necessary to al. Low the
determinabLe ,. riterest to have effect free from
the provi. si. on for determination.

deterini. nabJ. e

interest. SIIaLl.

9

not be so



(3) For the purposes of Chi. s secti. on, an i. riterest.
created by, or a provi. SIon i. 11, an appoi. ntment or other
exerci. se of a power in a sectLeinent. (except a generaL
power of appoi. ntment. ) shall. . be treated as an interest
created by, or a provi. si. on i. n, the sett. Lament.

(4) Notwi. thst. andi. rig subsecti. on (2), the IruLe against
perpet11i. t. i. es does not apply to a gi. ft over from one
chart. ty to another.

1.7 .

PerpeCutctes

OPTTONS

The ruLe agai. nst perpet. ui. ti. es does not appLy to

(a) an opti. on to renew a Lease o^ property; or

(b )

1.8 .

(,.) T'hi. s Act does not, except as provi. ded by Chi. s
secti. on, affect the operation of the ruLe agai. nst
perpetual. trusts for a purpose.

(2) Where, by a sett. I. ement. , there is a di. sposi. ti. .on
^or a purpose, the perpetLitt. y peri. od appl. i. cabLe to the
di. SpoSi. ti. on SIIaLJ. , for the purposes of the Iru, .e aga, .nSt
perpetual. trusts, but subject Co subsect. i. on (2), be a Li. fe
in being PLUS 21. years or 80 years from the date on which
the settlement takes effect, whichever i, s speci. .^led in the
sectLement. .

an opti. on or ,=i. ght of pre-empt. ion of a Lessee to
acquL, :e a reversiona, :y interest propertyLn

comprised ,. n a lease.

TRUSTS FOR PURPOSES THAT ARE NOT CHARTTABLE

.

(3) Where no perpetui. ty period i, s specified in the
sectLernent, the perpetui. ty period SIIaLJ. be taken Co be 80
years ^Torn the dace on which the sectLerrient. takes effect.

(4) Where, by a sectLeinent, there is a di. sposi. t. i. on
for a purpose and the d, .sposi. ti. on wo\ILd, but for thi. s Act,
infringe the ru, .e agai. nst. perpet11aL trusts, the
di. sposi. Lion shaL, . be treated, urici. I. such t. i. me, if any, as
it becomes certai. n that the di. sposi. Lion must i. nfri. rige the
I:'uLe, as if it did not infringe the TILLe, and its so
becoming certain does not affect the vaLi. di. ty of a thing
previ. .o115Ly done In reLat. i. on to the di. sposi. Ci. on.

(5) This secti. on does not appLy to a atsposi. CIOn for
a purpose that is chantabLe.

,

.

3.9 .

.

(1) Where a provi. si. on of a sett. Lament creates an
i. .rite, rest, the provi. si. on i. s not rendered i. rival. i. d by the
TTLJ. e against perpetLittles or the ZILLe against perpet. 11aL
trusts by reason only that the interest i. s subsequent to
and dependent on an interest that i. s so illval. i. d.

D^P^un^un TNTE:R^STS

I. O

,

Q



.

(2) Where a provi. si. on of a sectLernent. creates an
triterest that i. s subsequent to another interest and the
other interest i. s rendered i. nvaLi. a by the r\ILe agai. nst.
perpet. 11i. t. i. es or the r\ILe agai. nst. perpetiz. aL trusts, the
acceLerat. ion of the vesti. rig of the subsequent interest
SIIal. I. not be a^^ect. ed by reason onLy that the ocher
i. riterest. i, s so i. nvaLi. d.

.

20 .

PerpeCu. ICJes

(1) where a court const. ,:ues a wi. LL ocherOr

i. nst. ,:oment. , whether made be^ore or after the commencement
instrument makes aof this Act, and the wi. 1.1 Or

di. Sposi. CIOn of property, the court may have regard to the
fact that, WILLLe under one possi. bLe constructi. .on the
disposition wotiLd or ini. grit be voi. d by vi. TCUe o:E the 1:11Le
agai. nst. perpet11i. t. i. es, under another possi. bLe constructi. on
i. t wouLd or ini. ght. be vaLi. a.

MJ:TTGATTON OF RULE OF RE:140RS^L^SS CONSTRUCTTON

(2) :ETL consi. deri. rig wtii. cti of those constructi. ons i. s
to be preferred, the court may take into account that the
t. estat. or woiJ. I. d probab, .y have intended the construct. i. on
under WILLch the at. sposi. t. i. on woILLd be vaLi. a.

not
( 3 ) Tn the appLi. cati. on o^ Chi. S Section a Court SIIaLL

( a ) render a trustee or other person Li. abLe for an
act done before the commencement of thi. s Act for

which the trustee or person woiJ. ,. d not have been
Li. abLe if t. hi. s Act had not come i. nto force; or

(b )

21. .

enabLe a trustee or person to recover money
di. SLri. buted or pai. d under a trust, where the
trustee or person COLILd not have recovered the
money apart from subsect. i. on (1).

(I. ) The TILLe of Law prohibiti. rig the 1.1mi. tati. on,
after a ,. i. fe triterest to an 11nbo, rn person, 0^ an i. riterest.
in land to the 11nbo, :n chi. Ld or other issue of an 11nbo, :n
person i. s aboLi. shed but without prejI'di. ce to any other
rule reLat. ing to perpet. 11i. t. i. es .

(2) Thi. s section appLi. es only i. n reLat. i. on to
at. sposi. t. i. ons or trusts created by an ^. nst. ,:oment coini. rig
i. nt. o operati. on after the commencement of this Act.

ABOLrTrON OF DOUBLE possTBZLrTY RULE:

,

.

22 .

(1) Where property i. s sectLed disposed ofOr

other\vi. se than for a purpose that i, s chantabLe, so that
the i. TICome of the property may be, or i. s di. rected to be,
accumILLated whoL, .. y or i. n part, the power or di. ,:ecti. on to
accumILLate the i. ncome i. s vaLi. a onLy if the di. .sposi. t. i. on of
F1. ^e: accrunILLat. ed i. ncome is, or may be, val. Id.

ACCUMUT. IATTON OF 1:1^ICOME:

I. I



(2) Noth, .rig ,. n subsect. ion (1) affects

(a) the power of a person to termi. nate
accumuLat. ion that i. s for hi. s or her benefi. t. ;

(b) the dunsdi. ct. i. on or power of the Supreme Court
to matntai. n or advance out of accrunuLat. i. OILS; or

( c ) a power of a trustee under the Trustee Act or
any other Act or Law, or an instrument creating
a trust or maki. rig a di. sposi. ti. on.

23. REPEAL

The AGCumuZaCions Act Z800 (30 and 40 Ge0. 3 c. 98)
of the Uni. Led Ki. rigdom, so far as it has effect i. n the
Terri. Cory, ,. s repeaLed.

Perpetutctes

an

.

1.2

.
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V

.
NORTHERN TERRITORY OF AUSTRAUA

,

to amend the Trustee Act consequenti. a, .
on the passi. rig of the PerpeCutCies Act Z994

^, E;:,;It:"' ^^ ^: ':^:;i";: ^:::,^^ ^;'^;j^;!^:,, TG^:^,,,, f
ise!IC-GovernmentI 11ct 1978 of the Commonwealth, as follows:

A BILL

for

ANACT

I. . SHORT TTTL^

Thi. s Act may be ci. Led as the Trustee Amendment Act
(No. 2) 2994.

2. Coi^IE:I^ICBM^in

into operati. onSIIaLLTILLs Act come

corunencerrient. of the PerpeCutCtes Act Z994.

PRTNCTPAL, ACT3.

The Trustee Act is in Chi. s Act referred to as the
Principal. Act.

ITE:W S^CTTON4.

The PI:'i. nci. pal. Act
secti. on 21. the foLl. owi. rig:

"21. A. POW^R To APPLY To sopRE:ME COURT FOR DE:CLARA'I'TON As
To VAT, TDLTY, &c.

"(I. ) An executor or trustee of property, or a person
,. rite, =est. ed under, or i. n the invaLi. .di. t. y o^, a di. sposi. t. i. on
o^ property, whether made be^ore or after the commencement

.

,

.

I. S amended by

On the

i. riser ting af Let'



of Chi. s secti. on, may at any ti. me appLy to the Supreme
Court for a decLarati. on as to the vaLi. di. ty, i. n respect of
the ZILLe agai. DSC perpetui. ties, of the di. sposit. i. on.

"(2) The Supreme Court may, on an appLi. cati. on under
subsect. i. on (I. ), make a decl. aration, having regard to ^acts
exi. sting and events that have occurred at the ti. me the
decJ. arat. i. on i. s made, as to the vaLi. ai. ty or otherwi. se of
the di. sposi. t. i. on i. n respect of wtii. ch the appJ. .ICati. on is
made.

Trustee amendment (No. 2)

"(3) The Supreme Court SIIaLl. not make a decLarat. i. on
under subsect. i. on (2) i. n respect of a di. sposi. t. i. on the
vaLi. di. by of which cannot be deterini. ned at the t. i. me the
Court i. s asked to make the aecLarat. ion.

"(4) ,:f the Supreme Court refuses to make a
deci. a, :ati. on under subsect. ton (2) reLati. rig to a

di. sposi. t. i. on, i. t may give such di. recti. ons as it thinks fit
On

( a ) the constructi. on of the i. 11st, runerLt. by writ. ch the
di. sposi. .ti. on i. s made;

(b) the deterini. nati. on o^ a person who i. s a measuri. rig
Life for the purposes of the di. sposi. CLOD;

( c ) whether a person who is a measuri. rig Life is to
be presumed dead;

(d) whether, before the deterini. nati. on o^ the
perpet. ILLty pert. od appLi. cabLe to the di. sposi. t. i. on,
an interest i. s to be treated as i. ncapabLe of
vesti. rig duri. rig the period; and/or

( e)

5.

The Principal. Act i, s amended by i. risert. i. rig
TLT, after secti. on 50, the toLLowi. rig:

any other matter on which an appLi. cation cou, .a
properI. y be made to the Court apart from under
this Act. ".

NE:W SEICTTONS

"50A.

,

CY. PRES MODTFTCATTON TN C^RTATN CAS^S

"(I)

,

(a)

Subject to thi. s section, where

the Supreme
decLared a

j. rival. i. d; or

(b) it appears to the Court that a di. spos, .Lion,
whether made before or after the commencement of
Chi. s section, wouLd be invaLi. d SOLel. y on the
ground that i. t. conflicts wi. t. 11 the ,:uJ. e agai. nst
perpetLit. ties ,

Court has,
di. sposi. ti. on

under secti. on 21. A,
of property t. o be

.

L. n Part

2

,

*



U

and the general. i. ritent. ions origi. nal. Ly governing the
di. sposi. CLOTL can be asce, :tai. ned, the Court SIIaLL reform the
di. sposi. t. i. on so as to gi. ve effect as far as possi. bl. e to
those general. i. ritent. ions within the I. tini. CS permi. tt. ed under
the iruLe against perpet. ui. t. i. es as affected by chi. s section.

"(2) A disposition o^ property made before the
commencement of Chi. s secti. on sriaLL not be reformed under
subsect. ion (I. )A

Trustee Amendment (No. 2)

(a) where the disposition has been aecLared inva, .Id.
before that commencement by an order or judgment
made or given i. n Legal. proceedtrigs;

(b) where any property comprised in the di. sposi. t. i. on
has, be^ore that commencement, been paid or
transferred to, or appLi. ed for the benefi. t. 0^,
or set apart for, a person ent. ILLed by reason of
the i. nvaLi. di. t. y of the di. sposi. t. i. on; or

(c) so as to prejLidi. ce a person who has, before chat
commencement, reasonabJ. y aLt. ered 11i. s or her
POSi. t. i. on i. n rel. i. ance on the i. nvaLi. di. ty Of the
di. sposi. t, .on where, i. n the opi. ni. on of the Supreme
Court, havi. rig regard to aLL possi. bLe i. inpLi. -
cati. ons i. 11 respect of other persons, ,. t i, s
i. nequi. tabLe to re^orm the atsposi. .t. ton whoLLy or
in part.

hearing" (3) appLi. cati. on to reform a:rn an

di. sposi. t. i. on under Chi. s section, the Supreme Court

(a) may admit ext. rinsi. c evidence of the generaL
i. ritent. i. ons origi. naLl. y governi. rig the di. sposi. ti. on
and shaL, . apply Liberal. TILLes of constructi. on
for the'purpose of asce, :tai. ni. rig than; and

(b) SIIaJ. I. have no regard to the rights of a person
other than

.

*

and i. n reformi. rig the di. sposi. Lion the Court may specify the
perpetuity period i. n accordance wi. t. 11 section 7 of the
Perpetu. ICJes AGC.

"(4) An appl. i. cati. on ^or reformat. i. on under Chi. s
secti. on may be made by

( a )

( j. )

( i. i. )

a person born or en ventre sa mere when the
atsposi. t. i. on was made; and

a person ent. ILLed on the death of a such
person,

a trustee

di. SPOSi. CLOD;
of property coinpri. sea

3

.

Ln the



(b)

Trustee Amendment (No. 2)

the setCLOT

representative;

( c )

"(5) Where a trustee of property coinpri. sea in a
di. sposi. t. ton becomes aware that the di. sposi. t. i. on requi. res to
be reformed under subsect. i. on (1), the trustee has a duty
to make an appLi. cati. on under chi. s section.

a person navi. rig an interest, whether vested or
contingent, under the ai. sposi. t. ton theor

personaL representat. i. ve o:5 the person to whom
the i. riterest. passes .

" (6)
secti. on

Or

Or

the

(a)

A di. sposi. ti. on that has been reformed under Chi. s

is vaLi. d notwi. Lbstand. ing that i. t wou, .d have been
i. rival. Id under a ZILLe of Law or construction if
it had been effected i. n any other way; and

sectLo, :' s

"50B.

(b )

"(I. ) Where the Supreme Court has refused to reform
a di. sposi. Lion under section 50A, it may, if sati. seied that
the person who made the at. sposi. ti. on, or hi. s or her
personal. representative, has become ent. i. t. ,. ed under a

resuLti. rig trust, make order vesti. rig the propertyan

coinpri. sed i. n the di. sposi. CIOn absoLutel. y in the person or,
i. f t. he person has di. ed, hi. s her personal.Ln Or

representative on the trusts of the estate of the deceased
person.

shaLJ. . be constJ:ued as i. f
effected under thi. s secti. on.

VESTTNG ORD^RS ARTSTNG FROM R^SOLTZ11G TRUSTS

personaL

"(2) Tn the case of a di. sposi. ti. on referred to i. n
subsect. i. on (1), where a person other than a donor of
property given to the trustee on trust, has SOLd other
property to the trustee, or has assi. SLed the trustee, by
Loan, guarantee or otherwise, to acq!z. i. ,:e other property

(a) the power of the Supreme Court to make a vesti. rig
order under that subsect. i. on i. s restricted to so
much of the property comprised the,. n

di. sposi. t. i. on as was gi. ven by t;he donor or tai. rJ. y
actri. butabJ. e to the donor's g, .ft; and

It had

"

(b) the Court may make such order as it Chi. nks fit
regardi. rig the remainder of property coinpr, .sed i. n
the di. sposi. Lion.

"(3) An appLi. cation for a vesti. rig order under t. hi. s
section in respect of property comprised in a disposition
may be made by

not

a

been

(a) a trustee of the property;

.

4
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(b) a vendor of the property to the trustee or the
personal. representat. i. ve of such a vendor; or

(c) a person who assisted the trustee, by Loan,
guarantee or otherwi. se, to acqui. re the property,
or the personaL representative of the person. ".

DEFTNTTTONS

Section 82 of the Prt. nci. pal. Act amended bya. S

inserting after the defi. ni. t. ton of "aevi. see" the Eol. Lowing:

"The expressi. on ' di. sposi. t. i. on' i. ncLudes

(a) the conferri. rig or exerci. si. rig o^ a power of
appoi. DCment. or any other power or authori. by
co di. spose of property; and

(b) an aLi. enat. i. on of property;".

,

Trustee Amendment (No. 2)

6.

.

.
,

,
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